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Case    1.— ACTION    BY    JOHN    C.    MANION    AGAINST    PETER 
MANION  FOR  MONEY  ADVANCED.— March  1. 

Manion  v.  Manioiu 

Appeal  from  Henderson  Circuit  Court. 

J.  L.  DoRSEY,  Circuit  Judge. 

Judgment  for  defendant.    Plaintiff  appeals.    Af- 
firmed, 

Complicated  Accounts — Transfer  to  Equity — Constitution — Trial 
by  Jury — Pleading  and  Proof — Variance — Party  Misled — In- 
complete Transcript — Omission  Supplied — Cost 

1.  Complicated  Accounts — Settlement — Transfer  to  Equity — In  an 

action  between  parties  embracing  about  500  items  In  the 
petition,  the  most  of  which  are  controverted  and  a  counter- 
claim filed  involving  the  settlement  of  mutual  complicated 
accounts  of  great  detail,  it  was  proper  for  the  court,  on  motion 
of  defendant,  to  transfer  the  case  to  the  equity  docket  and 
refer  it  to  the  commissioner  for  settlement. 

2.  Constitution — Trial  by  Jury — Section  7  of  the  Constitution,  pro- 

viding "that  the  ancient  mode  of  trial  by  jury  is  to  be  held 
sacred  and  the  right  thereof  to  remain  inviolate,"  was  not 
intended  to  be  so  strictly  construed  as  to  prevent  the  due  and 
proper  administration  of  justice  in  cases  of  complicated  ac- 
counts when  the  remedy  at  law  was  deemed  inadequate,  so 
that  a  jury  could  not  arrive  with  accuracy  upon  the  condi- 
tion of  the  account  between  the  parties. 

3.  Pleading   and    Proof— Variance — Party   Misled— In   the   settle- 

ment of  complicated  accounts  a  variance  between  the  plead- 
ing and  proof  of  certain  items  is  not  material  where  the  form 
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of  the  plea  is  not  objected  to  unless  the  party  complaining 
was  misled  thereby  to  his  prejudice. 
4«  Incomplete  Transcript— Omission  Supplied— Cost— Where,  in 
'  an  equitable  action,  appellant  ordered  only  a  partial  trani- 
cript  of  the  record,  the  appellee  not  knowing  what  grounds 
of  reversal  would  be  relied  on,  had  the  right  to  have  the 
entire  record  copied,  and  should  not  be  taxed  with  the  cost 
of  the  additional  record. 

WARD  &  WARD  and  MONTGOMERY  MERRITT  for  appellant 

1.  Upon  the  petition,  answer  and  reply  the  motion  to  transfer 
was  made;  no  affidavits  were  filed  in  support  of  the  motion;  no 
oral  proof  was  heard.  The  court  passed  on  the  motion  from  the 
Information  gathered  from  the  pleadings. 

The  court  will  observe  that  the  demand  is  purely  legal,  nor 
does  the  answer  contain  a  single  equitable  defense.  In  the  1st 
and  2d  paragraphs  he  picks  out  about  96  items  from  the  600  sued 
.on,  and  says:  "These  I  did  not  get;  the  rest  is  admitted,  but  these 
the  plaintiff  must  prove."  Here  is  a  legal  issue — matter  for  the 
Jury — ^not  an  accountant  or  chancellor.  The  items  are  well  de- 
fined, exactly  set  out,  no  investigation  Is  necessary;  one  says: 
•*I  paid  this  money  out  for  you."  Tne  other  says:  "You  did  not 
do  that"    Purely  a  question  of  fact  to  be  {>a8sed  on  by  the  jury. 

2.  The  third  paragraph  denies  that  plaintiff  worked  for  defend- 
ant six  months  at  $100  per  month,  and  says  that  he  worked  only 
five  months,  and  under  an  express  contract  that  defendant'  was 
to  fibc  the  wage,  and  it  was  not  worth  over  $25  per  month. 

The  issue  presented  is,  was  the  service  performed  under  an  ex- 
press contract  that  defendant  was  to  fix  the  wage;  if  not  then 
what  was  the  service  worth?  A  jury  is  the  proper  tribunal  to 
settle  this  question.  The  chancellor  has  no  right  to  pass  on  this 
question  over  defendant's  objections. 

3.  The  fourth  paragraph  sets  out  that  plaintiff  had  in  his  em- 
ploy Annie  Wright  and  Joe  Clayton, .and  paid  them  $199.55  out 
of  defendant's  money,  and  that  plaintiff  justly  owed  him  that  sum, 
and  he  asked  judgment  for  it 

Here  the  issue  is,  who  did  these  people  work  for?  There  is 
no  question  as  to  the  amount  paid  them.  If  they  worked  for  the 
plaintiff,  he  should  refund  the  $199.55 ;  if  they  worked  for  the  de- 
fendant, the  payment  was  proper.  Where  does  the  equitable  ques- 
tion come  into  this  issue?    It  is  purely  legal. 

The  fifth  paragraph  alleges  that  defendant  furnished  plaintiff 
with  about  $2,000  worth  of  feed;  that  plaintiff  neglected  his  busi- 
ness aux^  allowed  great  quantities  of  the  feed  to  be  wasted,  to  de- 
fendant's damage  in  the  sum  of  $500. 

Here  the  claim  sounds  in  damages;   no  contract  but  negli- 
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gence.  Was  plaintiff  guilty  of  negligently  wasting  defendant's 
feed?  A  Jury  should  have  been  allowed  to  pass  on  the  question. 
The  chancellor  had  no  right  to  assume  this  Jurisdiction  over  plain- 
tiff's objection. 

5.  The  sixth  paragraph  alleges  that  plaintiff  had  sold  $125 
worth  of  whisky  out  there;  that  he  paid  no  license,  and  he  should 
not  recover  from  defendant  that  sum. 

Plaintiff  says  he  did  not  sell  any  whisky.  Surely  the  chancellor 
has  no  Jurisdiction  here.  Did  he  sell  the  whisky?  It  is  for  the 
Jury  to  say. 

6.  The  seventh  paragraph  is  an  omnibus  plea  of  payment—a 
kind  of  "quantum  meruit"  plea  of  payment,  and  "quantum  meruit" 
is  always  for  the  Jury. 

Nowhere  is  there  any  suggestion  of  complicated  accounts  be- 
tween the  parties.  And  if  such  was  the  case,  the  complicated  ac- 
counts are  not  an  issue  here.  The  issues  in  this  suit  are  clear 
cut.  The  plaintiff  files  a  bill  of  particulars;  the  defendant  takes 
it  up,  accepts  it,  sifts  it,  and  says:  "About  94  of  the  items  in 
your  bill  are  bad."  No  intimation  that  a  Jury  could  not  hear  proof 
and  pass  on  them.  If  a  Jury  could  not  pass  on  this  question  here, 
where  there  is  a  bill  of  particulars  of  94  items,  one  could  not  pass 
on  any  suit  brought  on  a  grocer's  account,  a  butcher's  account, 
or  a  dry  goods  merchant's  account' 

7.  There  is  in  this  record  no  single  fact  tending  to  Justify  the 
transfer  to  equity,  in  the  first  place;  or  the  refusal  to  re-transfer, 
in  the  second  place. 

CASES  CITED. 

Code,  section'  10;  O'Connor  v.  Henderson  Bridge  Co.,  95  Ky., 
441;  Breckinridge  v.  Brook,  1  A.  K.  M.,  335;  Bruce  v.  Burdett,  1 
J.  J.  M.,  80;  Power  v.  Rieder,  9  Dana,  6;  Pomeroy's  Equity  Juris., 
section  1412;  Bsttchellor,  &c.  v.  Planter's  National  Bank  of  Louis- 
ville, 78  Ky.,  441;  Meek  v.  McCall,  80  Ky.,  374;  Code,  section  131. 

TEAMAN  &  YEAMAN  for  appellee. 

1.  This  appeal  appears  to  be  prosecuted,  not  because  the  Judg- 
ment is  not  a  Just  settlement  of  the  rights  of  the  parties,  and  a 
fair  adjustment  of  the  accounts  between  them,  but  because  the 
court  below  erred,  as  appellant  alleges,  in  transferring  the  case 
to  equity  and  referring  it  to  the  commissioner  to  report  upon  the 
accounts  in  dispute. 

2.  Some. stress  is  laid  by  appellant  upon  the  fact  that  when 
the  motion  to  transfer  was  made  the  defendant  (appellee)  did 
not  file  an  affidavit  as  the  basis  of  the  motion.  The  language  of 
the  provision  in  question  is:  "The  court  may,  in  its  discretion,  on 
motion  of  either  party,  or  without  motion,  order  the  transfer  of 
an  action  from  the  ordinary  to  the  equity  docket,  &c." 
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3.  When  the  order  of  transfer  was  made  In  this  case  the  oourt 
below  had  before  It  the  pleadings.  Including  the  plaintiff's  account 
of  over  600  disputed  Items  and  covering  many  pages,  and  it  also 
had  the  10  or  15  account  books  crudely  kept  by  plaintiff;  it  looked 
into  these  matters,  saw  the  complication  of  accounts,  the  great 
detail  of  facts,  and  that  It  would  be  impracticable  for  a  jury  to 
intelligently  try  the  case,  and,  so  seeing,  transferred  the  case  on 
motion  of  <lefendant,  just  as  it  would  have  been  entirely  justified 
in  doing  witnout  any  motion  from  either  side. 

4.  If  the  court  will  look  into  the  carefully  prepared  report  of 
the  commissioner,  covering  60  pages,  and  upon  which  he  was  en- 
gaged 30  days,  and  then  look  into  the  books  copied  into  this 
transcript,  it  will  appear,  not  only  that  the  trial  court  did  not 
abuse  its  discretion  in  transferring  the  case  to  the  equity  docket 
and  referring  it  to  the  commissioner,  .but  that  it  would  have 
abused  its  discretion  had  it  refused  to  do  so. 

5.  We  submit  that  this  court  will  not  reverse  upon  the  ground 
that  the  court  below  abused  its  discretion  in  transferring  the  case. 

A  careful  reading  of  the  record  will  show  that  the  court  did 
right.  No  jury,  however  intelligent,  could  have  threaded  through 
the  tangled  mazes  of  10  or  15  badly  kept  books,  disputed  ac- 
counts, and  contradictory  testimony,  and  reached  any  result  other- 
wise than  by  mere  guess. 

OASES  CITED. 

O'Connor  v.  Henderson  Bridge  Co.,  95  Ky..  641;  City  of  Coving- 
ton V.  Limerick,  19  Ky.  Law  Rep.,  330;  Civil  Code,  section  10, 
sub-section  4. 

Opinion  by  Chief  Justice  Hobson — ^AflSmiing. 

Appellant,  John  C.  Manion,  began  this  action  in 
the  Henderson  Circuit  Court  by  a  petition  in  ordinary, 
in  which  he  alleged  that  the  defendant  was  indebted  to 
him  in  the  sum  of  $927.07  for  balance  of  money  ad- 
vanced, paid  and  furnished  to  and  for  him,  and  for 
his  use  and  benefit,  at  his  special  instance  and  re- 
quest, and  for  labor  and  services  performed  for  him 
at  his  like  request,  particulars  of  which  were  set  out 
in  an  itemized  account  filed  with  the  petition,  and  it 
was  alleged  that  each  item  of  the  account  was  just  and 
reasonable.  The  itemized  account  which  was  filed 
with  the  petition  covers  17  pages  of  the  transcript, 
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and  embraces  something  like  500  items.  The  defend- 
ant filed  an  answer,  in  which  he  denied  that  he  bought 
of  the  plaintiff,  or  that  the  plaintiff  furnished  to  or 
for  him  at  his  instance  or  request,  any  of  the  goods, 
wares  or  merchandise  charged  on  the  account  sued 
on,  except  as  therein  stated;  and  he  denied  that  he 
ever  had  of  the  plaintiff,  or  that  the  plaintiff  ever 
furnished  to  or  for  him,  or  that  the  defendant  ever 
in  any  way  got  the  benefit  of,  any  of  94  items  of  the 
account  which  were  set  out  in  the  answer.  Among 
other  things,  the  plaintiff  claimed  services  for  six 
months  at  $100  a  month.  The  defendant  denied  that 
the  plaintiff  rendered  services  for  more  than  five 
months,  and  alleged  that  his  services  were  rendered 
under  an  agreement  that  he  was  to  pay  therefor  what 
the  services  were  worth,  and  that  they  were  not  worth 
over  $25  a  month.  The  defendant  also  alleged  that 
the  plaintiff  had,  while  in  his  employ,  put  on  the  de- 
fendant's pay  roll,  and  paid  out  of  the  defendant's 
money,  two  persons  who  were  not  in  the  defendant's 
service,  amounting  to  $199.55.  He  also  alleged  that 
the  plaintiff  was  employed  to  keep  timebooks,  and  to 
take  care  of  the  feed  which  the  defendant  provided 
for  his  teams,  which  was  placed  in  plaintiff's  keep- 
ing, and  that  he  wasted  the  feed  to  the  amount  of 
$500.  He  also  alleged  that  the  plaintiff  sold  whisky 
to  his  employes  without  license,  and  that  the  whisky 
so  sold  was  charged  to  him  on  the  account.  Finally, 
he  alleged  that  he  had  paid  the  plaintiff,  and  more 
than  paid  him,  for  all  the  goods,  wares,  merchandise 
or  cash  he  ever  had  of  the  plaintiff  or  that  the  plain- 
tiff ever  used  for  him,  and  for  all  the  services  he  ever 
rendered  him.  The  plaintiff  by  reply  controverted 
the  aflSrmative  allegations  of  the  answer.  The  de- 
fendant entered  a  motion  to  transfer  the  case  to  the 
equity  docket  and  refer  it  to  the  master  commissioner 
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to  audit  the  accounts  between  the  parties.  The  plain- 
tiff objected  to  the  motion,  but  the  court  being  of  opin- 
ion that  a  transfer  was  necessary  because  of  the 
peculiar  questions  involved,  and  because  the  case  in- 
volved accounts  so  complicated  and  such  great  detail 
of  facts  as  to  render  it  impracticable  for  a  jury  to 
intelligently  try  the  case,  the  motion  was  sustained, 
and  the  plaintiff  excepted.  The  commissioner  to 
whom  the  case  was  referred  reported  in  favor  of  the 
defendant.  Numerous  exceptions  were  filed  to  his  re- 
port, but  the  court  overruled  the  exception  and 
entered  judgment  in  favor  of  the  defendant.  The 
plaintiff  appeals,  insisting  that  the  court  erred  in 
denying  him  a  jury  trial. 

In  O'Connor  &  McCulloch  v.  Henderson  Bridge 
Company,  95  Ky.,  633,  16  Ky.  Law  Eep.,  244,  27  S. 
W.,  251,  983,  this  court  held  that  as  the  ancient  mode 
of  trial  by  jury  is,  by  section  7  of  the  Constitution, 
to  be  held  sacred  and  the  right  thereof  remain  in- 
violate, subject  to  such  modifications  as  may  be 
authorized  by  the  Constitution,  section  10  of  the  Civil 
Code  of  Practice,  which  provides  for  the  transfer  of 
an  action  from  the  ordinary  to  the  equity  docket  be- 
cause of  the  peculiar  questions  involved,  or  because  it 
involves  accounts  so  complicated  or  such  great  detail 
of  facts  as  to  render  it  impracticable  for  a  jury  to  in- 
telligently try  the  case,  adds  nothing  to  the  authority 
of  the  court  to  try  an  action  in  equity.  But  it  was 
held  in  that  case  that  section  7  of  the  Constitution  was 
not  intended  to  be  so  strictly  construed  as  to  prevent 
in  any  case  the  due  and  proper  administration  of 
justice;  that  courts  of  equity  have  for  a  long  time 
necessarily  had  jurisdiction  in  all  cases  of  mutual  ac- 
counts, upon  the  ground  of  the  inadequacy  of  the 
remedy  at  law;  that  in  a  complicated  account  a  court 
of  law  would  be  incompetent  to  examine  it  before  a 


Digitized  by 


Google 


Vol.120.]       JANtTABY  TERM,  1905.  7 

Manlon  v.  Manion. 

jnry  with  the  necessary  accuracy;  and  that  courts  of 
equity  constantly  act  by  taking  cognizance  of  matters 
which,  though  cognizable  at  law,  are  so  involved  with 
complex  accounts  that  they  can  not  properly  be  tried 
at  law.  In  that  case  it  was  also  said  as-  follows : 
"This  court  has  uniformly  held  that  a  court  of  equity 
has  concurrent  jurisdiction  on  matters  of  account,  and 
*  should  be  exercised  when  otherwise  there  may  be 
serious  doubt  as  to  the  true  state  of  the  accounts,  or 
diflBculty  in  satisfactorily  adjusting  them  and  safejy 
striking  a  balance/  *'  In  City  of  Covington  v. 
Limerick,  40  S.  W.,  254,  19  Ky.  Law  Eep.,  330; 
Bailee's  Administrator  v.  Eades,  50  S-  W.,  1102,  21 
Ky.  Law  Eep.,  109,  and  Brashears  v.  Letcher  County 
Court,  61  S.  W.,  285,  22  Ky.  Law  Eep.,  1763,  the  rule 
announced  in  the  case  cited  was  followed,  and  the 
transfer  of  the  action  from  the  ordinary  to  the  equity 
docket  was  upheld.  In  the  case  before  us  there  were 
mutual  accounts  or  claims.  It  was  incumbent  on  the 
plaintiff,  as  agent  of  the  defendant,. to  render  to  him 
an  account  of  his  stewardship,  and  of  such  settlements 
courts  of  equity  have  always  had  jurisdiction.  In 
none  of  the  cases  cited  was  there  a  greater  complica- 
tion of  accounts  than  in  the  case  before  us.  In  none 
of  them  w^s  it  more  evident  that  it  was  impracticable 
for  a  jury  to  intelligently  try  the  case.  For  a  jury  to 
have  attempted  to  pass  on  the  disputed  items  of  the 
account  between  the  parties  would  have  been,  not  to 
arrive  with  any  accuracy  at  the  condition  of  the  ac- 
count, but  to  have  made  a  rough  guess  at  it.  We, 
therefore,  conclude  that  the  court  properly  trans- 
ferred the  action  to  the  equity  docket,  and  referred  it 
to  his  commissioner  to  make  a  settlement  of  the  ac- 
counts* 

The  defendant,  moreover,  testified  that  certain  items 
of  the  account  were  paid  by  the  plaintiff  out  of  moneys 
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which  he  had  furnished  him  for  that  purpose.  It  is 
insisted  that  this  proof  is  incompetent,  as  there  was 
no  plea  to  this  effect.  The  answer  of  the  defendant 
denied  that  the  plaintiff  furnished  him  these  items, 
or  any  part  of  them.  He  also  pleaded  affirmatively 
that  he  had  paid  the  plaintiff  all  the  money  which  he 
furnished  for  him.  We  can  not  see  how,  under  these 
allegations,  the  form  of  which  was  not  objected  to, 
the  plaintiff  could  have  been  misled.  Both  the  parties 
took  a  large  amount  of  proof,  and  it  in  fact  appears 
from  the  record  that  they  went  into  the  case  on  jits 
merits,  and  that  the  plaintiff  was  not  in  fact  misled, 
but  took  proof  on  all  the  questions  involved.  It  is 
provided  in  the  Code  that  the  variance  shall  not  be 
material  unless  the  party  complaining  was  misled 
thereby  to  his  prejudice.  We  fail  to  see  that  there 
was  any  variance  here,  and,  clearly,  it  does  not  appear 
that  the  plaintiff  was  misled  to  his  prejudice. 

The  plaintiff  ordered  for  the  appeal  a  partial  trans- 
cript of  the  record,  arid  the  defendant  then  ordered 
the  clerk  to  copy  the  remainder  of  it  so  as  to  make 
a  complete  transcript.  The  appellant  has  entered  a 
motion  that  the  cost  of  this  additional  record  shall 
not  be  taxed.  But  either  party  was  entitled  to  havje  a 
complete  transcript  of  the  record  for  the  appeal.  Ap- 
pellant was  not  compelled  to  file  an  assignment  of 
errors,  and,  therefore,  the  appellee,  not  knowing  what 
ground  of  reversal  might  be  relied  on,  had  the  right 
to  have  the  entire  record  copied  so  as  to  take  no 
chances.  The  motion  that  appellee  shall  be  taxed 
with  the  cost  of  the  additional  record  is  overruled. 

On  the  merits  of  the  case,  we  see  no  reason  for  dis- 
turbing the  chancellor's  judgment  confirming  the  re- 
port of  the  commissioner* 

Judgment  affirmed, 
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Case  2.— ACTION  BY  MATTIB  J.  AZBILL,  Ac.  AGAINST  LULA 
E.  FORD,  &c.,  TO  RECOVER  A  HOUSE  AND  LOT.— Feb- 
ruary 16. 

Ford,  &c  V.  Azbill,  &G. 

Appeal  from  Clark  Circuit  Court. 

3".  M.  Benton,  Circuit  Judge. 

Judgment  for  plaintiffs^  Defendants  appeal.  Re- 
versed. 

Land  —  Judicial   Sale  —  Misdescription  of  Property  —  Ambiguous 
Judgment — ^Reference  to  Pleadings. 

1.  Land — Judicial  Sale — ^Misdescription  of  Property — In  an  action 

to  enforce  a  purchase-money  lien  on  a  dwelling  house  and  lot 
and  two  adjoining  lots,  the  pleading  described  all  three  of 
the  lots,  and  the  Judgment  directed  the  sale  of  the  dwelling 
house  and  the  two  vacant  lots  adjoining,  but  In  giving  the 
boundary  the  decree  omitted  the  boundary  of  the  dwelling 
house  lot.  The  commissioner  sold  all  three  of  the  lots,  but 
In  his  deed  to  the  purchaser  he  gave  the  boundary  of  the 
vacant  lots  and  omitted  the  boundary  of  the  dwelling 
house  lot.  Held — That  in  an  action  by  the  former  owner 
to  recover  the  dwelling  house  that  the  purchaser  at  such  sale 
was  entitled  to  hold  the  entire  property. 

2.  Ambiguous  Judgment — Reference  to  Pleadings — ^Where  the  en- 

try of  a  judgment  is  ambiguous,  or  so  obscure  as  not  to  clearly 
express  the  exact  determination  of  the  court,  reference  may 
be  had  to  the  pleadings  and  other  proceedings,  and  if  with 
this  ligLt  thrown  upon  the  entry  its  obscurity  is  dispelled  and 
its  Intended  significance  made  apparent,  the  judgment  will  be 
upheld  and  carried  Into  effect  as  it  was  intended. 

PENDLETON  &  BuSH  for  appellants. 

(No  brief  for  appellant  in  the  record.) 

J.  SMITH  HAYS  and  B.  R.  JOUETT  for  appellee. 

POINTS  AND  AUTHORITIES, 

1.  A  conveyance  having  the  following  description:  *'A  certain 
dwelling  house  and  two  lots,  situated  in  the  city  of  Winchester, 
Ky.,  in  Massie's  Addition  to  said  city,  and  which  are  bounded  as 
tollowa:"  (HeiQ  toUowa  the  description  of  the  two  lota  by  metes 
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and  bounds.)  ''Said  lots  are  numbers  15  and  16  in  said  addition, 
the  dwelling  being  located  on  one  said  lots,"  conveys  only  the 
two  lots,  15  and  16. 

Lots  in  a  city  or  town  are  susceptible  of  division,  and  it  Is 
the  duty  of  the  commissioner  to  sell  them  separate.  (Ficener  v. 
Botts,  16  Ky.  Law  Rep.,  619;  Mx^Laughlin  v.  Schneid,  11  Ky.  Law 
Rep.,  648.) 

2.  It  is  the  policy  of  the  law  to  uphold  Judicial  sales.  The  rule 
of  caveat  emptor  applies  to  such  to  the  fullest  extent,  and  the 
purchaser  takes  only  such  title  as  is  obtained  by  confirmation. 
(Binningfleld  v.  Reed,  8  B.  M.,  105;  Thornton  v.  Grath,  1  Duvall, 
354;  McQhee  v.  Ellis,  4  Littell,  245;  Farmer's  Bank  of  Ky.  v. 
Peter,  13  Bush,  594;  Henning  v.  Sweeney,  4  Ky.  Law  Rep.,  986; 
Cooper  V.  Hill,  6  Ky.  Law  Rep.,  742;  Williams  v.  Glenn,  87  Ky., 
87;  Roer  on  Judicial  Sales,  Sec.  174.) 

8.  After  confirmation  of  a  sale  the  court  loses  all  power  over 
it,  except  during  the  term  at  which  the  order  is  made.  (Tecum  v^ 
Foreman,  14  Bush,  500;  Humphrey's  Ex.  v.  Walle,  84  Ky.,  400; 
Dawson  v.  Littsey,  10  Bush,  411.) 

4.  The  judgment  of  1890  in  the  case  of  Flannigan  v.  Azb.ill,  after 
sale  and  confirmation,  could  only  have  been  vacated  or  modified 
by  a  direct  proceeding  in  one  or  more  of  the  methods  provided  by 
our  Civil  Code  In  sections  344,  518  or  520.  (Combs  v.  Johnson, 
26  Ky.  Law  Rep.,  12;  Anderson  v.  Anderson,  18  B.  M.,  95;  Hucker 
V.  Gentry,  3  Met.,  469;  Scott  v.  Scott,  Ex'r,  9  Bush,  174;  Maddox, 
Ex'r  V.  Williams,  87  Ky.,  147.) 

6.  This  court  can  not  restrain  appellee  from  asserting  title  to 
property  admitted  to  be  hers  because  appellant  thought  he  had 
bought  it     (Combs  v.  Johnson,  26  Ky.  Law  Rep.,  12.) 

Opinion  by  Judge  Paynteb — Reversing. 

The  appellee,  Mattie  J.  Azbill,  purchased  of  Mrs, 
Alice  M.  Owen  a  house  and  lot  situated  in  Massie's 
Addition  to  the  city  of  Winchester,  and  two  vacant 
lots  adjoining  the  house  and  lot,  but  in  the  rear  of  it. 
The  consideration  was  $500  cash,  and  two  notes,  each 
for  $1,150.  One  note  was  assigned  to  James  Flanni- 
gan, who  instituted  an  action  thereon  to  enforce  the 
purchase-money  lien.  The  petition  correctly  de- 
scribes the  property  sought  to  be  sold;  and  the  deed 
which  Mrs.  Owen  had  made  to  the  appellee,  filed  and 
made  part  of  the  petition,  also  correctly  describes  the 
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property.  The  court  also  adjudged  that  the  property 
could  not  be  divided  without  materially  impairing  its 
value.  The  following  plat  shows  the  situation  of  the 
property : 


Broadway  St. 


I  . 


Alley 


Fence 

0  B 

S  S 

Dwelling 

House 

Lot 


Fence    |  Fence  Alley 
(B.  176  Ft.) 


a 


Back 


<-^»L 


Undivided. 

(16) 
(W.  176  Ft.) 


.3^ 


(14) 


In  the  judgment  enforcing  the  lien  the  property  is 
•described  as  follows:  **It  is  further  adjudged  that 
said  debt  is  a  lien  on  a  certain  dwelling  house  and  two 
lots  situated  in  the  city  of  Winchester,  Kentucky,  and 
in  Massie's  Addition  to  said  city,  which  are  bounded 
as  follows,  viz:  'Beginning  at  a  stake  in  the  margin 
of  Second  avenue,  comer  of  alley;  thence  in  line  of 
said  alley  E.  175  feet  to  an  alley;  thence  100  feet  in 
line  of  alley  to  a  stake,  comer  of  lot  No.  14  in  said 
Massie's  Addition;  thence  in  line  of  said  lot  W.  175 
feet  to  a  stake  in  the  margin  of  second  avenue ;  (thence 
S.  with  avenue)  100  feet  to  the  beginning.'  Said  lots 
are  Nos.  15  and  16  in  said  addition— and  that  the 
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plaintiff  has  a  right  to  enforce  said  lien  on  said  house 
and  two  lots,  the  dwelling  being  located  on  one  of  said 
lots.''  The  property  was  sold  by  the  commissioner  of 
the  court  under  that  judgment.  Flannigan  became 
the  purchaser.  The  sale  was  confirmed,  and  a  deed 
made  in  accordance  with  the  description  contained  in 
the  judgment.  The  appellant  under  the  purchase  at 
the  decretal  sale  took  possession  of  the  house  and  lot 
and  the  two  vacant  lots,  and  remained  in  possession  of 
them  about  five  years,  when  this  action  was  brought 
to  recover  the  house  and  lot  upon  the  claim  that  it  was 
not  sold  at  the  decretal  sale,  but  only  the  two  vacant 
lots. 

The  question  here  for  our  determination  is  whether 
the  entire  property  was  sold,  or  only  the  two  vacant 
lots.  The  property  brought  $1,300  at  the  sale.  The 
vacant  lots  were  worth  about  $250  at  that  time.  There 
was  a  lien  upon  all  the  property  for  the  purchase- 
money.  There  was  no  dwelling  upon  lots  Nos.  15  and 
16.  The  judgment  recites  that  there  is  a  lien  upon  the 
dwelling  house  and  two  lots ;  that  the  plaintiff  has  the 
right  to  enfprce  the  lien  on  **said  dwelling  house  ^' 
and  two  lots;  that  **said  dwelling  house  and  two  lots'' 
be  sold.  The  commissioner  was  directed  to  advertise 
the  dwelling  house  and  lots.  The  report  of  the  sale 
shows  that  the  dwelling  house  and  two  lots  were  ap- 
praised at  $1,650.  The  order  confirming  the  report 
of  sale  describes  the  property  as  a  dwelling  house  and 
two  lots  situated  on  East  Broadway.  It  is  further 
recited  that  Flannigan  was  the  purchaser  of  the 
dwelling  house  and  two  lots.  The  parties  to  the 
action,  including  the  appellee,  supposed  the  entire 
property  was  sold,  because  the  possession  of  it  was 
taken  under  the  judgment;  and  the  appellee  recog- 
nized that  the  entire  property  had  been  sold,  because 
she  never  questioned  it  until  the  appellants  discovered 
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what  they  supposed  was  a  defect  in  the  description  of 
the  property,  and  sought  to  have  the  appellee  correct 
it.  The  property  sold  was  on  East  Broadway,  and 
unless  the  lot  upon  which  the  dwelling  was  situated 
was  sold  the  property  could  not  bind  on  East  Broad- 
way. No  dwelling  house  could  have  been  sold  unless 
the  lot  fronting  on  East  Broadway  was  included  in 
the  sale.  The  appraisers  could  not  have  valued  a 
dwelling  house  unless  it  was  the  one  fronting  on  East 
Broadway.  No  dwelling  house  was  ordered  sold,  or 
sold  under  the  judgment,  unless  it  was  the  one  on  the 
lot  fronting,  on  East  Broadway.  It  is  impossible  to 
believe  that  the  plaintiff  would  have  paid  $1,300  for 
the  vacant  lots,  worth  only  $250,  when  a  lien  existed 
upon  the  entire  property.  The  diflSculty  arises  from 
the  fact  that  the  judgment,  after  giving  a  general  de- 
scription of  the  property  ordered  sold,  then,  in  giving 
the  metes  and  bonds,  describes  the  vacant  lots. 
Counsel  for  the  appellee,  in  the  opening  statement  of 
their  brief,  say:  **This  record  presents  a  strange 
case.  It  might  correctly  be  styled  a  request  that  the 
Court  of  Appeals  take  from  appellee  her  property  and 
give  it  to  the  appellant.*'  In  this  view  we  do  not  con- 
cur. The  question  is  whether  the  court  will  allow  the 
appellee  to  take  from  the  appellant  property  which  she 
actually  purchased,  and  in  which  the  appellee  for 
many  years  acquiesced,  and  give  it  to  the  appellee, 
because  of  an  error  in  the  description  of  it.  No  one 
could  examine  this  record  without  reaching  the  conclu- 
sion that  the  entire  property  was  intended  to  be  sold, 
and  the  appellee  and  the  purchaser  both  understood 
that  it  was  sold.  The  deed  and  petition  correctly  de- 
scribe the  property  upon  which  the  lien  existed,  and 
which  was  ordered  sold.  The  fact  that  the  court  ad- 
judged that  the  property  upon  which  the  lien  existed 
could  not  be  divided  witiiout  materially  impairing  its 
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value  shows  that  the  court  did  not  intend  to  order  sold 
only  part  of  it.  To  sustain  the  contention  of  the 
appellee  we  would  have  to  hold  that  the  court  only  in- 
^  tended  to  sell  part  of  the  property,  instead  of  the 
whole.  To  do  this  we  would  disregard  the  declara- 
tion of  the  court  that  the  entire  property  was  intended 
to  be  sold.  To  ascertain  what  the  court  meant  we 
must  take  the  whole  judgment,  not  merely  part  of  it. 
We  must  take  that  recitation  in  the  judgment  that  the 
dwelling  house  is  ordered  sold ;  that  the  lot  fronts  on 
East  Broadway.  In  that  connection  we  must  consider 
that  the  court  adjudged  that  the  whole  property  in 
lien  should  be  sold.  This  court,  in  Hildebrand,  &c.,  v. 
Bunnschu,  &c.,  40  S.  W.  920,  19  Ky.  Law  Rep.,  430, 
said:  **It  is  true  that  the  description  of  the  land,  as 
set  out  in  the  judgment  sale  and  conveyance  relied  on 
by  appellees,  is  in  some  respects  essentially  different 
from  that  in  the  deed  to  Andree,  yet  the  deed  to 
Andree  was  referred  to  in  said  suit,  and  other  known 
objects ;  hence  it  is  manifest  that  the  intention  was  to 
sell  and  convey  the  idential  land  sued  for/^  In  sec- 
tion 3,  volume  1  (2d  Ed.),  Black  on  Judgments  says: 
**It  remains  to  be  stated  that  in  case  of  ambiguity  a 
judgment  should  be  construed  with  reference  to  the 
pleadings,  and,  when  it  adnaits  of  two  constructions, 
that  one  will  be  adopted  which  is  consonant  with  the 
judgment  which  should  have  been  rendered  on  the 
facts  and  law  of  the  case.'*  Again,  in  section  123, 
it  is  said:  **The  rule  for  construction  of  ambiguous 
judgments  is  clearly  stated  by  the  Supreme  Court  of 
Kansas  in  the  following  language:  *  Wherever  the  en- 
try of  a  judgment  is  so  obscure  as  not  to  clearly  ex- 
press the  exact  determination  of  the  court,  reference 
may  be  had  to  the  pleadings  and  the  other  proceed- 
ings; and,  if,  with  the. light  thus  thrown  upon  such 
entry,  its  obscurity  is  dispelled  and  its  intended  sig- 
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nificance  made  apparent,  the  judgment  will  be  upheld 
and  carried  into  effect  in  the  same  manner  as  though 
its  meaning  and  intent  were  made  clear  and  manifest 
by  its  own  terms.'  This  rule  also  applies  to  decrees 
in  equity.  The  meaning  and  effect  of  a  decree  may, 
in  case  of  doubt,  be  ascertained  by  reference  to  the 
bill  and  other  proceedings,  particularly  when  these 
are  referred  to  in  the  decree  itself.  And  for  this  pur- 
pose recourse  may  be  had  to  duly  attested  stipula- 
tions between  the  parties.  *  *  *  A  mistake  ap- 
parent on  the  face  of  a  judgment,  amounting -to  an 
impossibility,  will  not  destroy  the  judgment,  if  enough 
remains,  after  it  is  corrected  or  eliminated,  to  disclose 
the  actual  judgment  rendered.'' 

We  have  reached  the  conclusion  that  the  appellant 
is  entitled  to  hold  the  entire  property. 

The  judgment  is  reversed  for  proceedings  consis- 
tent with  this  opinion. 


Case  8.— ACTION  BY  SALLIB  A.  RUTHERFORD  AGAINST  THE 
ILUNOIS  CBNTIJAL  RAILROAD  COMPANY  FOR  PER- 
SONAL INJURIES.— March  1. 

Rutherford  r.  Illinois  Central  Railroad  Company,  &a 
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Appeal  from  Graves  Circuit  Court 

B.  J.  BuGG,  Circuit  Judge.  j{'^     7^1 

From  an  order  removing  the  cause  to  the  Federal      L}g   d 
Court,  plaintiff  appeals.    Beversed.  ' ^ 

Removable  of  Causes — ^Jolnt  Action — Concurring  Negligence- 
Separable  Causes — Petition  for  Removal — Conclusions  of 
Pleader— Jurisdictional  Facta— Wrongdoers — ^Joint  and  Several 
Liability. 

1.  Joint  Action— Concurring  Negligence— Separable  causes— Petl- 
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tion  for  Removal — Conclusion  of  Pleader— Where  a  Joint  action 
for  personal  injuries  was  filed  against  a  foreign  corporation 
and  three  of  its  resident  employes,  alleging  that  the  injuries 
were  caused  by  the  Joint  and  concurring  negligence  of  the 
Company  and  its  co-defendants,  as  its  agents  and  employes, 
in  the  operation  of  a  railroad  train,  on  which  plaintifT  was  a 
passenger,  a  petition  by  the  corporation  for  removal  of  the 
cause  to  the  United  States  Circuit  Court,  which  alleges  that 
Its  co-defendants  were  Joined  with  it,  for  the  sole  and  fraudu- 
lent purpose  of  preventing  a  removal  of  the  action  from  the 
State  court,  and  that  all  the  statements  in  the  petition  a6  to 
such  co-defendants  are  untrue,  amounts  to  nothing  more  than 
a  conclusion  of  the  pleader,  and  does  not  state  a  single  fact 
from  which  the  court  might  determine  that  the  cause  of*  action 
Is  separable. 

2.  Jurisdictional  Facts — In  a  petition  by  a  non-resident  defend- 
ant, sued  Jointly  with  resident  defendants,  for  the  removal 
of  the  action  from  the  State  court  to  the  United  States  Circuit 
Court,  a  denial  therein  of  the  alleged  negligence  of  its  co- 
defendants,  and  an  allegation  of  the  purpose  of  the  plaintiff 
in  Joining  its  agents  and  servants  as  defendants  with  it,  was 
fbr  the  fraudulent  and  wrongful  purpose  of  defeating  the  Juris- 
diction of  the  United  States  Circuit  Court,  are  conclusions  of 
the  pleader;  and  do  not  state  a  single  Jurisdictionkl  fact. 

8*  Wrongdoers — Liability — Joint  and  Several — It  is  a  well-es- 
tablished rule  that  for  an  injury  inflicted  by  two  or  more 
wrongdoers  an  action  may  be  maintained  against  one  or  all 
ol  them.  The  liability  is  Joint  and  several,  and  the  injured 
party  can  elect  whether  he  will  proceed  against  one  or  all 
of  them.  • 

LEB  &  HESTER  for  appellants. 

1.  The  questions  of  law  presented  are  these: 

(1.)  Was  there  a  joint,  or  separable,  cause  of  action  stated  In 
plaintiff's  petition? 

(2.)  Does  the  railroad  petition  for  removal  plead  facts  showing 
cause  for  removal? 

We  will  consider  these  questions  together. 

The  petition  for  removal  does  not  claim  that  its  co-defendants 
were  not  citizens  of  Kentucky.  They  were  served  with  summons 
in  Kentucky,  and,  as  said  in  case  of  Wolf  v.  Glenn,  Ac.,  8  Ky. 
Law  Rep.,  425»  are  presumed  to  be  residents  of  the  place  where 
summoned.  And  you  will  note  the  petition  for  removal  does  not 
deny  its  co-defendants  were  its  agents  in  charge  of  the  train  and 
caused  the  Injury,  but  denies  they  negligently  injured  her.  So, 
adopting  the  established  rule  of  construing  a  pleading  cgalnst  the 
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pleader,  its  denial  that  its  co-defendants  negligently  hurt  her  is 
not  a  denial  that  they  hurt  her,  but  simply  a  denial  of  negligence, 
which  is  not  a  jurisdictional  question,  but  one  as  to  the  merits. 
.  2.  The  same  can  be  said  of  its  plea  that  they  were  joined  for 
the  sole  purpose  of  fraudulently  preventing  a  removal,  which  does 
not  raise  the  question  of  fraud  in  fact,  but  the  legal  question  of 
a  right  to  join  those  who  are  jointly  liable,  to  prevent  a  removal; 
thereby  soeking  to  question  plaintiffs  motive  in  doing  a  lawful 
act 

3.  Taking  the  facts  admitted  by  failure  to  deny  them,  "that  these 
agents  had  charge  of  the  train,  and  so  operated  it  that  she  was 
hurt,  and  they  are  citizens  of  Kentucky  with  plaintiff,"  the  charge 
of  fraud  is  merely  a  legal  conclusion  of  the  pleader's  construction 
of  the  law,  that,  while  it  is  true  they  were  the  joint  cause  of  the 
injury,  still  she  would  not  have  sued  them  except  to  prevent  a  re- 
moval of  the  suit. 

4.  We  think  the  plea  of  fraud  is  insufficient  as  plead.  It  simply 
charges  it  was  fraudulent  to  join  the  co-defendants  for  the  sole 
purpose  of  preventing  a  removal  to  the  Federal  court;  and  as 
appellant  had  the  legal  right  to  join  all  the  parties,  the  cause 
of  action  being  joint,  her  motives  can  not  be  questioned. 

6.  An  answer  denying  that  an  injury  was  inflicted  through  the 
carelessness  or  negligence,  or  by  the  fault,  of  defendant,  does  not 
deny  the  damage  or  injury.  (South  Cov.,  &c.,  Ry.  Co.  v.  Herrklotz, 
$4  Ky.,  400,  20  Ky.  Law  Rep.,  750.) 
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Litt.  Select  Cases,  203;  Boughner  v.  Black's  Adm'r,  7  Ky  Law  Rep., 
563;  McCarty,  &c.  v.  Payne,  &c.,  5  Ky.  Law  Rep.,  242;  Wolf  v. 
Glenn,  &c.,  8  Ky.  Law  Rep.,  425;  Black's  Dillon  on  Removal  of 
Causes,  sections  76  and  77;  Thompson  v.  Chicago,  St.  P.  &  K.  C. 
Ry.  Co.,  et  al,  60  Fed.  Rep.,  773. 

ROBBINS  &  THOMAS  for  appellee. 

1.  It  is  the  universal  and  undisputed  rule  that  a  cause  of  action 
stands  ipso  facto  removed  if  a  proper  petition  for  removal  is  filed 
within  the  time  allowed  by  the  Federal  statute,  and  it  is  equally 
a  universal  rule  that  questions  of  fact  made  by  the  petition  for 
removal  can  not  be  inquired  into  by  the  State  court,  but  can  be 
inquired  into  by  the  Federal  court  only. 

:&.  Issues  of  fact  made  by  the  petition  for  removal  must  be  tried 
in  the  Federal  ootirt;  and,  second,  whensoever  it  appears  first 
vol.  120—2 
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by  allegation  in  the  petition  for  removal  that  the  Joinder  of  the 
defendants  was  fraudulently  made  to  prevent  jurisdiction  of  the 
Federal  court,  or  that  the  averments  in  the  complaint  setting  up 
the  cause  of  action  as  to  liability  against  the  defendants  were 
so  unfounded  in  fact  and  incapable  of  proof  as  to  justify  the  in- 
ference that  they  were  not  made  in  good  faith,  then  a  prima  facie 
cause  of  removal  is  shown  to  exist  These  allegations  in  the 
petition  for  removal  will  likewise  have  to  be  proved,  provided 
they  are  denied,  just  as  Mr.  Black  and  the  other  authorities  quoted 
from  say  when  they  say  that  these  allegations  must  appear  by 
allegation  and  proof.  The  very  question  in  this  case  is  as  to 
where  shall  that  proof  be  heard.  Ai^ellant  seems  to  conclude  that 
it  can  be  heard  by  the  State  court;  our  contention  being  that  only 
the  Federal  court  can  hear  it 

3.  It  is  furthermore  alleged  in  the  petition  for  removal  herein 
that  the  cause  of  action  whiQh  the  plaintift  has  against  the  rail- 
road company  is  separable.  This  likewise  raises  an  issue  of  fact 
We  have  not  referred  in  this  brief  to  the  paper  which  plaintiff 
filed  in  response  to  our  petition  for  removal,  called  an  answer, 
because  if,  when  the  petition  was  filed,  a  prima  facie  removable 
case  was  made,  thereby,  the  State  court  lost  jurisdiction,  and  could 
not  under  the  authorities  investigate  the  facts,  and,  therefore, 
such  a  plea  or  answer,  or  whatever  it  may  be  denominated,  should 
be  filed  in  the  Federal  court  on  a  motion  to  remand. 

AUTHORITIES   CITED. 

Black's  Dillon  on  the  Removal  of  Causes,  sections  191,  76;  107 
U.  S..  463;  122  U.  S.,  513;  131  U,  S.,  240;  26  Ky.  Law  Rep.,  31; 
128  Federal  Reporter,  85;  119  Federal  Reporter,  209;  130  Federal 
Reporter,  395;  187  U.  S.,  70;  179  U.  S.,  135;  132  U.  S..  601;  118 
U.  S.,  270;  72  Federal  Reporter,  637;  120  Federal  Reporter,  389. 

Opinion  by  Judge  Nunn — ^Reversing. 

The  appellant,  Sallie  AL  Butherford,  filed  her  peti- 
tion in  the  Graves  Circuit  Court  against  the  appellee, 
Illinois  Central  Railroad  Company,  and  George  F. 
Mullinix,  Tom  Hudson,  Tom  Caulder  and  C.  H.  Hen- 
drix,  in  which  she  alleged,  in  substance,  that  on  or 
about  the  15th  day  of  July,  1904,  she  bought  a  ticket 
and  took  passage  on  one  of  appelliee's  trains  at  Fulton, 
Ky.,  for  her  home,  at  Mayfield,  Ky.;  that  she  was  a 
passenger  upon  this  train,  and  was  entitled  to  be  con- 
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veyed  to  her  home  with  care  and  safety;  that  appellee 
had  its  co-defendants,  Mullinix,  Hudson,  Caulder  and 
Hendrix,  its  agents,  servants  and  employes,  in  charge 
of  this  train;  and  that  they  so  negligently  managed 
and  operated  it  as  to  cause  the  coach  in  which  she  was 
riding  to  he  suddenly  and  unnecessarily  jerked  and 
bumped,  and  this  was  done  in  such  a  violent  and  reck- 
less manner  that  it  threw  her  violently  against  a  seat 
and  other  objects  in  the  coach,  thereby  injuring  her 
both  externally  and  internally,  wounding  and  bruis- 
ing her  so  that  her  health  has  been  permanently  im- 
paired, for  which  she  prayed  judgment  for  $5,000 
against  all  of  the  defendants.  All  the  defendants 
were  duly  served  with  process.  The  appellee  ap- 
peared within  the  proper  time,  and  filed  its  petition 
and  a  bond,  and  sought  a  removal  oi  the  action  to  the 
United  States  Circuit  Court.  This  petition,  omitting 
the  formal  parts,  is  as  follows:  **Your  petitioner 
further  alleges  and  shows  that  the  cause  of  action  at- 
tempted to  be  set  up  in  the  plaintiff's  petition  against 
it  and  the  other  defendants  is  separable,  and  is  whollyj 
a  controversy  between  citizens  of  different  States,  viz., 
the  plaintiff,  Sallie  A.  Rutherford,  a  citizen  and  resi- 
dent of  the  Commonwealth  of  Kentucky,  and  your 
petitioner,  the  Illinois  Central  Railroad  Company,  a 
citizen  and  resident  of  the  State  of  Illinois.  Your 
petitioner  further  alleges  and  shows  that  the  allega- 
tions in  the  plaintiff's  petition,  that  she  received  in- 
juries which  were  the  result  of  any  negligence  on  the 
part  of  the  defendants,  George  F.  MuUinix,  Tom  Hud- 
son, Tom  Caulder  and  C.  H.  Hendrix,  by  reason  of 
either  of  them  moving  said  train  or  coach  in  which 
plaintiff  was  a  passenger  suddenly  or  roughly,  or  that 
the  train  or  coach  was  so  operated  by  either  of  them 
by  negligently  pushing,  pulling,  striking,  jarring  or 
jerking  the  car  and  coach  in  which  she  was  a  passen- 
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ger,  with  such  suddenness  and  violence  and  in  such 
reckless  manner  that  it  threw  her  down  violently, 
were  and  are  wholly  untrue,  and  she  received  no  in- 
jury which  was  the  result  of  any  negligence  or  care- 
lessness on  the  part  of  either  of  your  petitioner's  co- 
defendants,  and  the  plaintiff,  at  the  time  this  action 
was  instituted,  knew  or  had  good  reason  to  believe 
that  the  allegations  of  her  petition,  to  the  effect  that 
her  injuries  were  the  result  of  negligence  on  the  part 
of  your  petitioner's  co-defendants,  or  either  of  them, 
were  wholly  untrue ;  and  it  says  that  the  defendants, 
George  F.  MuUinix,  Tom  Hudson,  Tom  Caulder  and 
C.  H.  Hendrix,  were  joined  as  defendants  in  this 
action  for  the  sole  and  fraudulent  purpose  of  prevent- 
ing your  petitioner  from  removing  this  action  from 
the  State  court,  and  for  the  sole  purpose  of  fraudu- 
lently defeating  the  jurisdiction  of  the  United  States 
Circuit  Court;  and  your  petitioner  further  alleges 
that  the  averments  of  fact  on  which  the  joint  liability 
of  your  petitioner  and  its  co-defendants  is  asserted 
are  so  palpably  untrue  and  unfounded  as  to  make  it 
improbable  that  the  plaintiff  could  have  asserted  them 
in  good  faith."  Upon  the  filing  of  this  petition  and 
the  bond  the  court  granted  appellee's  prayer  for  a  re- 
moval of  the  cause,  of  which  action  appellant  com- 
plains. 

The  appellee  contends  that  the  action  of  the  lower 
court  was  correct,  for  the  reason  that  it  alleged  in  its 
petition  for  removal  that  appellant's  cause  of  action 
stated  in  her  petition  was  a  separable  one.  This  alle- 
gation amounted  to  nothing  more  than  a  conclusion  of 
the  pleader.  There  is  not  a  single  fact  stated  in  the 
petition  for  removal  from  which  the  court  might  de- 
termine as  to  whether  or  not  the  cause  of  action  was 
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a  separable  one.  But,  on  the  contrary,  it  is  shown  in 
the  petition  of  appellant  that  her  cause  of  action  was 
a  joint  one  against  all  of  the  defendants  named  there- 
in. It  is  averred  by  her  that  appellee's  co-defend- 
ants, as  its  agents  and  servants,  were  in  charge  of  and 
so  negligently  operated  and  managed  the  train  as  to 
cause  the  injuries  complained  of.  It  is  a  well-es- 
tablished rule  that  for  an  injury  inflicted,  produced 
by  two  or  more  wrongdoers,  an  action  may  be  main- 
tained by  the  person  so  injured  either  against  one  or 
against  all  Of  them.  The  liability  of  the  wrongdoers 
is  joint  and  several.  The  injured  party  can  elect 
whether  he  will  proceed  against  one  or  all  of  them. 
While  several  may  be  guilty  of  several  and  distinct 
acts,  yet  if  their  concurrent  effect  is  to  produce  an 
actionable  injury,  they  are  all  liable  therefor.  The 
action,  properly  speaking,  is  not  to  recover  for  the 
negligent  act  or  acts,  but  it  is  to  recover  damages  for 
the  injury  which  they  produce.  (See  Pugh  v.  0.  & 
0.  Ey.  Co.,  101  Ky.,  77, 19  Ky  Law  Rep.,  149,  39  S.  W^ 
695,  72  Am.  St.  Rep.,  392.) 

The  appellee  also  contends  that  the  removal  of  the 
cause  by  the  lower  court  was  correct  for  the  reason 
that  it  denied  in  its  petition  for  removal  the  negli- 
gence of  its  co-defendants  as  charged  in  her  petition, 
and  that  it  also  alleged  that  her  purpose  in  joining  its 
agents  and  servants  as  defendants  with  it  was  for  the 
fraudulent  and  wrongful  purpose  of  defeating  the 
jurisdiction  of  the  United  States  Circuit  Court 
These  allegations  are  likewise  mere  conclusions  of  the 
pleader,  and  do  not  contain  a  single  jurisdictional 
fact.  As  well  might  the  appellant,  on  the  other  hand, 
say  that  these  allegations  and  conclusions  were  stated 
for  the  sole  purpose  of  ousting  the  State  courts  of 
jurisdiction.  In  the  case  of  I.  C.  R.  Co.  v.  Jones* 
Mm%  118  Ky.,  26  Ky.  Law  Bep,,  31, 80  S.  W.|  484^  in 
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discussing  the  unseemly  conflict  between  State  and 
Federal  jurisdictions,  the  court  said:  **To  avoid  these, 
the  Congress  has  wisely  made  the  condition  of  the 
Federal  court's  jurisdiction  to  depend  upon  the  filing 
in  the  State  court  in  due  time  of  a  petition  in  which,  ac- 
cording to  the  unbroken  current  of  the  decisions  of 
the  Federal  courts  construing  the  act,  all  necessary 
facts  to  show  prima  facie  a  right  in  the  petitioner  for 
the  removal  must  be  set  out,  not  as  conclusions  of  law, 
or  such  necessary  facts  must  affirmatively  and  ex- 
plicitly appear  elsewhere  in  the  record  Tfhen  the  ap- 
plication to  the  State  court  is  made.''  It  was  further 
determined  in  that  case  that  it  was  the  duty  of  the 
judge  of  the  State  court  to  determine,  from  the  peti- 
tion and  record,  whether  or  not  there  was  presented  a 
Federal  case.  The  question  as  to  the  purpose  of  one 
party  to  avoid  the  Federal  court,  or  the  other  to 
avoid  the  State  court,  is  immaterial.  (See  the  cases 
of  Winston's  Adm'r  v.  L  C.  E.  Co.,  Ill  Ky.,  954,  23 
Ky.  Law  Rep.,  1283,  65  S.  W.,  13,  55  L.  R.  A.,  603;  G. 
&  0.  E.  Co.  V.  Dixon's  Adm'r,  179  U.  S.,  131,  21  Sup. 
Ct.,  67,  45  L.  Ed.,  121;  Powers  v.  C.  &  0.  R.  Co.,  169 
U.  S.,  92,  18  Sup.  Ct,  264,  42  L.  Ed.,  673.) 

Appellee  contends  that  by  reason  of  its  denial  of 
the  negligence  of  its  co-defendants,  its  employes,  it 
was  the  sole  and  real  defendant,  and  that  its  co-de- 
fendants were  improperly  made  parties  thereto.  We 
are  unable  to  accept  this.  The  averments  in  a  peti- 
tion for  a  removal  of  a  cause  of  action  from  a  State 
to  a  Federal  court  must  be  restricted  to  matters  of 
fact  touching  the  jurisdiction  of  the  court,  and  all 
allegations  concerning  the  merits  of  the  case  are 
superfluous  and  immaterial.  The  merits  of  the  case 
are  exclusively  within  the  province  of  the  jury  trying 
the  case  in  the  court  having  jurisdiction  thereof. 
(See  L.  &  N.  B.  Co.  v.  Wangliu,  132  U.  S,,  599, 10  Sup, 
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Ct,  203,  33  L.  Ed.,  473;  Blackburn,  v.  Portland  F.  & 
M.  Co.,  175. U.  S.,  571,  20  Sup.  Ct.,  222,  44  L.  Ed., 
276;  Bnshnell  v.  Crooke,  148  U.  S.,  682,  13  Snp.  Ct, 
771,  37  L.  Ed.,  610;  I.  C.  R.  Co.  v.  Jones'  Adm^r,  118 
Ky.,  26  Ky.  Law  Rep.,  31,  80  S.  W.,  484.) 

We  are  of  the  opinion  that  there  are  not  snflScfent 
facts  alleged  in  the  petition  for  removal,  or  appearing 
in  the  record,  which  would  deprive  the  State  court  of 
jurisdiction  to  try  this  case.  Wherefore  the  judg- 
ment is  reversed,  and  the  cause  remanded  for  further 
proceedings  consistent  herewith. 

Whole  court  sitting. 


Case  4.— ACTION  BY  NANNIE  SUTTON'S  ADWR  AGAINST 
GLENN  C.  WOOD  AND  OTHERS  FOR  CAUSING  THE 
DEATH  OF  PLAINTIFFS  INTESTATE  BT  SELLING  HER 
POISON.— Marcn  1. 

Sutton's  Adm'r  ▼•  Wood,  fta  ^^   — , 

,121      734 

Appeal  from  Washington  Circuit  Court  lao   23 

Charles  Pattesok,  Circuit  Judge. 

Judgment  for  defendants,  and  plaintiff  appeals. 
Reversed. 

Druggists— Negligence— Selling  Poison— Causing  Death  —  Failure 
to  Observe  Statute — Pleading — Improper  Joinder — Striking 
Out— Election — Contributory  Negligence—  Instructions  —  Care 
in  Buying  and  Selling  Poison. 

1.  Druggist  —  Negligence  —  Selling  Poison  —  Action  for  causing 
Death — ^Pleading  Statute — In  an  action  by  the  administrator 
against  druggists  for  causing  the  death  of  his  intestate  by 
selling  her  strychnine  for  morphine,  and  which  was  admin- 
istered to  her  by  her  nurse,  without  the  knowledge  of  either 
herself  or  nurse  that  it  was  strychnine,  it  was  error  in  the 
court  to  itriko  out  ot  the  petition  the  averment  thftt  tho  d^ 
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fendant,  Mudd,  who  sold  and  delivered  the  strychnine, 
"wrapped  it  in  a  paper  without  any  mark  or  label  on  the  out- 
fiide  of  the  package,  designating  the  name  of  the  poison  con- 
tained therein,  or  the  name  of  any  antidote  therefor;  that 
at  the  time  he,  Mudd,  was  not  a  registered  pharmacist,  nor 
did  he  have  a  certificate  of  registration  from  the  Kentucky 
State  Board  of  Pharmacists  authorizing  him  to  sell  or  dispense 
Mrugs,  medicines  or  poisons,  nor  was  he  at  the  time  legally 
authorized  by  law  to  sell  or  dispense  drugs,  medicines  or 
poisons;  that  at  said  time  defendant  Mudd  did  not  make  any 
inquiry  as  to  the  purpose  for  which  said  strychnine  was  to 
be  used,  nor  did  he  satisfy  himself  that  said  poison  was  to 
to  be  used  for  legitimate  purposes." 

2.  Statutory  Regulation — Failure  to  Observe — Per  se  Negligence— 

The  failure  to  observe  a  statutory  regulation  in  the  sale  of 
poisonous  drugs  is  per  se  a  neglect  of  duty  as  well  as  neglect 
of  care,  and  where  special  damage  flows  from  it  there  exists, 
prima  facie,  a  case  of  actionable  negligence,  and  it  is,  there- 
fore, a  material  and  appropriate  averment  in  setting  out  a 
cause  of  action  to  have  charged  a  specific  breach  of  the  statute, 
although  defendants  may  have  been  otherwise  negligent  In 
the  transaction  so  as  to  have  been  liable  to  the  plaintiff 
therefor. 

3.  Improper  Joinder — Striking  Out — Election — In  an  action  by  an 

administrator  against  druggists  for  causing  the  death  of  his 
intestate  by  selling  her  strychnine  for  morphine,  it  was  error 
in  the  court  to  strike  from  the  petition  an  allegation  that 
"plaintift's  intestate  was  caused  to  suffer  intense  pain  and 
anguish  in  consequence  of  having  had  the  strychnine  given  to 
her."  The  proper  practice  was,  by  motion,  to  require  the  plain- 
tiff to  elect  whether  he  would  prosecute  his  action  for  his 
intestate's  "death"  or  for  her  "pain  and  suffering." 

4.  Instructions — Contributory  Negligence — Where  death  is  caused 

by  the  negligent  sale  by  a  druggist  of  strychnine  for  morphine, 
which  was  negligently  administered  to  the  deceased  by  her 
nurse,  it  was  error  for  the  court  to  instruct  the  jury  that  "if 
they  believe  from  the  evidence  that  the  decedent  or  her  agents, 
or  servants  acting  for  or  attending  on  her,  negligently  failed 
to  open  the  package  (containing  the  strychnine)  or  negligently 
failed  to  look  at  the  label  thereof,  or  negligently  failed  to 
discover  the  nature  and  warning  of  said  label,  or  negligently 
failed  to  examine  the  character  of  the  drug  purchased  and 
administered  to  the  decedent,  then,  in  law,  the  decedent  is 
chargeable  with  contributory  negligence,  and  In  that  event 
the  law  is  for  the  defendant,  and  the  jury  should  so  find." 
6,  Negligence  of  Nurse — Concurring  Negligence  of  Defendants — 
It  decedent  berself  was  00  negligent  In  tbe  matter,  but  tor 
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which  the  injury  to  her  would  not  have  occurred,  her  estate 
ought  not  to  recover,  under  the  rule  of  contributory  negligence 
prevailing  in  this  State,  but  the  fact  that  her  nurse  or  attend- 
ant was  negligent  in  administering  the  strychnine  to  her 
will  not  excuse  the  concurrent  negligence  of  the  druggists  in 
furnishing  the  drug,  whereby  the  wrong  drug  was  provided. 
Both  the  servant  and  the  druggists  in  such  case  are  Joint  tort 
feasors,  and  both  liable  in  damages. 

6.  Proper  Instructions — The  Jury  should  have  been  Instructed  that 

if  the  defendant,  Mudd,  who  was  not  a  licensed  pharmacist, 
sold  to  Allen  Sutton  for  his  mother,  strychnine,  in  quantity 
of  five  grains  or  more,  without  inquiring  the  purpose  for  which 
it  was  intended,  and  without  entering  in  a  book  kept  for  that 
purpose  the  name  and  residence  of  the  buyer,  the  name  of 
the  article,  the  quantity  sold,  and  the  purpose  for  which  it 
was  intended,  and  that  Nannie  Sutton  came  to  her  death  by 
reason  of  such  failure,  if  any  there  was,  the  law  is  for  the 
plaintiff,  and  the  Jury  should  so  find. 

7.  Care  in  Furnishing  Poison — ^A  druggist  and  his  customer  are 

not  under  the  same  degree  of  care  in  the  furnishing  and  tak- 
ing of  poison.  The  latter's  duty  is  to  exercise  ordinary  care 
for  his  own  safety,  while  the^former  is  required  to  exercise 
the  highest  degree  of  care  for  the  safety  of  the  public  dealing 
with  him. 

W.  C.  McCHORD  for  appellant 

1.  The  first  error  which  we  contend  the  trial  court  committed 
was  in  striking  from  the  petition,  on  motion  of  defendants,  that 
portion  thereof  embraced  in  brackets  and  underscored  by  us  that 
the  court  may  at  a  glance  see  the  portion  striken  out,  which 
context  is  as  follows: 

"Defendant  Mudd,  instead  of  selling  and  furnishing  morphine 
as  called  for,  with  gross  carelessness  and  negligence  sold  and  de- 
livered to  intestate's  son  a'  package  containing  one-eighth  of  an 
ounce,  an  unusual  quantity,  of  strychnine,  wrapped  in  a  paper, 
without  any  mark  or  label  on  the  outside  of  said  package  designat- 
ing the  name  of  the  poison  contained  therein,  or  the  name  of  any 
antidote  for  such  poison;  that  at  the  time  said  strychnine  was  so 
sold  and  delivered  by  defendant,  Herman  Mudd,  he  was  not  a 
regular  pharmacist,  nor  did  he  have  a  certificate  of  registration 
from  the  Kentucky  State  Board  of  Pharmacists,  authorizing  him 
to  sell  or  dispense  drugs,  medicines  or  poisons.  Plaintiff  says 
that  at  said  time  defendant  Mudd  did  not  make  any  inquiry  as  to 
the  purpose  for  which  said  strychnine  was  to  be  used,  nor  did  he 
satisfy  himself  that  said  posion  was  to  be  used  for  a  legitimate 
purpose." 

8.  Bj  sec  8690,  K7.  Btats.,  it  is  made  unlawful  for  any  person 
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other  than  a  registered  and  licensed  pharmacist  to  vend  at  retail 
any  drug  or  poison  for  medicinal  use.  Sec.  ^622,  Ky.  Stats,  pro- 
vides that  only  those  are  licensed  by  the  State  Board  of 
Pharmacists  shall  vend  poisons,  eta  This  court  in  the  case  of 
South  V.  Mlddleton,  23  Ky.  Law  Rep.,  2012,  said  in  referring  to 
the  business  of  druggists,  or  vendors  of  drugs,  poisons,  etc.: 

"That  it  is  a  business  so  hazardous,  having  to  do  so  directly  and 
frequently  with  the  health  and  lives  of  so  great  a  number  of 
people,  the  highest  degree  of  care  and  prudence  for  the  safety  of 
those  dealing  with  such  dealers  Is  required." 

For  these  reasons  the  Legislature  of  Kentucky  has  prescribed 
certain  rules,  for  the  government  of  those  who  sell  drugs  and 
poisons: 

First— By  requiring  that  none  but  persons  who  understand  the 
nature  and  effect  of  these  drugs  shall  sell  them^  and  then  those 
who  are  skilled  in  their  profession  shall  not  vend  such  articles 
nntil  they  have  manifested  their  skill  on  an  examination  by  a  board 
of  experts,  organized  by  law  for  that  special  purpose,  and  a  license 
Issued  by  this  board.  The  law  goes  still  further  in  its  effort  to 
protect  the  people,  by  laying  down  strict  rules  which  licensed 
pharmacists  shall  comply  with  before  delivering  poisons. 

3.  It  was  contended  before  the  court  below,  and  the  court  bo 
held  In  striking  from  the  petition  the  portion  designated,  that 
while  Mudd  may  have  been  liable  to  prosecution  by  indictment  for 
failing  to  comply  with  sec.  2G30  of  the  statutes,  and  fined  $10  as 
provided  by  this  statute,  yet  the  person  injured  could  not  recover 
damages  sustained  by  reason  of  the  violation  of  the  law  by  Mudd. 

In  response  to  this  argument  we  beg  to  call  the  attention  of  the 
court  to  section  466  of  the  Ky.  Stats.,  which  is  directly  In  con- 
flict with  the  position  contended  for  by  appellees.  Said  section 
is  as  follows:  "A  person  injured  by  the  violation  of  any  statute 
may  recover  from  the  offender  such  damages  as  he  may  sustain 
by  reason  of  the  violation,  although  a  penalty  or  forfeiture  for 
such  violation  be  thereby  imposed." 

AUTHOBITIBS  CITED. 

South  V.  Middleton,  23  Ky.  Law  Rep.,  2012;  Ky.  Stats.,  sec.  2630; 
Ky.  Stats.,  sec.  466;  City  of  Henderson  v.  Clayton,  22  Ky.  Law  Rep., 
283;  Monteith  v.  Kokomo  Wood  Co.,  Ind.  Supreme  Court.  58  L. 
R.  A.,  944;  Wharton  on  Negligence,  443;  Thompson  on  Negligence, 
1st  Ed.,  sec.  8,  p.  508;  Cooley  on  Torts,  654;  Thompson  on  Negli- 
gence,, sec.  211;  Louisville  Gas  Company  v.  Gutenkuntz,  82  Ky., 
438;  Jones'  Adm'r  v.  L.  &  N.  R.  R.  Co.,  82  Ky.,  615;  Shearman  & 
Redfield  on  Negligence,  sec.  25.  5th  Ed.;  8th  Am.  &  Eng.  Bncy.  of 
LaW|  p.  56d;  1st  Sedgwick  on  Damages,  sec.  734, 
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I.  H.  THURMAN  and  J.  W.  CLEMENTS  for  appeUees. 
W.  E.  SELECMAN  of  counsel. 

1.  The  court  is  asked  to  reverse  because  the  court  below  struck 
out  a  part  of  the  petition  setting  out  the  statute  reguIatUig  drug- 
gists' duties;  the  striking  of  the  part  as  to  suffering  is  not  even 
questioned  In  argument. 

In  the  first  place,  the  matter  was  struck  out,  and  thereupon 
ceased  to  be  a  part  of  the  record  herein,  for  it  was  not  preserved 
In  the  bill  of  exceptions  or  otherwise,  and  this  court  can  not  con- 
sider It,  and  the  instructions  asked,  based  on  it,  must  for  this  be 
taken  as  properly  refused. 

2.  But  on  the  merits  the  ruling  of  the  court  was  proper.  The 
suit  Is  for  a  negligent  selling  of  one  poison  when  another  was 
called  for.  This  broad  claim  embraces  everything  that  could 
come  into  the  case,  by  violating  every  provision  of  the  statute. 
The  value  of  the  life  lost  and  vindictive  damages  was  all  that  could 
be  claimed  or  recovered  in  any  event,  and  these  were  considered 
and  passed  on  under  the  pleadings  and  instructions. 

3.  The  conclusive  fact  is  they  sued  for  the  negligent  causing 
of  a  death,  not  by  want  of  license,  reglstery  or  questionings,  but 
by  giving  strychnine  when  morphine  was  called  for.  This  made 
the  other  stuff  mere  surplusage,  properly  stricken  out.  For  these 
petty,  violations  the  statute  fixes  the  .only  penalty  a  $10  fine.  If 
giving  the  wrong  drug  caused  It,  then  the  other  matters  did  not; 
and  if  they  did  then  the  other  act  did  not. 

AUTHORITIES  CITED. 

Ky.  Stats,  as  to  ground  of  recovery,  sec.  6;  Sup.  Stat  (Act  1898) 
p.  63-4. 

Failure  to  Include  stricken  matter  in  bill  of  exceptions  fatal. 
(Ency.  Pldg.  &  Practice,  vol.  21,  p.  305;  St.  Louis,  &c.  v.  Valirlns, 
56  Ind.,  511;  23  Ky.  Law  Rep.,  11;  23  Ky.  Rep.,  1291;  19  Ky.  Law 
Rep.,  155,  1800.) 

Opinion  bt  Judge  O'Eear — ^Reversing. 

Appellees  were  druggists  at  Springfield.  One  of 
their  firm  (appellee  Mudd)  was  not  a  registered 
pharmacist,  nor  did  he  know  anything  about  the  mix- 
ing of  drugs,  or  technically  of  their  nature  and  quali- 
ties. Mrs.  Sutton,  through  her  son,  bought  of  appel- 
lees— so  the  petition  charges — a  bottle  of  morphine 
for  medicinal  purposes.    But  instead  of  delivering 
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morphine,  it  is  claimed  appellee  Mudd  wrapped  up 
and  handed  young  Sutton  a  bottle  of  strychnine. 
Some  days  later  Mrs.  Sutton,  who  was  ill,  and  had 
been  taking  morphine  under  the  prescription  of  a 
physician,  called  on  her  daughter,  who  was  acting  as 
her  nurse,  to  give  her  a  dose  of  the  njorphine.  With- 
out unwrapping  the  bottle,  as  is  claimed,  the  young 
woman  removed  the  stopper  and  administered  what 
she  supposed  was  morphine ;  giving  of  the  powder  an 
equivalent  of  the  ordinary  dose  that  had  been  pre- 
scribed. In  the  course  of  an  hour  Mrs.  Sutton  was 
dead,  having  in  the  meantime  suffered  horrible  agony 
from  the  effect  of  strychnine  poisoning.  It  was  not 
discovered  till  after  her  burial  that  she  had  been  given 
the  wrong  drug.  This  suit,  brought  by  her  adminis- 
trator against  the  druggists,  charges  that  they  care- 
lessly and  through  gross  negligence  sold  and  furnished 
to  decedent  the  wrong  drug — the  strychnine — ^without 
taking  any  of  the  precautions  required  of  them  by  the 
statutes,  in  consequence  of  which  the  strychnine  came 
to  be  administered  to  her,  causing  her  great  physical 
pain  and  suffering  and  destroying  her  life. 

The  circuit  court  struck  out  of  the  petition  certain 
matter  alleged,  of  which  appellant  complains.  After 
alleging  the  facts  set  out  above,  and  stating  that  ap- 
pellees delivered  to  intestate's  son  a  package  contain- 
ing one-eighth  of  an  ounce — an  unusual  quantity — of 
strychnine,  the  petition  continued:  *  •  *  <* Wrap- 
ped in  a  paper  without  any  mark  or  label  on  the  out- 
side of  said  package  designating  the  name  of  the 
poison  contained  therein,  or  the  name  of  any  antidote 
for  such  poison ;  that  at  the  time  said  strychnine  was 
so  sold  and  delivered  by  defendant,  Herman  Mudd, 
he  was  not  a  registered  pharmacist,  nor  did  he  have  a 
certificate  of  registration  from  the  Kentucky  State 
Board  of  Pharmacists  authorizing  him  to  sell  or  die-' 
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pense  drugs,  medicines  or  poisons,  as  authorized  by 
law,  nor  was  he  at  the  time  legally  authorized  to  sell 
or  dispense  drugs,  medicines  or  poisons.  Plaintiff 
says  that  at  said  time  defendant  Mudd  did  not  make 
any  inquiry  as  to  the  purpose  for  which  said  strych- 
nine was  to  be  used,  nor  did  he  satisfy  himself  that 
such  poison  was  to  be  used  for  legitimate  purposeSv'* 
The  averment  just  quoted  was  stricken  out  of  the 
petition  on  motion  of  defendants,  and  over  the  plain- 
tiff's objection.  The  basis  of  the  court's  ruling  was 
doubtless  that  the  rejected  matter  was  evidential, 
merely,  and  not  properly  pleadable.  It  was  supposed 
that  the  averment  of  negligence  covered  the  particu- 
lar failures  specifically  set  forth,  if,  indeed,  the  court 
deemed  them  as  relevant  at  all.  Whether  the  stricken 
matter  was  relevant  depends  on  whether  they  show  a 
cause  of  action,  taken  in  connection  with  the  other 
averments  of  the  petition.  Section  2630  Ky.  St.,  1903, 
is  as  follows:  **No  person  shall  sell  at  retail  any 
poisons,  except  as  herein  provided,  without  aflfixing 
to  the  bottle,  box,  vessel  or  package  containing  same, 
a  label  printed  or  plainly  written,  containing  the 
name  of  the  article,  the  word  'Poison,'  and  the  name 
and  place  of  business  of  the  seller,  with  the  common 
name  of  two  or  more  readily  accessible  antidotes,  nor 
shall  he  deliver  poison  to  any  person  without  satisfy- 
ing himself  that  such  poison  is  to  be  used  for  legitimate 
purposes.  A  poison  in  the  meaning  of  this  act  shall 
be  any  drug,  chemical  or  preparation,  which  accord- 
ing to  standard  works  on  medicine  or  materia  medica, 
is  liable  to  be  destructive  to  adult  human  life  in 
quantities  of  sixty  grains  or  less.  It  shall  be  the 
further  duty  of  any  one  selling  or  dispensing  poisons, 
which  are  known  to  be  destructive  to  adult  human  life 
in  quantities  of  five  grains  or  less,  before  delivering 
them,  to  enter  in  a  book  kept  for  that  purpose  the 
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name  of  the  seller,  the  name  and  residence  of  the 
buyer,  the  name  of  the  article,  the  quantity  sold  or 
disposed  of,  and  the  purposes  for  which  it  is  in- 
tended," etc.  Other  sections  (2631,  2632)  prohibit 
all  persons  not  registered  pharmacists  or  physicians 
from  selling  drugs  or  medicines,  except  proprietary 
or  patent  medicines,  and  nonpoi^onous  medicines, 
which  may  be  sold  by  country  stores  in  small  places  or 
rural  districts.  These  sections,  enacted  under  the  po- 
lice power  of  the  State,  were  designed  for  the  protec- 
tion of  the  public  health.  Their  breach  is  denounced 
as  a  crime  punishable  by  fine.  But  this  punishment 
may  be  administered  whether  any  damage  is  done  by 
the  act  or  not.  When,  however,  damage  results  from 
the  neglect,  the  fact  that  it  may  also  be  punished  as 
an  offense  against  the  criminal  law  will  not  prevent 
one  specially  damaged  by  it  from  recovering  for  it. 
Indeed,  such  right  of  recovery  is  specifically  granted 
by  statute.  (Section  466,  Ky.  St.,  1903.)  Before  the 
statute  above  quoted  an  action  would  lie  against  a 
druggist  who  negligently  furnished  a  customer  a 
poisonous  drug,  instead  of  some  other  and  different 
one  which  had  been  bought  of  him,  not  calling  the 
customer's  attention  to  the  substitution,  where 
damage  resulted  from  the  act.  By  the  statutes  regu- 
lating the  practice  of  pharmacy  a  comprehensive 
system  has  been  devised  to  guard  the  public  against 
incompetent,  inexpert  handlers  of  subtle,  dangerous 
drugs,  designed  and  sold  to  be  administered  to  people. 
Great  care  has  been  observed  in  prescribing  rules 
which,  in  their  application,  are  believed  to  minimize 
the  dangers  incident  to  this  business.  As  the  legisla- 
tion was  to  enchance  the  public's  protection,  the  duties 
imposed  on  the  druggists  were  intended  as  statutory 
tests  of  care,  in  so  far  as  the  statutes  went.  Their 
nonobservance  is  per  se  neglect  of  duty,  as  well  as 
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neglect  of  care.  When  special  damage  flows  from  it, 
there  exists,  prima  facie,  a  case  of  actionable  negli- 
gence. Speaking  of  this  class  of  actions,  this  court, 
in  Henderson  v.  Clayton,  22  Ky.  Law  Rep.,  283,  57 
S.  W.J  1,  53  L.  R.  A.,  145,  Said:  **From  time  im- 
memorial, where  a  statutory  duty  for  the  protection  of 
individuals  has  been  violated,  an  action  at  common 
law  may  be  maintained."  In  Monteith  v.  Kokonio 
Wood  Enameling  Co.,  64  N.  E.,  610,  58  L.  B.  A.,  944, 
the  Supreme  Court  of  Indiana  approved  this  rule, 
deduced  from  English  cases,  and  followed  by  a 
considerable  number  of  American  cases  as  well: 
**  Where  a  statute  of  public  character  prescribes  in 
regard  to  a  class  of  persons  the  precautions  for  the 
health  or  safety  of  a  class  of  persons  having  to  do 
with  them,  the  neglect  of  such  a  statutory  precaution 
gives  a  right  of  action  to  any  person  within  the  scope 
of  the  intended  benefit  who  by  reason  of  the  neglect 
suffers  damages  of  the  kind  intended  to  be  provided 
against."  (Thompson  on  Negligence,  section  10,  p. 
12.)  It  was,  therefore,  a  material  and  appropriate 
averment,  in  the  setting  out  of  this  cause  of  action, 
for  the  plaintiff  to  have  charged  a  specific  breach  of 
the  statute  quoted  although  defendants  might  have 
been  otherwise  negligent  in  the  transaction,  so  as  to 
have  been  liable  to  the  plaintiffs  therefor.  The 
action  of  the  court  in  striking  out  was  erroneous. 

Another  averment  of  the  petition  stricken  out  on 
motion  of  the  defendants  was  the  statement  that  plain- 
tiff's  intestate  w^s  caused  to  suffer  intense  pains  and 
anguish,  as  a  consequence  of  having  had  the  strych- 
nine given  to  her.  This  action  of  the  court  was  pre- 
sumably upon  the  idea  that  causes  of  action  for  physi- 
cal suffering  and  for  death  could  not  be  joined.  But 
each  being  sufficiently  pleaded,  it  was  not  the  province 
of  the  def  ^dant  to  select  which  of  them  he  would  have 
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stricken  out.  The  proper  practice  was  by  motion  to 
require  the  plaintiif  to  elect.  The  court's  action  in 
the  ruling  was  erroneous,  and  under  the  facta  of  this 
case  was,  in  our  opinion,  prejudicial. 

The  instructions  to  the  jury,  while  submitting  un- 
objectionably  the  question  of  defendant's  negligence, 
aside  from  their  statutory  duties  omitted,  were  errone- 
ous in  not  also  submitting  the  latter  phase  of  the  case. 
The  jury  should  have  been  told  that  if  defendant 
Mudd,  who  was  not  a  licensed  pharmacist,  sold  to 
Allen  Sutton,  for  his  mother,  strychnine,  in  quantity 
of  five  grains  or  more,  without  inquiring  the  purpose 
for  which  it  was  intended,  and  without  entering  in  a 
book  kept  for  that  purpose  the  name  of  the  seller,  the 
name  and  residence  of  the  buyer,  the  name  of  the 
article,  the  quantity  sold,  and  the  purpose  for  which 
it  was  intended  and  without  affixing  to  the  bottle  a 
label  printed  or  plainly  written,  containing  the  name 
of  the  article,  the  word  ** poison,"  and  the  name  and 
place  of  business  of  the  seller,  with  the  common  name 
of  two  or  more  readily  accessible  antidotes,  and  that 
Nannie  Sutton  came  to  her  death  by  reason  of  such 
failure,  if  any  there  was,  the  law  is  for  the  plaintiff, 
and  the  jury  should  so  find.  The  measure  of  damages 
and  the  law  as  to  punitive  damages  were  correctly 
stated  to  the  jury. 

The  instructions  given  on  contributory  negligence 
are  marked  **2"  and  *'4,"  respectively,  and  are  as 
follows: 

*'(2.)  The  court  instructs  the  jury  that  it  was  the 
duty  of  the  decedent,  Nannie  Sutton,  and  of  her  agents 
and  servants  attendant  upon  her,  to  use  ordiuary  care 
to  discover  the  true  and  real  contents  of  the  bottle 
from  which  the  posion  is  claimed  to  have  been  ad- 
ministered ;  and  if  the  jury  believe  from  the  evidence 
the  said  Nannie  Sutton^  or  her  agents  or  servants  act- 
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ing  for  and  attendant  upon  her,  negligently  failed  to 
open  the  package  delivered  to  Allen  Sutton  for  the 
said  decedent,  or  negligently  failed  to  look  at  the  label 
thereof,  or  negligently  failed  to  discover  the  nature 
istered  to  the  said  decedent,  or  negligently  failed  to 
discover  the  nature  of  same,  then,  in  law,  the  deced- 
ent is  chargeable  with  contributory  negligence,  and 
in  that  event  the  law  is  for  the  defendants,  and  so  the 
jury  should  find. 

''(4.)  'Contributory  negligence,' as  used  in  these 
instructions,  means  such  negligence  upon  the  part  of 
decedent,  Nannie  Sutton,  or  her  agents  or  servants 
acting  for  her,  as  that,  but  for  same,  her  death  would 
not  have  occurred.'' 

If  Nannie  Sutton  was  herself  so  negligent  in  the 
matter,  but  for  which  the  injury  to  her  would  not  have 
occurred,  it  seems  clear  that  her  estate  ought  not  to  re- 
cover, under  the  familiar  rule  governing  contributory 
negligence  prevailing  in  this  State.  iBut  we  do  not 
understand,  though,  that  Mrs.  Sutton  had  no  right  of 
action  because  of  defendants'  negligence  if  somebody 
else's  negligence  than  her  own  concurred  in  produc- 
ing her  injury.  We  understand  the  law  to  be  just 
the  contrary.  If  Mrs.  Sutton's  nurse  or  servant  neg- 
ligently administereci  the  wrong  drug  or  poison,  in- 
flicting death,  the  servant  would  be  liable  to  the  de- 
cedent's estate  in  damages.  This,  however,  would 
not  excuse  the  druggist  who  had  also  been  negligent 
in  furnishing  the  drug,  whereby  the  wrong  drug  was 
provided.  Both  the  druggist  and  the  servant  might 
be  liable.  If  the  agent  neglects  his  duty  to  the  princi- 
pal, inflicting  an  injury  on  the  latter,  he  is  liable,  just 
as  the  negligent  master  is  who  inflicts  an  injury  on 
his  servant.  If  the  master  and  another  by  their  joint 
or  concurring  negligence  injure  the  servant,  both  tort 
feasors  are  liable  in  damages.  Upon  the  same  prin- 
vol.  120-8 

Digitized  by  VjOOQ IC 


34  KENTUCKY  EEPOBTS.       [Vol.  120. 

Cumberland  Telephone  and  Telegraph  Co.,  &c.  v.  Avritt,  &c. 

ciple,  if  the  servant's  negligence  concurs  with  a 
stranger's  in  injuring  the  master,  both  should  be 
liable.  There  is  no  merit  in  the  proposition  that  the 
stranger  is  not  liable  for  his  negligence  because  the 
injured  person's  servant  was  also  negligent,  and  aided 
thereby  in  inflicting  the  injury.  The  doctrine  of  re- 
spondeat superior  does  not  work  that  way.  It  makes 
the  master  liable  for  the  servant's  negligence  towards 
others,  but  does  not  excuse  the  servant  from  his  duty 
toward  the  master. 

It  is  not  true,  either,  as  stated  in  the  sixth  instruc- 
tion, that  the  druggist  and  the  customer  are  under  the 
same  degree  of  care  in  the  furnishing  and  taking  of 
the  drug.  The  fact  alone  that  one  is  prohibited  from 
acting  in  the  matter  at  all,  except  under  a  license,  and 
after  a  technical  training,  evinces  that  there  is  a 
difference,  and  a  necessary  one,  between  the  care  to 
be  observed  by  the  pharmacist  and  by  his  customer. 
The  latter 's  duty  is  to  exercise  ordinary  care  for  his 
owm  safety;  the  former's,  to  exercise  the  highest  de- 
gree of  care  for  the  safety  of  the  public  dealing  with 
him. 

The  judgment  must  be  reversed,  and  the  cause  re- 
manded for  a  new  trial  consistent  herewith. 

Petition  for  rehearing  by  appellee  overruled. 


Case  5— ACTION  BY  JAMES  T.  AVRITT,  &c.,  AGAINST  THE 
CUMBERLAND  TELEPHONE  &  TELEGRAPH  CO.,  &c..  FOR 
DAMAGES  TO  PLAINTIFFS  LAND  IN  BUILDING  A  TELE- 
PHONE LINE  ON  THE  PUBLIC  HIGHWAY  WHICH  HAD 
BEEN  GRANTED  BY  THE  PLAINTIFFS'  ANCESTOIJ.— 
March  1. 

'em  iwl  Cumberland  Telephone  and  Telegraph  Company,  &c 

T.  Avritt,  &C. 

r  ♦" 

Appeal  from  Marion  Circuit  Court. 
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Chas.  Patteson,  Circuit  Judge. 

Judgment  for  plaintiffs.  Defendants  appeal.  Re- 
versed. 

Land — Right  of  Way  to  Turnpike  Company — Erecting  Telephone 
Line  Thereon — Compensation  to  Original  Owner — Additional 
Servitude — Public  Purpose — Where  a  right  of  way  has  been 
granted  by  a  land  owner  for  the  building  of  a  turnpike  thereon, 
an  agreement  by  the  turnpike  company  to  allow  telephone 
poles  and  wires  to  be  erected  thereon,  being  for  a  public  pur- 
pose, is  not  an  additional  servitude  on  the  land,  for  which 
the  original  owner  can  maintain  an  injunotion  or  recover 
compensation  from  the  telephone  company. 

FAIRLEIGH,  STRAUS  &  FAIRLEIGH,  for  appellants. 

POINTS  AND  AUTHORITIES. 

1.  A  telephone  line  on  a  rural  public  highway  is  not  an  additional 
eervitude.  (Kentucky  Constitution,  section  199,  163;  Lexington  & 
Ohio  R.  R.  Co.  V.  App legate.  8  Dana,  289;  Louisville  Bagging  Mfg. 
Co.  V.  Central  Passenger  Railway  Co.,  95  Ky.,  50;  Georgetown  & 
Lexington  Traction  Co.  v.  Mulholland,  25  Ky.  Law  Rep.,  578; 
Eels  v.  American  Telephone  &  Telegraph  Co.,  143  N.  Y.,  133, 
25  L.  R.  A.,  640;  Carter  v.  Northwestern  Telephone  Exchange  Co., 
28  L.  R.  A.,  310;  Pierce  v.  prew,  136  Mass.,  75,  49  Am.  Rep.,  7; 
Boston  V.  Richardson,  13  Allen,  146;  People  v.  Eaton,  100  Mich., 
208;  Julia  Bldg.  Association  v.  Bell  Telephone  Co.,  88  Mo.,  258,  57 
Am.  Rep.,  398;  Magee  v.  Overshiner,  150  Ind.,  127,  40  L.  R.  A., 
370;  Herschfleld  v.  Rocky  Mountain  Bell  Telephone  Co.,  12  Mont., 
103;  Southern  Bell  Telephone  Co.  v.  Frances,  109  Ala.;  Klrby  v. 
Citizens  Telephone  Co.  (South  Dakota),  97  N.  W.,  3;  Irwin  v. 
Great  Southern  Telephone  Co..  37  Loulsana,  63;  East  Tennessee 
Telephone  Co.  v.  City  of  Russellvllle,  21  Ky.  Law  Rep.,  306;  Ward 
V.  Triple-State  Natural  Gas  &  Oil  Co.,  25  Ky.  Law  Rep.,  116;  Kin- 
cald  V.  Indianapolis  Natural  Gas  Co.,  124  Ind.,  577.) 

2.  An  abutting  landowner  can  not  resort  to  a  mandatory  injunc- 
tion to  require  the  removal  of  a  telephone  line  from  a  public 
highway;  and  especially  not  after  the  line  has  been  built  for  a 
period  of  eight  years,  and  has  been  continuously  used  without 
objection  by  such  landowner.  (Holloway  v.  Louisville,  etc.,  Ry. 
Co.,  92  Ky.,  245.) 

SAMUEL  AVRITT,  for  appellees. 
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POINTS  AND  AXTTHOKITIES. 

1.  The  Lebanon  &  Bradfordsville  Turnpike  Company  had  only 
an  easement  over  the  land  of  appellees  and  the  county  of  Marion 
as  its  successor  has  no  more:  (Cynthiana  T.  P.  Co.  v.  Hutcheson, 
22  Ky  Law  Rep.,  1236;  Kelly  &  Co.  v.  Donahoe  &  Co.,  2  Met, 
482-485;  Lexington,  Harrbdsburg  &  Perryville  Turnpike  Road  Co. 
V.  MicMurtry,  3  Ben  Mon.,  516;  West  Covington  v.  Freklng  8  Bush, 
126;  Angell  on  Highways,  301.) 

2.  Erection  of  telephone  poles  and  wires  is  an  additional  servi- 
tude: (Present  Constitution  of  Kentucky,  sees.  163-164;  East,  Tenn. 
Telephone  Co.  v.  City  of  Russellville,  21  Ky.  Rep.,  305;  Board  of 
Trade  Tel.  Co.  v.  Painter,  47  Am.  Rep.,  453,  107  111.,  507;  Broome 
V.  New  York  &  New  Jersey  Telephone  Co.,  42  N.  J.  Eq.,  141;  West- 
ern Union  Telegraph  Co.  v.  Williams,  86,  Va.,  696;  Stowers  v. 
Postal  Telepraph  Cable  Co.,  24  Am.  St.,  Rep.,  290;  Pacific  Postal 
Telegraph  Cable  Co.  v.  Irvine,  &c.,  49  Fed.  Rep.,  113;  Ward  v. 
Triple^State  Natural  Gas  &  Oil  Co.,  25  Ky.  Law  Rep.,  116;  Kincaid 
V.  Indianapolis  Natural  Gas  Co.,  124  Ind.,  577;  Georgetown  & 
Lexington  Traction  Co.  v.  Mulholland,  25  Ky.  Law  Rep.,  578; 
Louisville  Bagging  Manufacturing  Co.  v.  Central  Passenger  Ry. 
Co^  95  Ky.,  50;  Joyce  on  Electric  Law,  sees,  296-300-301-302-303- 
301^305-321;  Penn.  R.  Co.  v.  Montgomery  Pass.  Ry.  Co.,  167  Penn. 
St.,  62;  Elliott  on  Roads  and  Streets,  299;  Postal  Telepraph  Cable 
Co  V.  Eaton,  170  111.,  518,  Lawyers'  Report  Ann.,  722;  American 
Telegraph  &  Telephone  Co.  v.  Jones,  78  111.  App.,  372;  Chesapeake 
&  Potomac  Telegraph  Co.  v.  McKenzie,  74  Md.,  36,  3  Am.  Elec. 
Cases,  196;  Williams  v.  Erie  Telegraph  &  Telephone  Co.,  37  Minn., 
347;  Halsey  v.  Rapid  Transit  St.  Ry.  Co.,  47  N.  Y.  Eq.,  380,  3  Am. 
Elec.  Cases,  296;  People  v.  Metropolitan  Telephone  &  Telegraph 
Co.,  31  Hun,  N.  Y.,  604,.  11  Abb.  N.  C,  304,  64  How.,  66;  Eels  v. 
American  Telephone  &  Telegraph  Co.,  143  N.  Y.,  133,  L.  R.  A., 
Book  25,  p.  640.) 

3.  It  is  proper  to  resort  to  injunction  to  prevent  continuing  and 
repeated  trespasses;  (McCloskey  v.  Doherty,  &c.,  17  Ky.  Law  Rep., 
178;  Musselman  v.  Marquis,  1  Bush,  463;  Peak  v.  Hayden,  3  Bush, 
125;  Murphy  v.  Lincoln,  63  Vt.,  278;  High  on  Corporation,  702; 
Holloway,  &c.,  v.  Louisville,  &c..  Railway  Co.,  92  Ky  Rep.,  p.  247.) 

Opinion  by  Chief  Justice  Hobson. — ^Reversing. 

The  Lebanon  &  Bradfordsville  Turnpike  Company 
in  the  year  1855  bnilt  a  turnpike  road  from  Lebanon 
to  Bradfordsville.  For  the  distance  of  about  half  a 
mile  the  pike  was  constructed  through  the  farm  of 
John  Avritt.    From  the  time  the  road  was  built  it 
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was  used  as  a  toll  road  until  a  few  years  before  this 
suit  was  brought,  when  it  was  bought  by  Marion 
county,  and  became  a  free  public  highway.  Before 
the  sale  to  the  county,  however,  in  July,  1895,  the 
Lebanon,  Louisville  &  Lexington  Telephone  Company 
was  given  the  right  to  build  and  maintain  a  telephone 
line,  by  the  turnpike  company,  over  the  turnpike  right 
of  way  from  Lebanon  to  Bradfordsville.  Under  this 
grant  the  telephone  company,  in  the  summer  of  1895, 
built  a  telephone  line  from  Lebanon  to  Bradfordsville 
on  the  turnpike  right  of  way,  and  after  that  operated 
the  line  furnishing  telephone  service  between  those 
points.  The  Cumberland  Telephone  &  Telegraph  Com- 
pany succeeded  to  the  rights  of  the  Lebanon,  Louisville 
&  Lexington  Telephone  Company.  In  the  year  1894,  or 
the  year  before  the  teleplione  line  was  built,  John 
Averitt  died,  and  the  farm  descended  to  his  widow  and 
children.  Two  of  his  children  finally  purchased  the 
interest  of  the  others,  and  on  April  27,  1903,  filed  this 
suit,  alleging  that  the  telephone  company  had  entered 
upon  their  lands  against  their  consent,  and  built  and 
maintained  a  telephone  line  thereon  against  their 
wishes,  and  within  a  short  time  before  tlie  filing  of  the 
petition  against  their  protest  had  entered  upon  their 
lands  and  stretched  an  additional  wire,  and,  unless 
prevented  by  the  court,  would  enter  uDon  their  lands, 
set  additional  poles,  and  string  additional  wires. 
They  prayed  that  the  defendants  be  enjoined  from 
doing  these  things,  and  that  they  be  compelled  to  re- 
move the  old  line  erected  in  the  year  1895.  The  de- 
fendants pleaded  the  facts  above  stated,  alleging  that 
the  telephone  line  was  built  on  the  right  of  way  of 
the  turnpike  company,  w'hich  had  been  granted  it  by 
John  Avritt.  They  also  pleaded  that  the  plaintiffs 
were  residing  on  the  land,  and  knew  that  the  telephone 
line  was  being  builti  but  made  no  objection  to  the 
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building  of  the  line  in  1895,  and  that  a  considerable 
sum  of  money  had  been  spent  in  building  the  line  by 
the  defendants  on  the  idea  that  the  plaintiffs  ac- 
quiesced in  their  right  to  build  the  telephone  line.  On 
final  hearing  the  circuit  court  entered  a  judgment  in 
favor  of  the  plaintiffs  granting  them  an  injunction  as 
prayed  in  their  petition,  and  the  defendants  appeal. 

The  only  question  we  deem  it  necessary  to  consider 
on  the  appeal  is  whether  a  telephone  line  upon  a  pub^ 
lie  highway  is  an  additional  servitude,  which  gives 
the  original  owners  of  the  land,  or  those  claiming 
under  him,  a  cause  of  action.  In  Lexington  &  Ohio 
Railroad  Co.  v.  Applegate,  8  Dana,  289,  33  Am.  Dec. 
497,  it  was  held  by  this  court  that  a  steam  railroad  on 
a  public  highway  is  not  an  additional  servitude  for 
which  the  original  owner  of  the  land  may  bring  an 
action.  In  Louisville  Bagging  Manufacturing  Com- 
pany V.  Central  Passenger  Railway  Company,  95  Ky. 
50,  15  Ky.  Law  Rep.,  417,  23  S.  W.,  592,  44  Am.  St. 
Rep.  203,  it  was  decided  that  an  electric  street  railway 
on  the  streets  of  a  city  is  not  an  additional  servitude ; 
and  in  Georgetown  &  Lexington  Traction  Company 
V.  Mulholland,  76  S.  W.  148,  25  Ky.  Law  Rep.  578,  the 
same  rule  was  applied  to  electric  railroads  running  on 
country  highways.  See,  also,  Ashland  &  Catlettsburg 
Street  Railway  Company  v.  Faulkner,  45  S.  W.  235, 
51  S.  W.  806,  21  Ky.  Law  Rep.,  151,  43  L.  R.  A.  554. 
We  are  unable  to  distinguish  a. telephone  line  from  a 
steam  railway  or  an  electric  railway  on  the  public 
highway.  The  telephone  line  is  certainly  a  much  less 
serious  burden  than  either  of  these.  It  in  no  way 
interferes  with  the  use  of  the  property  as  a  public 
highway.  The  use  of  the  land  by  the  telephone  com- 
pany is  no  less  a  public  service  than  the  use  of  it  by  a 
railroad  company.  The  telephone  takes  the  place  of 
the  private  messenger.    The  transmission  of  messages 
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by^ telephone  is  a  business  of  a  public  character,  which 
is  conducted  under  public  control  in  the  same  manner 
as  the  carriage  of  persons  or  property.  The  ease- 
ment of  the  public  is  not  limited  to  the  particular 
methods  of  use  in  vogue  wten  the  easement  is  ac- 
quired, but  includes  improved  methods  which  the  pro- 
gress of  society  finds  necessary  for  business.  The 
public  easement  in  a  highway  is  not  confined  to  the 
transportation  of  persons  or  things  in  vehicles.  The 
streets  of  a  city  may  be  used  for  constructing  sewers 
and  laying  gas  or  water  mains  and  the  like  for  the 
public  use.  There  is  no  sound  distinction  between 
urban  and  rural  highways  as  to  the  purposes  for 
which  they  may  be  used.  Public  highways  are  de- 
signed as  avenues  of  communication,  and  a  telephone 
line  along  a  country  road  is  no  more  an  additional 
servitude  than  a  telephone  line  along  a  railroad  right 
of  way.  No  use  of  the  highway  can  be  made  which 
practically  subverts  its  use  by  the  public  in  the  ordi- 
nary way,  nor  may  it  be  used  for  any  purpose  not 
public.  The  wires  of  a  telephone  company  are  no 
less  immovable  than  the  rails  of  the  railroad,  and  they 
are  no  more  a  burden  to  the  adjoining  property  than 
the  rails.  The  great  weight  of  authority  is  to  the 
effect  that  a  telephone  line  on  a  public  highway  is  not 
an  additional  servitude  in  those  States  maintaining 
the  Kentucky  rule  that  a  railway  is  not  an  additional 
servitude.  Pierce  v.  Drew,  49  Am.  Rep.  7;  Julia 
Building  Association  v.  Bell  Telephone  Company,  57 
Am.  Rep.  398;  Magee  v.  Overshiner  (Ind.)  49  N.  E. 
951,  40  L.  R.  A.  370,  65  Am.  St.  Rep.  358;  Cater  v. 
Northwestern  Telephone  Exchange  Company  (Minn.) 
63  N.  W.  Ill,  28  L.  R.  A.  310,  51  Am.  St.  Rep.,  543; 
Hershfield  v.  Rocky  Mountain  Bell  Telephone  Com- 
pany, 12  Mont.  103,  29  Pac.  883;  Southern  Bell  Tele- 
phone  Co.  v.  Francis,  109  Ala;  224, 19  South.  1,  31  h. 
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R.  A.  193,  55  Am.  St.  Rep.,  930;  Kirby  v.  Citizens' 
Telephone  Co.  (S.  D.)  97  N.  W.  3;  Irwin  v.  Great 
Southern  Telephone  Company,  37  La.  Ann.,  63.  The 
case  of  Ward  v.  Triple  State  Natural  Gas  &  Oil  Co., 
74  S.  W.  709,  25  Ky.  Law  Rep.,  116,  is  not  in  conflict 
with  these  views.  The  highway  may  be  used  for 
public,  but  not  for  private,  purposes.  In  that  case,  so 
far  as  appears,  the  company  rendered  no  public 
service.  The  highway  can  not  be  used  for  a  pipe  line 
by  a  corporation  performing  no  public  service  and 
operating  the  pipe  line  only  for  its  private  purposes. 
Such  use  of  the  highway  is  not  within  the  purposes  of 
the  grant.  We  therefore  conclude  that  the  plaintiffs 
failed  to  make  out  a  cause  of  action,  and  that  their 
petition  should  have  been  dismissed. 

Judgment  reversed,  and  cause  remanded  for  a 
judgment  as  herein  indicated. 

Petition  for  rehearing  by  appellee  overruled. 


Case  6.— ACTION  BY  THE  SPRINGFIEU)  FIRE  &  MARINE 
INS.  CO.,  &c.  AGAINST  THE  GRAVES  COUNTY  WATER 
&  LIGHT  CO.  FOR  DAMAGES  FOR  FAILURE  TO  FURNISH 
WATER  UNDER  ITS  CONTRACT  TO  EXTINGUISH  FIRE.— 
March  1. 

Springfield  Fire  and  Marine  Insurance  Company,  &c 
T.  Graves  County  Water  and  Light  Company. 

Appeal  from  Graves  Circuit  Court 

R.  J.  BuGG,  Circuit  Judge. 

Judgment  for  defendant.    Plaintiff's  appeal.    Af- 
firmed. 

Water  Company— Contract  to  Supply  City — Unavoidable  Accident 
— Loss  by  Fire — Liability — Contracts — Rule  for  Construction. 

1,  Water  Company— Contract  to  Supply  City— Unavoidable  Acci- 
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dent — Loss  by  Fire — The  appellee,  Graves  county  Water  and 
Light  Co.,  contracted  with  the  city  cf  Mayfleld  to  furnish  an 
ample  supply  of  water  for  all  purposes.  It  being  known  by  all 
parties  that  the  water  had  to  be  obtained  from  deep  bored 
wells.  Appellee  sunk  three  wells,  two  of  which  were  ample 
to  supply  the  city  at  ordinary  times.  A  few  days  prior  to  the 
loss  sued  for,  without  the  fault  of  appellee,  the  "plunger"  at 
the  bottom  of  one  of  the  wells  got  fastened  and  would  not 
work,  and  after  diligent  efforts  to  remedy  it,  finally  had  to 
be  abondoned  and  a  new  well  bored.  During  the  time  of 
this  accident  (the  water  supply  having  diminished  by  reason 
of  a  long  drought)  a  fire  occurred,  destroying  property  for  the 
loss  of  which  this  action  was  brought  against  appellee.  Held 
— That  under  the  contract  an  instruction  to  the  jury,  that  "if 
they  believe  from  the  evidence  that  the  failure  of  the  de- 
fendant to  furnish  an  ample  supply  of  water  at  the  time  of  the 
burning  of  the  property  was  due  to  accidental  causes,  not  the 
result  of  defendant's  negligence,  and  which  it  could  not,  by  the 
use  of  ordinary  diligence,  have  forseen  and  prevented,  the  law 
is  for  the  defendant  and  the  Jury  should  so  find,"  was  proper. 
2.  Contracts — Rule  for  Construction — The  general  rule  for  con- 
struing a  contract  is  to  take  it  as  a  whole,  and,  if  possible, 
ascertain  the  true  meaning  and  intent  of  the  parties,  and 
where  there  is  any  ambiguity  in  a  contract  or  any  doubt 
concerning  its  meaning,  it  should  always  be  resolved  against 
the  party  preparing  it,  if  it  can  be  done  without  doing  violence 
to  the  parties  thereto. 

YT.  M.  SMITH,  W.  J.  WEBB  and  SAMUEL  H,  CROSSLAND  for 
appellants. 

POINTS  AND  AUTHORITIES  CITED. 

1.  Rights  of  citiEens  to  sue  on  contract  made  by  the  water  com- 
pany with  the  city.  ^Graves  County  Water  &  Light  Co.  v.  Ligon, 
Allen  &  Co.,  23  Ky.  Law  Rep.,  2149;  Paducah  Lumber  Co.  v. 
Paducah  Water  Supply  Co.,  89  Ky.,  340;  Patch  v.  City  of  Coving- 
ton, 17  B.  Monroe,  722;  Duncan  v.  Owensboro  Waterworks,  12  Ky. 
Law  Rep.,  335;  Duncan's  Ex'rs  v.  Owensboro  Waterworks,  12  Ky. 
Law  Rep.,  824;  Owensboro  Waterworks  v.  Duncan's  Administra- 
tor, 17  Ky.  Law  Rep.,  755;  Ostrander  on  Fire  Insurance,  2  Ed.,  pp. 
331-348;  Lampert  v.  Gas  Light  Co.,  4  Mo.  App.,  376;  Robt.  Hayes 
v,  Michigan  Central  R.  R.  Co.,  Ill  U.  S.,  228  (410);  R  R.  v. 
Terhune,'50  111.,  151;  Schmidt  v.  Milwaukee  &  S.  P.  R.  R.  Co., 
23  Wis.,  188;  Seimers  v.  Eisen  54  Col.,  418;  Galena  &  C.  U.  R.  R 
Co.  V.  Loomis,  13  111.,  548;  O.  &  M.  R.  R.  Co.  v.  McClellan,  25  111., 
120;  St.  L.,  V.  &  T.  H.  R.  R.  Co.,  v.  Dunn,  78  111.,  197;  Massoth  v. 
D.  ft  H.  Co..  64  N.  Y..  524;  B.  &  O.  R.  R.  Co.  r.  State.  29  Md„  252; 
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Pollock  V.  Eastern  R.  R.  Co.,  124  Mass.,  158;  Cooley  on  Torts, 
657;  Taylor  v.  Lake  Shore  B.  R.  Co.,  40  American  Reports,  457; 
New  Orleans,  N.  E.  R.  v.  Meridian  Waterworks  Co.,  72  Fed.  Rep., 
227;  Davis,  Moody  &  Co.  v.  Urley,  3  Ky.  Law  Rep.,  317;  Smith 
v.  Lewis,  3  B.  Mon.,  229;  Lucas  v.  Chamberlin,  8  B.  Monroe,  276; 
Allen  v.  Thomas,  3  Met,  198;  Story  on  Bailments,  sec.  103;  1 
Chitty  on  Pleadings,  p.  4;  Joyce  on  Electric  Law,  sec.  234;  City  of 
Freeport  v.  Isabella,  83  111.,  440;  25  American  Reports,  470; 
Thompson's  Commentaries  on  the  Law  of  Creditors,  vol.  5,  sec. 
6357;  Robertson  v.  Chamberlin,  90  American  Decisions,  713.) 

2.  The  right  of  insurer  to  subrogation.  (Joyce  on  Insurance,  voL 
4,  sec.  3572;  Chicago  &  St.  L.  &  N.  O.  R.  R.  Co.  v.  Pullman,  &c., 
139  U.  S.,  79;  Newcomb  v.  Cincinnati  Ins.  Co.,  10  American  Re- 
ports, 74G;  Richards  on  Insurance,  sec.  25,  pp.  31,  32,  33;  Con- 
necticut Fire  Ins.  Co.  v.  Erie  Railway  Co.,  29  American  Reports, 
171;  Mobile  Ins.  Co.  v.  Columbia  R.  R.  Co.,  44  American  State 
Reports,  725;  Wager  v.  Insurance  Co.,  150  U.  S.,  97;  Providence 
&  Washington  Ins.  Co.  v.  Sydney,  et  al,  27  Federal  Reporter,  119.) 

3.  Party  bound  to  comply  with  terms  of  contract  regardless  of 
accident,  &c.  (Harrimen  v.  Emrick,  76  U.  S.  629,  9  Wallace,  161- 
175;  Bohannans  v.  Lewis,  3  T.  B.  Monroe,  376;  Singleton  v.  Carroll 
and  others,  6  J.  J.  Mar.  527;  Helbum  &  Co.  v.  MofFord,  7  Bush, 
170.) 

4.  Where  no  time  is  fixed  for  performance  and  no  demand  made, 
can  not  be  pleaded  as  a  defense.  (Worley  v.  Mourning,  1  Bibb, 
254;  Adkins  v.  Ferrell's  Ex.,  19  Ky.  Law  Rep.,  1082.) 

5.  Where  the  contract  is  in  writing,  court  must  construe.  (Ex- 
celsior Coal  Mining  Co.  v.  Va.  Iron  &  Coal  Co.,  23  Ky.  Law  Rep., 
1834.) 

ROBBINS  &  THOMAS  for  appellee. 

POINTS  AND  AUTHORITIES  CITED. 

1.  Howsoever  much  there  may  have  been  a  deficiency  of  water, 
unless  an  able,  competent  and  well  equipped  fire  company  arrived 
upon  the  scene  in  time  to  have  extinguished  the  fire  the  appel- 
lant can  not  recover.  (Owensboro  Water  Co.  v.  Duncan,  17  Ky. 
Law   Rep.,    755.) 

2.  In  construing  contracts,  all  parts  thereof  must  be  looked  at, 
and  the  intention  of  the  parties  arrived  at  from  the  entire  contract, 
the  court  putting  itself  in  the  situation  of  the  parties  at  the  time 
the  contract  was  executed.  (Bishop  on  Contracts,  sees.  380,  382 
and  404;  Beach  on  Contracts,  sees.  702,  708,  711,  712  and  719; 
McOrath  v.  Orinstead,  9  Ky.  Law  Rep.,  373.) 
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ADDITIONAL  POINTS  AND  AUTHORITIES  FOR  APPETJiKFi. 

1.  The  plaintiff  in  this  case  can  not  be  subrogated  to  the  rights 
of  Ligon,  Allen  &  Co.,  and  the  demurrer  to  the  petition  should 
have  been  sustained.  (Federal  Cases,  case  No.  96;  59  Federal 
Reporter,  984;  93  Michigan,  139;  26  La.  Ann.,  447;  66  Federal 
Reporter,  446;  42  Missouri  Appeals,  118.) 

2.  Under  the  contract  in  this  case  the  absence  of  negligence 
on  the  part  of  the  waterworks  company  is  a  defense,  and  instrue- 
tions  B  and  C,  submitting  that  question,  were  proper.  (5  Littell, 
66;  4  J.  J.  Mar.,  217;  5  B.  Monroe,  497;  Century  Digest,  vol.  11, 
title  "Contracts."  sec.  730,  sub-sees,  b,  d,  h,  1,  r  and  ss;  sec.  735, 
Bub-secs.  a,  b,  c,  d,  f,  k  and  1;  sec.  736;  sec.  737,  sub-sec.  a;  Black 
on  Interpretation  of  Laws,  pp.  132,  166  and  169;  Bishop  on  Con- 
tracts, sees.  380,  382  and  404;  Beach  on  Contracts,  sees.  702,  708, 
711,  712  and  719;  9  Ky.  Law  Rep.,  373;  17  Ky.  Law  Rep.,  755.) 

Opinion  by  Judge  Nunn. — Affinriing. 

On  the  night  of  June  26, 1901,  a  fire  occurred  in  the 
city  of  Maysfield,  Ky.,  destroying  a  large  amount  of 
property,  of  the  value  of  about  $200,000.  About  $43,- 
000  worth  of  this  belonged  to  a  firm  of  tobacco  dealers 
known  as  Ligon,  Allen  &  Co.,  who  instituted  suit 
against  the  appellee  herein  for  damages  on  account 
of  its  failure  to  furnish  water,  under  its  contract, 
with  which  to  extinguish  the  fire.  The  appellee  in 
this  case  demurred  to  that  petition,  which  demurrer 
was  overruled.  It  filed  an  answer,  but  subsequently 
withdrew  it,  and  stood  by  its  demurrer.  The  court 
i^  that  case  instructed  the  jury  to  find  for  Ligon,  Allen 
&  Co.  the  amount  sued  for,  less  the  insurance  on  the 
property  and  salvage.  The  yerdict  of  the  jury  was 
for  $12,000,  and  from  that  judgment  the  water  com- 
pany appealed  to  this  court,  and  endeavored  to  have 
this  court  overrule  its  decision  in  the  case  of  Paducah 
Lumber  Co.  v.  Paducah  Water  Supply  Co.,  reported 
in  89  Ky.,  340,  11  Ky.  Law  Rep.,  738,  12  S.  W.,  554, 
13  S.  W.,  249,  7  L.  R.  A.,  77,  25  Am.  St.  Rep.,  536,  and 
other  opinions  following  it.  This  court  declined  to 
overrule  these  cases^  but  approved  them,  and  affirmed 
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the  judgment  of  the  lower  court.  (See  the  opinion 
in  Graves  County  Water  &  Light  Co.  v.  Ligon,  66  S. 
W.,  725,  23  Ky.  Law  Rep.,  2149.) 

The  appellant,  Springfield  Fire  &  Marine  Insurance 
Company,  having  previous  to  the  fire  insured  the  prop- 
erty of  Ligon,  Allen  &  Co.  for  the  sum  of  $5,000, 
paid  the  insurance  after  the  loss,  and  took  from  the 
assured  an  assignment  of  all  their  rights,  interests 
and  claims  they  had,  for  the  loss  of  this  property, 
against  all  persons,  and  especially  against  the  appel- 
lee. Graves  County  Water  &  Light  Company.  The 
appellant  insurance  company  together  with  Ligon, 
Allen  &  Co.,  who  joined  for  the  use  and  benefit  of  ap- 
pellant company,  instituted  this  action  against  the  ap- 
pellee to  recover  the  $5,000,  with  interest  from  the 
date  of  payment ;  alleging,  in  substance,  that  the  loss 
of  this  property  resulted  from  tlie  failure  of  appellee 
to  comply  with  its  contract  that  it  had  made  with  the 
city  of  Mayfield,  and  the  citizens  thereof,  to  furnish  at 
all  time  suflScient  water  to  extinguish  •  fires.  There 
appears  not  to  have  been  any  contract  other  than  the 
ordinance  passed  by  the  city,  which  was  accepted  by 
the  water  company,  and  constituted  the  contract. 
The  ordinance  was  filed  with  the  i)etition,  and  consists 
of  14  sections.  By  the  first  section  it  is  shown  that 
the  contract  was  for  the  supplying  of  water  and  elec- 
tric lights  to  the  city  and  its  inhabitants  both  for  pub- 
lic and  private  uses.  By  the  second  it  is  provided 
that  the  supply  shall  be  from  the  most  available  source 
where  good  water  can  be  obtained.  This  is  to  be  de- 
termined by  thlB  company.  It  was  also  provided 
therein  that  the  company  should  keep  a  suflSoiency  of 
engine  and  boiler  power,  so,  if  one  engine  or  pump 
should  get  out  of  fix,  that  there  should  be  another 
which  could  be  used  for  pumping  water.  By  the  third 
it  was  provided  that  all  mains  and  pipes  used  in  con- 
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struction  by  the  company  should  be  of  suitable  size 
to  furnish  an  abundant  supply  of  water  for  present 
and  future  requirements  for  the  city,  and  should  be 
laid  in  trenches,  with  not  less  than  30  inches'  cover. 
It  is  further  provided  by  that  section  that  the  com- 
pany should  give  a  public  test  of  the  power  and 
capacity  of  the  waterworks,  of  which  the  council 
should  have  notice,  and  at  the  test  they  should  throw 
from  separate  hydrants,  in  the  business  part  of  the 
city,  not  less  than  three  simultaneous  streams  of 
water,  through  50  feet  of  hose  and  a  one-inch  ring 
nozzle,  to  the  height  of  80  feet,  or  a  horizontal  distance 
corresponding  therewith.  By  the  fourth  it  is  pro- 
vided that  the  compnay  shall  not  unnecessarily  ob- 
struct the  streets,  sidewalks,  etc.,  in  constructing  or 
repairing  its  plant.  By  the  fifth  the  extension  of  the 
plant  is  provided  for  whenever  it  becomes  necessary. 
By  the  sixth  it  is  provided  how  the  water  company 
should  be  p'aid  for  the  water  furnished  during  the 
faithful  operation  of  the  plant.  By  the  seventh  it 
was  provided  that  the  water  from  the  fire  hydrants 
should  be  used  only  in  the  extinguishment  of  fires,  and 
should  furnish  effective  streams  without  the  aid  of 
portable  engines.  The  eighth  section  was  as  follows : 
*^The  said  Graves  County  Water  and  Light  Cv^mpany 
shall  keep  all  fire  hydrants  rented  of  it,  supplied  with 
water  and  shall  maintain  them  in  effective  working 
order,  except  during  the  time  of  repairing,  or  remov- 
ing any  hydrant  which  has  become  ineffective  by  ac- 
cident or  other  caiise  than  willful  negligence  on  the 
part  of  said  Company,  and  the  hydrants  shall  be  in 
oimTsre  of  such  person  as  the  city  council  ^Lall  ap- 
point to  that  pL.ce."  By  the  ninth  the  water  com- 
pany agreed  to  furnish  free  certain  drinking  fountains 
and  water  for  city  purposes.  By  the  tenth  there  was 
provided  the  minimum  dimensions  of  the  standpipe 
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and  mains,  and  also  that  an  arrangement  should  be 
made  whereby  the  water  could  be  pumped  into 
the  mains  direct  as  well  as  into  the  standpipe. 
By  the  eleventh  there  was  provided  for  com- 
munication between  the  pumphouse  and  the  city. 
By  the  twelfth  it  was  provided  that  the  city  should 
protect  the  company  in  its  property,  and  from  waste 
of  water  by  the  consumers.  By  the  thirteenth  it  was 
provided  as  to  how  the  city  might  purchase  the  plant 
at  the  expiration  of  the  contract.  By  the  fourteenth 
it  was  provided  when  the  plant  should  be  completed. 
It  was  agreed  that  the  city  should  organize,  equip  and 
maintain  a  competent  fire  company,  with  all  neces- 
sary appliances  for  extinguishing  fires.  It  was  al- 
leged in  the  petition  that  the  city  complied  with  all 
the  requirements  on  its  part,  and  that  the  loss  of  this 
property  was  occasioned  by  the  failure  of  the  appellee 
to  comply  with  its  contract  in  failing  to  funiish  the 
water  as  it  obligated  itself  to  do. 

The  appellee  answered  this  petition,  denying  all  the 
material  allegations,  and  alleged  that  at  the  time  of 
the  organization  of  the  appellee  water  company,  and 
the  entering  into  the  contract  stated,  it  was  known  by 
all  the  parties  that  the  water  supply  could  be  obtained 
only  by  means  of  deep-bored  wells,  there  being  no 
other  available  source  to  obtain  it,  that  it  sunk  three 
wells  for  this  purpose,  two  of  them  18  inches  in 
diameter,  and  the  other,  12;  that  two  of  them  were, 
under  ordinary  circumstances,  sufficient  to  supply  all 
the  water  ordinarily  used  by  the  city  and  private  per- 
sons ;  that  at  the  time  of  the  fire,  they  would  have  had 
an  ample  supply  of  water,  but  for  the  fact  that  a  few 
days  prior  to  the  fire  the  *^  plunger '*  at  the  bottom  of 
one  of  the  18-inch  wells  became  fastened,  and  would 
not  work,  and  rendered  this  well  useless;  that  this 
accident  was  unavoidable,  and  could  not  have  been 
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anticipated,  and  that  it  did  not  occur  by  reason  of  any 
negligence  of  any  character,  or  by  reason  of  any  want 
of  care  or  caution  on  the  part  of  appellee;  that  im- 
mediately after  the  accident  they  began  working  to 
repair  and  make  this  well  effective,  and  continued  this 
work  from  the  accident,  day  and  night,  and  were  work- 
ing on  it  at  the  time  of  the  fire,  and  eventually  had  to 
abandon  it  and  sink  another  well ;  that,  notwithstand- 
ing the  loss  of  the  use  of  this  well,  the  remaining  wells 
would  have  furnished  sufficient  water  for  all  purposes, 
had  it  not  been  for  the  existence  of  an  unusal  drought 
and  excessive  heat,  which  had  existed  for  several 
weeks  prior  to  the  fire,  and  had  not  the  citizens  of  the 
city  used  the  water  extravagantly  and  wasted  it, 
which  was  permitted  by  the  city,  contrary  to  its  con- 
tract with  the  appellee;  that,  but  for  the  unavoidable 
accident  stated,  it  would  have  had  its  hydrants  sup- 
plied with  water  and  maintained  them  in  effective 
working  order.  The  affirmative  matter  of  the  answer 
was  controverted. 

The  facts  admitted  and  proven  on  the  trial  are,  in 
substance,  as  follows:  This  fire  occurred  in  the 
tobacco  warehouse  district  of  the  city  near  the  hour 
of  midnight,  and  destroyed  the  buildings  on  about  10 
or  12  acres  of  ground.  The  weather  was  very  dry 
and  hot,  Vith  the  wind  blowing  a  gale  sufficiently 
strong  to  carry  parts  of  shingles  several  miles  into 
the  country.  The  proof  is  somewhat  conflicting  as 
«o  the  progress  of  the  fire  at  the  time  of  its  discovery, 
and  the  arrival  of  the  wagon  with  the  hose  at  the 
scene.  Appellant's  proof  was  to  the  effect  that  there 
was  only  one  building  on  fire  at  that  time,  and  that 
was  about  a  half  a  block  away  from  the  building  of 
Ligon,  Allen  &  Co.  Appellee's  proof  was  to  the  effect 
that  there  were  two  buildings  mostly  destroyed,  and  the 
:hird  was  igniting,  at  the  time  of  the  arrival  of  the  hose 
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waPTon  at  the  place,  and  that  there  was  but  one  build- 
ing between  the  building  of  Ligon,  Allen  &  Co.  and 
the  third  one  which  had  taken  fire ;  that  the  wind  was 
blowing  in  the  direction  of  Ligon,  Allen  &  Co.  's  build- 
ing from  the  fire.  The  proof  is  also  somewhat  con- 
flicting as  to  the  efficiency  and  equipment  of  the  fire 
company.  Appellee's  proof  conduces  to  show  that 
none  of  the  fire  company,  except  the  driver  of  the 
hose  wagon,  were  present  until  some  20  or  30  minutes 
after  the  wagon  arrived  at  the  fire;  that  tiie  captain 
of  the  company  was  not  there  at  all,  and  that  what- 
ever company  there  was,  was  made  up  of  inex- 
perienced volunteers;  that  there  was  only  one  hose 
there  when  they  began  to  fight  the  fire.  Appellant's 
proof  shows  that  at  the  beginning  there  was  one  other 
fireman  besides  the  driver,  and  that  the  volunteers  were 
efficient.  It  was  admitted  that  at  the  time  there  was  an 
insufficient  supply  of  water,  and  that  the  hydrants  were 
not  in  an  effective  working  condition  to  successfully 
fight  the  fire  at  the  beginning,  and  for  some  little  time 
thereafter.  There  was  much  proof  to  the  effect  that, 
even 'if  they  had  had  a  full  supply  of  water,  they 
would  have  been  unable  to  have  successfully  fought 
the  fire,  owing  to  the  stage  of  it  when  discovered,  and 
the  prevailing  conditions  of  the  wind  and  weather. 
There  was  much  testimony  to  the  contrary,  but  this 
question  was  submitted  to  the  jury,  and  it  found  in 
favor  of  the  appellee. 

The  appellee  proved  that  the  construction  and 
equipment  of  its  plant  in  every  way  filled  the  require- 
ments of  the  ordinance,  and  that  it  was  not  deficient 
in  any  particular;  that  its  engines  and  pumps  were 
of  the  latest  and  most  approved  patterns,  compara- 
tively new,  and  apparently  in  the  best  of  condition 
and  repair ;  that  a  few  days  before  the  fire  the  plung-er 
at  the  bottom  of  one  of  its  wells  became  fastened,  and 
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could  not  be  made  to  perform  its  work;  that  they 
worked  night  and  day  from  the  time  of  tiie  mishap, 
and  were  working  on  it  at  the  time  of  the  fire,  en- 
deavoring to  make  it  work,  but  could  not  do  so,  and 
finally  had  to  abandon  the  well  and  sink  a  new  one; 
that  this  accident  happened  without  any  notice  to  it, 
and  could  not  have  been  anticipated  or  foreseen,  and 
occurred  without  any  fault  whatever  on  its  part,  and 
by  reason  of  this  unavoidable  accident  it  failed  to 
have  its  mains  and  hydrants  supplied  with  the  usual 
quantity  of  water  and  in  good  working  condition.  It 
also  proved  that,  notwithstanding  this,  the  two  wells 
in  working  condition  were  sufficient,  under  ordinary 
circumstances,  to  have  supplied  the  usual  and  neces- 
sary amount  of  water,  but,  on  account  of  the  unusual 
drought,  and  waste  of  water  by  the  citizens,  it  was 
unable  at  the  moment  of  the  fire,  and  for  a  short  time 
thereafter,  to  supply  the  necessary  amount  of  water. 

The  court,  under  instructions,  submitted  these  ques- 
tions to  the  jury,  who  found  in  favor  of  appellee.  The 
court  overruled  appellant's  motion  for  a  new  trial, 
and  it  has  appealed. 

The  appellant  makes  serious  objection  to  the  follow- 
ing instruction:  ''The  court  further  instructs  the  jury 
that,  although  it  may  believe  from  the  evidence  that 
at  said  fire  there  was  on  hand,  in  time  to  have  extin- 
guished the  -fire,  such  fire  company  as  stated  in  in- 
struction No.  1,  and  that  it  was  sufficiently  equipped 
with  apparatus  for  fighting  fire  as  therein  stated,  and 
that  such  fire  company,  so  situated  and  equipped, 
could  and  would  have  prevented  the  loss  or  damage  to 
said  tobacco  as  therein  stated,  and  that  their  failure 
to  do  so  was  because  such  hydrant  or  hydrants  were 
not  supplied  with  water,  and  it  or  they  were  not  in 
effective  working  order,  yet,  if  the  failure  of  the 
hydrants  to  be  supplied  with  water,  or  to  be  in  effec- 
vol.  120-4 
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tive  working  order,  was  due  to  accidental  causes,  not 
the  result  of  defendant's  negligence,  and  which  it 
could  not,  by  the  use  of  ordinary  diligence,  have  fore- 
seen and  prevented,  then  the  law  is  for  the  defendant, 
and  the  jury  should  so  find ;  and  the  court  further  says 
to  the  jury  that  by  the  use  of  the  term  *  hydrant,'  in 
this  instruction,  is  meant  any  of  the  means  or  parts 
of  the  defendant's  waterworks  system  by  which  it 
supplies  the  public  fire  plugs  with  water."  The  ap- 
pellant contends  that  under  the  contract  the  appellee 
was  not  excused  from  furnishing  a  sufficient  supply 
of  water  by  reason  of  any  accident  of  any  character  to 
the  water  plant,  except  it  be  the  act  of  Gk)d  or  the 
public  enemy,  and  that  the  only  question  to  be  de- 
termined by  the  jury  was  whether  or  not,  had  there 
been  a  sufficient  supply  of  water,  the  fire  company  as 
organized  and  equipped  could  have  extinguished  and 
saved  the  property  under  all  the  circumstances  proven 
in  the  case.  Whether  or  not  appellant  is  right  in  this 
contention  depends  upon  the  proper  construction  of 
the  contract.  The  general  rule  for  construing  a  con- 
tract is' to  take  it  as  a  whole,  and,  if  possible,  ascertain 
the  true  meaning  and  intent  of  the  parties.  Another 
general  rule  is  that  where  there  is  any  ambiguity  in 
a  contract,  or  any  doubt  concerning  the  meaning  and 
intent  of  any  part  of  it,  it  should  always  be  resolved 
against  the  party  preparing  it,  if  it  can  be  done  with- 
out doing  violence  to  the  rights  of  the  parties  thereto. 
With  these  principles  in  view,  let  us  consider  the  con- 
tract before  us,  to-wit,  the  ordinance  of  the  city,  pre- 
pared by  its  council  for  the  benefit  of  the  city  and  the 
citizens  thereof,  and  accepted  by  the  appellee.  By 
section  8  it  is  provided  that  the  appellee  should  keep 
all  fire  hydrants  supplied*  with  water,  and  should  main- 
tain them  in  effective  working  order,  except  during 
the  time  of  repairing  or  removing  any  hydrant  which 
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had  become  ineffective  l?y  accident,  or  other  cause 
than  willful  negligence  on  the  part  of  appellee.    Is  it 
reasonable  to  presume  that  the  parties  to  this  con-, 
tract  intended  to  relieve  the  appellee  for  the  failure 
to  supply  water  when  an  unavoidable  accident  oc- 
curred to  the  small  thing  called  the  ^^lydrant,*'  and 
yet  to  hold  it  responsible  when  an  unavoidable  acci- 
dent happened  to  the  water  mains,  standpipe,  the  en- 
gine, pumps,  or  plunger,  or  other  material  part  of  the 
plant  which  supplied  the  hydrants?    Certainly  the 
parties,  in  entering  into  this  contract^  did  not  intend 
it  to  have  that  meaning  and  effect.    If  appellant's 
contention  be  correct — that  appellee  was  bound  at  all 
hazards  to  furnish  water,  the  act  of  God  or  the  public 
enemy  alone  excusing  it — then  why  specify  in  the  con- 
tract the  character  and  dimensions  of  the  standpipe, 
the  size  of  and  the  depth  to  which  the  water  mains 
were  to  be  laid  under  cover,  the  character  and  num- 
ber of  pumps,  engines,  the  public  test,  and  require- 
ments of  it,  and  especially  why  incorporate  the  lan- 
guage as  used  in  section  8,  and  the  other  things  speci- 
fied in  the  ordinance?    If  appellant's  contention  be 
correct,  all  these  things  were  useless  and  superfluous. 
In  such  case  the  only  contract  necessary  would  have 
been  for  the  appellee  to  have  bound  itself  to  furnish 
at  all  times  a  supply  of  water  suflScient  to  throw  three 
simultaneous  streams  through  a  1-inch  ring  ;nozzle  to 
a  height  of  80  feet  in  the  business  part  of  the  city, 
or  to  have  obligated  itself  to  furnish  a  supply  of  water 
sufficient  for  the  uses  of  the  city  and  the  citizens,  and 
an  ample  supply  to  put  out  fire.    We  are  of  the  opin- 
ion that  the  parties,  on  entering  into  this  contract^ 
did  not  mean  this,  but,  upon  the  contrary,  taking  the 
w'hole  contract,  they  meant  and  intended  that  the  ap- 
pellee should  furnish  an.^mple  supply  of  water  for  all 
purposes  and  at  all  times,  unless  prevented  by  an  ac- 
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cident  to  the  water  plant  which  by  ordinary  prudence 
could  not  have  been  anticipated  or  foreseen  and  pro- 
vided against.  Entertaining  these  views,  we  are  of 
the  opinion  that  the  instructions  given  by  the  lower 
court  were  proper,  or  at  least  not  prejudicial  to  the 
substantial  rights  of  the  appellant.  (See  Owensboro 
Water  Co.  v.  Duncan's  Adm'x,  etc.,  32  S.  W.,  478,  17 
Ky.  Law  Rep.,  755.) 

As  to  the  question  of  whether  or  not  the  appellant 
is  entitled  to  be  subrogated  to  the  rights  of  Ligon, 
Allen  &  Co.,  under  the  terms  of  the  contract,  as  pro- 
vided in  the  policy,  we  do  not  determine,  as  it  is  not 
necessary  to  the  disposition  of  the  case. 

Wherefore  the  judgment  of  the  lower  court  is  af- 
firmed. 


Case  7.— ACTION  BY  JAMES  D.  SHORTELL  AGAINST  MILES 

^m  m  P-   MATTINGLEY,   FOR   SERVICES,    &c.— March   2. 

Mattlngly  v.  ShortelL 

Appeal  from  Daviess  Circuit  Court. 

W.  T.  Owens,  Circuit  Judge. 

Judgment   for  plaintiff,   defendant   appeals.    Re- 
versed. 

Accounts— Pleading— Burden  of  Proof— Entry  by  Bookkeeper- 
Evidence  of  Character^Account  Stated — Proof^Variance — 
Hearsay  Evidence — Implied  Promise. 

1.  Accounts— Pleading — ^Burden  of  Proof— In  an  action  on  an  ac- 

count, part  of  which  is  denied  and  payment  of  the  balance 
pleaded,  the  burden  on  the  whole  case  is  on  the  defendant, 
who  is  entitled  to  the  closing  argument. 

2.  Entry  by  Bookkeeper— Evidence  of  Character — An  entry  on  the 

books  of  the  employer  by  his  bookkeeper  of  a  transaction 
between  them,  in  the  way  the  bookkeeper  understood  it,  and 
which  differs  from  the  understanding  of  the  employer,  is  an 
issue  of  a  Qivil  find  not  of  a  criminal  nature,  and  does  not 
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put  the  character  of  the  bookkeeper  in  issue  so  as  to  per- 
mit him,  in  a  controversy  over  the  transaction,  to  introduce 
evidence,  over  the  objection  of  the  employer,  of  his  gene;ral 
reputation  for  honesty. 

3.  Account  Stated — ^Proof— Variance — ^Where  an  account  is  stated 

between  a  debtor  and  creditor  and  a  balance  struck  and  agreed 
upon,  this  constitutes  the  cause  of  action,  and  must  be  proved, 
as  alleged,  and  if  not  so  proved,  there  will  be  a  variance  un- 
less the  pleadings  are  amended. 

4.  Hearsay  Evidence — Competency — An   entry  made  by  a  book- 

keeper upon  his  employer's  books,  of  statements  made  to  him 
by  another  concerning  the  transaction,  is  not  competent  evi- 
dence for  the  bookkeeper.  Such  statements  were  mere 
hearsay,  and  the  fact  that  the  bookkeeper  had  entered  them 
upon  his  employer's  books  added  noth^ig  to  their  competency. 

5.  Implied  Promise — Where  there  is  a  subsisting  claim  for  serv- 

ices rendered,  the  amount  of  which  is  definitely  ascertained  by 
stating  an  account,  the  law  implies  a  promise  to  pay,  which 
is  not  qualified  or  rendered  conditional  by  a  promise  on  the 
part  of  the  debtor  to  pay  "when  able;"  but  such  promise 
binds  him  to  pay  at  once,  and  proof  thereof  is  not  a  variance 
from  a  petition  alleging  an  unconditional  promise. 

J.  D.  ATCHISON  and  C.  D.  WALKER  for  appellant. 

POINTS  AND  AUTHORITIES  CITED. 

1.  The  burden  of  proof  in  the  whole  action  is  on  the  party  who 
would  be  defeated  upon  all  the  issues,  and  not  upon  one  issue  only, 
if  no  evidence  were  introduced,  and  the  party  having  the  burden 
is  entitled  to  the  concluding  argument,  a  denial  of  which  is  a 
reversible  error.  (Civil  Code,  sees.  526  and  317,  seb-sec.  6;  Ken- 
ton Ins.  Co.  V.  Osborne  (Ky.),  51  S.  W.  Rep.,  307;  5  Am.  &  Bug. 
Bnc.  Law,  2d  ed.,  24;  11  id.,  534;  Royal  Ins.  Co.  v.  Schering,  87 
Ky.,  416;  Crabtree  v.  Atchison,  93  Ky.,  341.) 

2.  E^vidence  bearing  upon  the  substantive  issues  is  alone  com- 
petent and  rielevant,  and  no  other  can  be  considered  in  reaching 
a  verdict.  (Murrell  v.  McAlister,  79  Ky.,  311;  Adams  v.  McAlis- 
ter,  2  Ky.  Law  Rep.,  323.) 

3.  The  pleader  must  state  the  material  facts  only.  (Civil  Code, 
sec.  90.)  The  test  of  whether  a  fact  is  material  is:  "If  denied, 
will  the  failure  to  prove  it  decide  the  case  in  whole  or  in  part?" 
(Cline  V.  Cline,  3  Oregon,  356;  4  Bnc.  PI.  &  Pr.,  558,  note.) 

4.  An  account  stated  is  an  agreement  between  persons,  who 
have  had  previous  transactions  of  a  monetary  character,  determin- 
ing, upon  examination,  the  balance  due  by  reason  thereof,  and 
a  promise,  express  or  implied,  to  pay  such  balance.  (1  Am.  and 
Bn«,  Bnc.  Uw,  2d  ©d.,  487,)  .  ...  
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An  account  stated  is  in  the  nature  of  a  new  promise  or  un- 
dertaking; creates  a  new  and  independent  cause  of  action,  on 
which  a  recovery  may  be  had  although  it  could  not  be  had  on  the 
original  debt;  and,  in  an  action  on  an  account  stated,  no  inquiry  can 
be  had  as  to  the  items  that  go  to  make  it  up,  and  no  recovery 
can  be  hau  on  the  original  account.  (1  Am.  &  Eng.  Enc.  Law,  2d 
ed.,  456;  Christofferson  v.  Howe  [Minn.],  58  N.  W.  Rep.,  831; 
Heindenheimer  v.  Baumgarten  [Texas],  29  S.  W.  Rep.,  208;  McCor- 
mick  V.  Interstate  Consol.  Rapid-Transit  Ry.  Co.  [Mo.],  55  S.  W. 
Rep.,  252;  Vanbebber  v.  Plunkett  [Oregon],  27  L.  R.  A..  826.) 

The  terms  "stated"  and  "settled"  are  interchangeable.  (27  L. 
R.  A.,  812,  notes.) 

Balances  made  in  the  debtor's  books,  and  assented  to,  may  con- 
stitute an  account  stated.  (Mathewson  v.  Eureka  Powder  Works, 
44  N.  H.;  289.) 

5.  The  trial  court  hid  a  discretion  to  permit  appellee,  after 
he  had  closed  his  testimony,  and  a  motion  had  been  made  to  in- 
struct the  Jury  to  find  for  appellant  on  the  issue  as  to  the  ac- 
count stated,  to  be  reintroduced  as  a  witness  on  that  issue. 
(Ballowe  v.  Hillman,  [Ky.],  37  S.  W.  Rep.,  950;  Larman  v.  Huey, 
13  B.  Mon.,  439;  Froman  v.  Commonwealth  [Ky.],  42  S.  W.  Rep., 
728.)  But  upon  his  failure,  when  reintroduced,  to  show  an  ac- 
count stated,  the  motion  should  have  been  sustained.  (Vanbebber 
V.  Plunkett  [Or.],  27  L.  R.  A.,  816-9.) 

To  constitute  an  account  stated,  tne  claim  must  be  distinct, 
and  the  promise  to  pay  direct  and  unconditional.  (1  Cyc.  Law 
&  Pro.,  381-2  and  388;  1  Am.  &  Eng.  Enc.  Law,  2d  ed.,  446.) 

6.  Assumpsit  is  the  proier  form  in  which  to  declare  upon  an 
account  stated.     (2  PI.  &  Pr.,  1002  and  1024.) 

Where  the  promise  alleged  is  absolute  and  unconditional,  evi- 
dence of  a  conditional  promise  to  pay  does  not  sustain  it.  (Martin 
V.  Ferguson,  3  Ky.  Law  Rep.,  446.) 

7.  Some  cf  the  general  essentials  in  the  introduction  of  books  of 
accounts  as  evidence  are  that  the  entries  therein  must  be  made 
so  near  the  time  of  the  transaction  as  to  form  a  part  of  the  res 
gestae;  must  be  from  personal  knowledge  of  the  facts  by  the 
person  who  made  them;  must  be  unsusceptible  of  proof  by  other 
evidence;  must  be  properly  the  subject  of  a  book  account;  must 
not  relate  to  a  collateral  fact,  or  special  contract,  or  a  single 
detached  matter;  must  be  to  prove  an  afllrmative,  and  not  a 
negative;  must  be  charged  to  a  particular  account.  (Brannin  & 
Smith  V.  Foree's  Adm'r,  12  B.  Mpn.,  506  and  508-9;  9  Am.  &  Eng. 
Enc.  Law,  2d  ed.,  918  et  seq.;  Lawhom  v.  Carter,  11  Bush,  10; 
Baldridge  v.  Penland  [Texas],  S.  W.  Rep.,  566.) 

8.  In  civil  actions^  evidence  of  general  reputation  is  not  admissi- 
ble unless  the  proceeding  is  such  as  to  put  the  character  of  the 
party  directly  in  issue,  and  even  though  it  may  involve  the  impu- 
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tation  of  a  drime.  (Morris  v.  Hazelwood,  1  Bush,  208;  Evans  v. 
E^ran8,  93  Ky.,  510;  5  Am.  &  Eng.  Ekic.  Law,  2d  ed.,  865-6;  18  id., 
1083;  Litser  v.  Elmore,  100  Ky.,  56;  5  Am.  &  Eng.  Enc.  Law,  2d 
ed.,  863;  Dudley  v.  McCluer,  65  Mo.,  241,  27  Am.  Rep.,  273;  CJon- 
tinental  Ins.  Co.  v.  Jachnichen,  110  Ind.,  59,  59  Am.  Rep.,  198; 
Flower  v.  Aetna  F.  Ins.  Co.,  6  Cow.  [N.  Y.],  673.) 

Where  evidence  of  character  is  admissible,  it  must  have  refer- 
ence to  the  trait  involved  only.  (5  Am.  &  Eng.  Enc.  Law,  2d  ed., 
855-6;  Com.  v.  Hosklns,  [Ky.],  35  S.  W.  Rep.,  284.) 

9*.  A  delivery  of  a  note,  indorsed  in  blank,  vests  the  assignee 
"with  the  right  to  receive  the  money  thereon,  to  negotiate,  and 
fill  up  the  assignment  in  general  terms,"  and  is  an  absolute,  un- 
conditional assignment.  (Caruth  v.  Thompson,  16  B.  M.,  572; 
Hunt  V.  Armstrong's  Adm'r,  5  B.  M.,  400;  Cope  v.  Daniel,  9  Dana, 
417;  Owings  v.  Grimes,  5  Litt,  333.) 

Such  assignment  "is  a  separate  contract"  (Owings  v.  Grimes, 
supra),  proves  itself,  and  is  not  the  subject-matter  of  book  ac- 
counts, and  can  not  be  proved  thereby.  (1  Cyc.  Law  &  Pro.,  474; 
Lyman  v.  Bechtel,  55  Iowa,  437,  S.  C.  7  N.  W.  Rep.,  673.) 

After  the  assignment,  the  assignor  loses  all  right  of  control 
over  the  chose,  and  the  assignee  is  the  owner,  whether  the  as- 
signment be  absolute  or  conditional,  or  whether  valid  or  voidable. 
(4  Cyc.  Law  &  Pro.,  85.)  And  to  fasten  liability  upon  the  assignor, 
he  must  use  due  diligence  in  commencing  and  prosecuting  suit 
against  the  obligor,  and  in  obtaining  an  execution  returned,  "no 
property  found." 

10.  If  the  note  was  to  be  a  payment  on  the  account  due  appellee 
"when  paid,"  it  being  secured  by  a  policy  of  insurance  on  the  life 
of  the  obligor,  it  was  collectible,  by  process  of  law,  at  any  time 
at  the  election  of  appellee,  and  was  distinctly  payable  to  him,  at 
the  death  of  the  obligor,  out  of  the  proceeds  of  the  policy,  and, 
in  no  event,  can  appellant  be  held  liable  on  the  account  until 
the  death  of  the  obligor.     ' 

11.  The  motion  to  transfer  the  action  to  the  equity  docket  should 
have  been  sustained.  (Civil  Code,  sec.  10,  sub-sec.  4;  O'Connor 
v.  Henderson  Bridge  Co.,  95  Ky.,  641.) 

GEORGE  W.  JOLLY  for  appellee. 

AUTHORITIES   CITED. 

Story's  Equity  Juris.,  sees.  526,  527,  528;  Armstrong  v.  Flora,  3 
Mon.,  46;  4  Cyc,  65;  7  Cyc,  279;  Mans,  Aull  &  Co.  v.  Jones,  3  Ky. 
Law  Rep.,  324;  Civil  Code,  sec.  526;  Greenleaf  on  Evidence,  559, 
560  and  561;  Seeley  v.  Hot  son,  11  Ky.  Law  Rep.,  403;  Com'th  v. 
Tate,  89  Ky.,  607;  Greenleaf  on  Evidence,  sees,  54,  55;  Wharton 
on  Bvldence,  aecB.  568,  671. 
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Opinion  by  Judge  Bakker — Eeversing. 

This  is  an  action  by  James  D.  Shortell  to  recover 
of  Miles  P.  Mattingly  a  balance  alleged  to  be  due  him 
for  services  rendered  as  bookkeeper  and  general  man- 
ager of  his  business  as  a  distiller  in  Owensboro,  Ky., 
for  a  period  of  time  running  from  1882  to  1901.  This 
balance  is  made  up  of  three  items :  First,  an  account 
stated  June  30,  1896,  showing  a  balance  due  of  $1,- 
415.40;  second,  a  balance  due  for  services  rendered 
from  June  30,  1896,  to  December  31,  1900,  at  $100  per 
month;  and  third,  a  balance  due  from  December  31, 
1900,  to  December  20,  1901,  at  $75  per  month.  The 
answer  placed  in  issue  the  account  stated  as  of  June 
30,  1896,  denied  the  rendition  of  the  services  from 
December  31,  1900,  to  Decenrber  20,  1901,  and  as  to 
the  second  item  of  the  claim  pleaded  payment  and 
counterclaim.  A  trial  resulted  in  a  verdict  in  favor 
of  appellee  for  the  amount  claimed  in  the  petition. 
From  the  judgment  entered  upon  this  verdict,  ap- 
pellant is  here  on  appeal. 

The  burden  of  proof  and  the  closing  argument  were 
awarded  appellee  over  the  objection  of  appellant. 
This,  we  think,  was  error.  Had  the  case  been  sub- 
mitted without  any  .  evidence,  judgment  must  have 
gone  for  appellee  for  a  part  of  the  amount  claimed  in 
the  petition.  Section  526  of  the  Civil  Code  of  Prac- 
tice provides:  *'The  burden  of  proof  in  the  whole 
action  lies  on  the  party  who  would  be  defeated  if  no 
evidence  were  given  on  either  side."  This  means  that 
the  burden  of  proof  is  on  the  party  against  whom  such 
a  judgment  would  be  rendered  as  carries  the  costs. 
Walling  V.  Eggers,  78  S.  W.,  428,  25  Ky.  Law  Rep., 
1564.  This  being  true,  it  was  error  to  deny  the  con- 
chiding  argument  to  appellant.  Royal  Insurance  Co. 
V.  Schwing,  87  Ky.  410, 10  Ky.  Law  Rep.,  380,  9  S.  W., 
242;  Fireman's  Insurance  Co.  v.  Schwing,  11  S.  W., 
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14,  10  Ky.  Law  Eep.,  883;  Crabtree  v.  Atchison,  93 
Ky.,  338, 14  Ky.  Law  Rep.,  313,  20  S.  W.,  260;  Lucas  v. 
Hunt,  91  Ky.,  279,  12  Ky.  Law  Rep.,  871,  15  S.  W., 
781. 

In  support  of  his  plea  of  payment,  appellant  under- 
took to  show  by  evidence  that  he  had  assigned  to  ap- 
pellee a  note  of  T.  M.  Hill  for  $1,500,  secured  by  an 
insurance  policy  on  the  life  of  Hill  for  the  amount  of 
the  note,  and  that  appellee  accepted  it  in  part  payment 
of  his  clainj  for  services.  This  was  denied  by  appel- 
lee, who  claimed  that  the  note  and  the  insurance  policy 
were  transferred  to  him  under  the  belief  that  Hill 
was  about  to  die,  and  that  Mattingly 's  creditors  (he 
having  become  financially  embarrassed)  would  attach 
the  amount  of  the  insurance  policy;  that  to  prevent 
this  the  assignment  of  the  note  and  the  transfer  of  the 
policy  were  made  for  the  accommodations  of  Mat- 
tingly, and  the  proceeds  were  to  be  credited  on 
Shorten 's  debt  for  services  when  paid ;  that  Hill  had 
recovered  his  health,  but  was  insolvent,  the  policy  had 
been  allowed  to  lapse,  and  the  note  was  entirely  worth- 
less. In  evidence  of  his  side  of  the  transaction. 
Shorten  had  entered  it  on  the  books  of  his  employer 
(he  being  the  bookkeeper)  as  he  understood  it,  and 
also  certain  statements  of  Hill  concerning  the  matter. 
This  entry,  and  especially  so  much  of  it  as  contained 
a  statement  that  the  note  was  to  be  credited  on  the 
account  for  services  **when  paid,"  Mattingly  claimed 
was  entered  without  his  knowledge  or  consent.  Con- 
ceiving that  this  charge  placed  his  character  in  issue, 
appellee  was  permitted  by  the  court,  over  the  objec- 
tion of  appellant,  to  introduce  various  witnesses  to 
testify  as  to  his  general  reputation  for  honesty.  The 
issije  between  the  parties  was  of  a  civil  and  not  of  a 
criminal  nature,  and  therefore  did  not  involve  the 
character  of  appellee  in  the  sense  that  would  authorize 
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the  introduction  of  evidence  of  general  reputation  to 
support  it.  The  question  was  whether  or  not  Mat- 
tingly  assigned  the  Hill  note  and  Shortell  accepted  it 
in  part  payment.  Shortell  entered  in  the  books  of 
his  employer  his  understanding  of  the  transaction,  but 
the  correctness  of  his  understanding  did  not  involve 
his  character.  In  the  case  of  Evans  v.  Evans,  93  Ky., 
510,  14  Ky.  Law  Rep.,  628,  20  S.  W.,  605,  it  was  said: 
*^In  civil  actions  evidence  of  general  reputation  is 
not  admissible,  unless  the  proceedings  be  such  as  to 
put  the  character  of  the  party  directly  in  issue. ' '  See, 
also,  Morris  v.  Hazelwood,  1  Bush,  210,  Continental 
Insurance  Co.  v.  Jachnichen  (Ind.  Sup.)  10  N.  E.,  636, 
59  Am.  Rep.,  198,  and  Dudley  v.  McCluer  (Mo.)  27 
Am.  Rep.,  273.  Under  the  influence  of  this  evidence, 
the  jury  might  well  believe  they  were  trying  Shortell 
for  a  crime,  and  hesitate  long  before  they  AVould  be 
willing  to  blast  his  good  name  on  an  adverse  verdict. 
This  was  manifestly  prejudicial  to  appellant. 

We  think  the  trial  court  also  erred  in  instructing 
as  to  the  account  stated,  permitting  the  jury  to  find 
for  the  plaintiff  on  this  issue  on  a  quantum  meruit, 
although  they  might  believe  that  the  account  was  not 
stated,  as  alleged,  on  June  30,  1896.  When  an  ac- 
count is  stated  between  a  debtor  and  a  creditor,  and 
a  balance  struck  and  agreed  upon,  this  constitutes  the 
cause  of  action,  and  must  be  proved  as  alleged,  and  if 
not  so  proved  there  will  be  a  variance,  unless  the 
pleadings  are  amended. 

The  court  erred  in  permitting  appellee  to  read  as 
evidence  his  entry  concerning  the  note,  containing 
statements  made  by  Hill  to  him  concerning  the  trans- 
action. These  statements  were  mere  hearsay,  and  the 
fact  that  appellee  had  entered  them  upon  his  em- 
ployer's books  added  nothing  to  their  competency. 

There  was  no  variance  between  appellee's  allega* 


Digitized  by 


Google 


Vol.  m.]      JAinTAftt  (TfittM,  ld05.  8d 

Belknap,  &c.  v.  Ck)mmonwealth,  to  use  of,  Ac. 

tion  concerning  the  stated  account,  in  which  he  alleged 
an  unconditional  promise  to  pay,  and  the  evidence 
adduced  upon  the  trial  that  appellant  promised  to  pay 
''when  able."  The  citation  of  authority  on  this  point 
by  appellant  were  all  cases  where  the  party  making 
the  conditional  promise  had  been  discharged  from  the 
debt  by  proceedings  in  bankruptcy.  This  discharge 
relieved  the  debtor  from  his  original  obligation,  and 
his  subsequent  promise  constituted  a  new  cause  of 
action,  and  necessarily  this  must  be  proved  as  alleged, 
and,  if  the  condition  be  alleged,  then  it  must  be  proved 
to  have  happened.  This  principle  has  no  application 
to  the  ease  at  bar.  Here  there  was  a  sjibsisting  claim 
for  services  rendered,  which  was  definitely  ascer- 
tained by  the  parties  by  stating  the  account,  and  the 
law  implied  a  promise  to  pay.  The  promise  to  pay 
when  able  meant  to  pay  at  once.  (Kincaid  v.  Higgins, 
1  Bibb,  396;  Cecil  v.  Welch,  2  Bush,  168,  92  Am.  Dec, 
481.) 

For  the  reasons  indicated,  the  judgment  is  reversed 
for  proceedings  consistent  with  this  opinion. 


Case  8.— PROCEEDING  BY  THE  COMMONWEALTH  OF  KEN- 
TUCKY  TO  THE  USE  OP  A.  J.  BIZOT  AS  REVENUE  AGENT 
AGAINST  W.  R.  BELKNAP.  &c.,  TO  COLLECT  TAXES  ON 
OMITTED  PROPERTY.— March  7. 

Belknap,  &c  v.  Commonwealth,  to  use  of,  &c 

Appeal  from  Jefferson   Circuit  Court   (Common 
Pleas,  2d  Division). 

Thos.  E.  Gordon,  Judge. 

Judgment  for  plaintiff.    Defendants  appeal.    Af- 
firmed. 
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Taxation — Omitted   Property — Proceeding  in  County  Court — Plea 
••Not  Guilty"— -Sufficiency. 

Taxation — Omitted  Property — Proceeding  in  County  Court — ^Plea 
"Not  Guilty" — Sufficiency — In  a  proceeding  by  auditor's  agent 
in  the  county  court,  in  which  he  filed  a  statement  alleging  in 
substance  that  defendant  had  failed  and  refused  to  list  for 
taxation  for  the  year  1900  notes,  bonds,  securities,  investments 
and  cash  owned  by  him  on  September  15,  1899,  which  were 
of  the  cash  value  of  |50,000,  at  the  price  they  would  bring  at 
a  fair  voluntary  sale,  on  which  summons  was  issued  and  served 
on  defendant,  who  appeared  and  enterefl  a  plea  that  he  was 
"not  guilty"  of  the  matters  and  things  set  forth  in  the  state- 
ment, which  plea,  on  the  motion  of  the  Commonwealth,  was 
stricken  out  and  defendant  declined  to  plead  further.  Held — 
That  there  was  nothing  of  a  criminal  nature  in  the  pioceeding, 
and  the  plea  of  "not  guilty"  was  properly  stricken  out,  and 
defendant  not  having  made  a  motion  that  the  statement  be 
made  more  specific,  and  failing  to  file  an  answer  controverting 
same,  the  county  court  properly  entered  a  Judgment  against 
defendant  for  the  taxes  on  the  |50,000,  and  20  per  cent  dam- 
ages thereon. 

HUMPHREY,  HINES  &  HUMPHREY,  for  aFpellants. 

POINTS  AND  AUTnORITIES. 

1.  Section  4241  provides  for  assessing  specific  property  known  to 
the  revenue  agent  and  not  for  an  inquisition: 

a.  Analysis  of  section. 

b.  This  has  been  the  uniform  practical  construction. 

c.  The  proposed  inquisitorial  procedure  necessitates  resort  to 
a  palpable  subterfuge. 

d.  The  summons  to  show  cause  is  no  mandate  for  an  inquisition. 

e.  Procedure  according  to  the  Civil  Code  is  not  required,  and  the 
procedure  is  purely  ministerial  and  not  judicial.  (Pennington  v. 
Woodfolk,  79  Ky.,  13;  Hoke  v.  Commonwealth,  79  Ky.,  567;  Baldwin 
V.  Shine,  84  Ky.,  502;  Baldwin  v.  Hewitt,  88  Ky.,  673.) 

f.  The  county  court  has  only  such  powers  of  assessor  as  are 
expressly  conferted. 

g.  What  is  proposed  necessarily  involves  an  effort  to  compel 
incrimination. 

h.  Decisions  of  this  court  examined.  (Commonwealth  v.  Singer 
Manufacturing  Co.,  14  Ky.  Law  Rep.,  732;  CJommonwealth  v.  Riley's 
Curators,  24  Ky.  Law  Rep.,  2005;  Commonwealth  v.  Collins,  24 
Ky.  Law  Rep.,  2042;  Commonwealth  v.  Zweigart's  Adm'r,  24  Ky. 
Law  Rep.,  2147;  Sebree  v.  Commonwealth,  25  Ky.  Law  Rep.,  121; 
Commonwealth  v.  Adams  ExpresB  Co.,  26  Ky.  Law  Rep.,  190.) 
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1.  Indiana  system  discussed.  Co-operative  Association,  etc.,  v. 
State,  156  Ind.,  463. 

J.  Express  legrislative  authority  would  be  necessary  for  the  pur- 
posed inquisitorial  proceeding.  (Turner  v.  Pewee  Valley,  100  Ky., 
288.) 

k.  Grave  questions  of  policy  involved,  which  the  Legislature 
would  have  to  meet  and  provide  for  if  It  undertook  to  authorize 
the  inquisitorial  procedure. 

1.  Proposed  inquisitorial  procedure  is  a  radical  departure  from 
the  uniform  practice  which  the  legislature  has  not  attempted  to 
change.  (Butler,  Sheriff,  v.  Watkins'  Executors,  16  Ky.  Law  Rep., 
302.) 

2.  Section  4241  is  itself  penal;  therefore,  defendants  can  not  be 
required  to  furnish  any  evidence  either  by  pleading  or  testifying. 
(Johnson  v.  Commonwealth,  7  Dana,  338;  Boyd  v.  United  States, 
116  U.  S.,  616-637;  Commonwealth  v.  Neat,  89  Ky.  241;  L.  &  N. 
V.  (>)mmonwealth,  112  Ky.,  635-644.) 

3.  Independent  of  the  meaning  or  character  of  tLe  statute,  the 
defendant  caould  not  be  compelled  to  file  a  pleading  which,  if  it 
discloses  any  omitted  property,  will  supply  evidence  tending  to 
sustain  a  criminal  proseoution.  (Wyles  v.  Berry,  25  Ky.  Law  Rep., 
606;  Counselman  v.  Hitchcock,  142  U.  S.,  547;  Atterberry  v.  Knox, 
8  Dana,  282;  Brown  v.  Walker,  161  U.  S.,  591.) 

F.  M.  SACKETT  for  appellants. 

POINTS  AND  AUTHORITIES. 
Section  4241,  Kentucky  Statutes. 

1.  The  Commonwealth's  construction  of  the  statute.  (5th  Ed. 
Cooley  Constitutional  Limitations,  p.  220.) 

a.  Renders  the  act  unconstitutional.  (Section  171  Constitution 
of  Kentucky;  14th  Amendment  to  U.  S.  Constitution;  1  Cooley  on 
Taxation,  3d  Ed.,  p.  254;  Magoun  v.  111.  Trust  and  S.  B.  Co.,  170, 
U.  S.,  293;  Louisville  Tobacco  Wh'se.  Co.  v.  Commonwealth,  20 
Ky.  Law  Rep.,  1747-50;  Hays  v.  Commonwealth,  21  Ky.  Law  Rep., 
1418;  Crocket  v.  Village  of  Barre,  29  Atl.  R.,  147;  Hoke  v.  Com- 
monwealth, 79  Ky.,  574;  Cooley  on  Taxation,  2  Ed.,  p.  1359;  Cassldy 
V.  Young,  92  Ky.,  229;  20  Am.  and  Eng.  Ency.  of  Law,  p.  793; 
Commonwealth  v.  Newall,  Judge,  24  Ky.  Law  Rep.,  1197. 

b.  Delegates  to  agent  a  power  greater  than  legislature  possesses. 
(Pembina  Mining  Co.  v.  Penna.,  125  U.  S.,  188.) 

2.  The  true  interpretation  of  the  act  renders  it  constitutional. 

3.  The  act  gives  the  auditor's  agent  and  county  court  only 
ministerial  powers  and  thereby  insures  the  true  interpretation  of 
the  law.  (Baldwin  v.  Hewitt,  88  Ky.,  073;  Cassldy  v.  Young.  92" 
Ky.,  227;  Baldwin  v.  Shine,  84  Ky.,  502;  Lou.  Water  Co.  v.  Clark, 
94  Ky.,  886;   Commonwealth  v.  Newell,  24  Ky.  Law  Rep.,  1197; 
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Commonwealth  v.    Morehead,    24    Ky.  Law    Rep.,  1927;    Butler, 
Sheriff,  v.  Watkins'  Ex'rs,  16  Ky.  Law  Rep.,  302.) 

KOHN,  BAIRD  &  SPINDLE  and  DODD  &  DODD  for  appellants. 

We  are  not  to  be  understood  as  contending  that  an  action  by 
the  Commonwealth  simply  to  assess  a  citizen  and  collect  its 
taxes  is  penal,  or  that  in  such  an  action  it  may  not  mak»  him 
a  witness  in  its  behalf  and  against  himself,  nor  do  we  contend 
that  it  is  prohibited  by  the  Constitution  from  enforcing  its  tax 
laws  by  penalties;  but  we  do  contend  that  when  it  selects  the 
penal  method  of  enforcing  its  tax  laws  it  is  prohibited  by  the  Con- 
stitution from  the  aid  of  a  discovery  from  the  accused,  person  In 
its  courts.  Merely  to  sue  for  an  assessment  as  a  basis  for  the 
collection  of  its  taxes  is  to  appear  in  its  courts  as  an  ordinary 
litigant,  but  to  enforce  this  by  the  imposition  of  a  penalty,  and 
include  such  penalty  in  its  suit,  is  to  appear  as  a  sovereign,  and 
the  suit  is  inquisitorial  and  therefore  adherent  to  principles  of 
free  government. 

The  twenty  per  cent,  fee  to  the  Revenue  Agent  under  the 
present  law,  like  treble  taxes  under  the  law  in  the  Johnson 
case,  7  Dana,  is  intended  as  a  punishment  to  the  delinquent  for 
his  failure  to  list  all  his  property,  and  to  compel  him,  by  fear  of 
the  penalty,  to  omit  nothing  taxable.  Under  the  present  law,^ 
upon  every  dollar  of  omission  he  pays  a  penalty  of  twenty  per 
cent.;  in  the  Jonhson  case  he  paid  three  hundred  per  cent.  The 
difference  is  one  of  degree.  Both  laws  are  equally  penal;  the 
difference  is  only  in  the  extent  of  the  punishment. 

'  WM.  H.  HOLT  for  appellee. 

H.  M.  LANE  &  H.  M.  PECKENPAUGH  of  counsel. 


POINTS  AND  AUTHORITIES. 

This  is  a  civil  proceeding,  based  upon  a  remedial  statute;  there- 
fore the  plea  of  "not  guilty"  does  not  lie.  (Ky.  Stats.,  sees.  1138- 
4120-4241-4260;  Marion  County  v.  Wilson,  105  Ky.  Reps.,  302;  Com- 
of  Ky.,  by,  &c.  v.  Adams  Express  Co.,  26  Ky.  Law  Rep.,  190; 
Com,  V.  Nute,  24  Ky.  Law  Rep.,  2138;  Com.  of  Ky.,  by,  &c.,  v.  Singer 
Mig.  Co.,  14  Ky.  Law  Rep.,  732;  Sebree  v  Com.,  25  Ky.  Law  Rep., 
121;  Fleming  v.  Sinclair,  Auditor's  Agent,  22  Ky.  Law  Rep.,  499.) 

BENJAMIN  F.  WASHER  for  Commonwealth. 

N.  B.  HAYS,  Att'y  Gen'l.  ,  .■   : 

M.  J.  HOLT  of  counsel.  "* 

Let  us  present  a  brief  resume  of  the  case. 
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(1.)  The  act  proyldes  that  the  defendant  must  show  cause 
against  tax  proposed. 

(2.)  The  act  provides  that  the  proceeding  is  to  he  as  in  other 
civil  cases. 

(3.)  Criminal  offenses  and  penal  prosecutions  are  provided  by 
other  sections  than  4241.  _ _ 

(4.)  The  old  statute  provided  that  the  property  owner  should 
pay  ten  per  cent,  interest  per  annum  on  taxes  due  upon  omitted 
property,  and  the  State  pay  the  Revenue  Agent  twenty  per  cent, 
of  the  amount  collected.  The  present  law  requires  no  interest 
of  the  tax  payer,  but  provides  that  he  must  compensate  the 
revenue  agent  with  a  commission  of  twenty  per  cent. 

(5.)  The  proceeding  is  intended  to  search  the  conscience  of 
the  taxpayer. 

(6.)  In  the  event  no  answer  is  filed  by  the  defendants,  the  alle- 
gations of  the  statement  are  taken  as  confessed  as  in  civil  cases, 
and  not  considered  as  denied  as  where  an  accused  fails  to  plead. 

(7.)  The  proceeding  does  not  abate  with  the  death  of  the  de- 
fendant, but  continues  against  his  administrator.  It  may  be  filed 
originally  against  an  estate  and  the  penalty  collected. 

(8.)  Where  the  defendant  is  successful,  the  Commonwealth  may 
appeal  and  hold  him  under  reversal. 

(9.)  Laws  imposing  punishment  lor  offenses  against  the  public 
are  such  as  the  executive  of  the  State  has  power  to  pardon.  No 
Buch  feature  about  section  4241. 

(10.)  The  limitation  on  actions  under  the  statute  is  fixed  as 
provided  in  civil,  not  criminal,  cases. 

(11.)  The  proceedings  under  sections  4241  and  4260  contemplate 
only  the  assessment  of  property  omitted  by  the  assessor.  Nothing 
in  statute  or  statement  seeks  to  surcharge  or  falsify  a  sworn 
schedule. 

(12.)  The  county  court  does  nothing  more  than  exercise  the 
usual  and  ordinary  powers  of  an  assessor,  which  involves  the  right 
to  examine  the  taxpayer.  It  even  possesses,  under  section  4241, 
the  extraordinary  authority  of  the  State  Board  of  Valuation  and 
Assessment. 

(13.)  If  possible  preference  be  a  defiense,  then  no  assessor  can 
lawfully  act.  It  is  equally  destructive  of  all  correct  assessment 
to  deny  the  Commonwealth  the  right  to  question  a  schedule. 

(14.)  The  law,  the  reason  and  the  justice  of  the  case  dictate 
that  section  4241  should  be  liberally  construed  as  an  act  in  aid 
of  the  public  revenues,  and  not  strictly  interpreted  as  a  mere 
punishment  provision. 

(15.)  A  writ  of  prohibition  ought  not  to  be  invoked  in  this  court 
when  the  circuit  court  has  plenary  power  to  hear  and  determine 
the  question  submitted. 
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(16.)  The  writ  of  prohibition  is  not  proper  to  test  the  correct- 
ness of  a  ruling  by  a  subordinate  court;  it  can  not  be  employed 
as  a  substitute  for  an  appeal;  it  is  never  used  to  legislate  into  a 
statute  the  right  of  appeal  where  the  law-making  power  has 
granted  none. 

(17.)  Adequate  provisions  for  an  appeal  exist. 

(18.)  The  added  twenty  per  cent.  Aiay  be  considered  Interest, 
costs,  commission  or  liquidated  damages.  In  no  aspect  is  it  a 
fine,  or  its  purpose  punishment 

Opinion  by  Chief  Justice  Hobson. — ^Affirming. 

This  proceeding  was  instituted  by  A.  J.  Bizot,  as 
revenue  agent  of  Jefferson  county,  in  the  name  of  the 
Commonwealth,  against  W.  R.  Belknap,  under  sec- 
tion 4241,  Ky.  St.,  1903,  by  filing  a  statement  in  the 
Jefferson  county  court,  in  which  it  was  alleged,  in 
substance,  that  the  defendant  had  failed  and  refused 
to  list  for  taxation  for  the  year  1900  notes,  bonds, 
securities,  investments,  and  cash  owned  by  th^  de- 
fendant on  September  15,  1899,  which  were  then  of 
the  cash  value  of  $50,000,  estimated  at  the  price  they 
would  bring  at  a  fair,  voluntary  sale.  A  summons 
was  issued  on  the  statement,  which  was  served  on  the 
defendant.  He  appeared  in  the  action,  and  entered 
a  plea  that  he  was  not  guilty  of  the  matters  and  things 
set  forth  in  the  statement.  The  commonwealth  moved 
to  strike  out  the  plea  of  not  guilty,  as  insufficient.  The 
court  sustained  the  motion  and  struck  out  the  plea. 
The  defendant  declined  to  plead  further,  and  the 
court,  by  reason  of  his  failure  to  plead  further,  with- 
out hearing  any  evidence,  entered  a  judgment  against 
him  as  prayed  in  the  statement.  From  this  judgment 
he  appealed  to  the  Jeflferson  circuit  court,  which  sus- 
tained the  judgment  of  the  county  court,  and  from  the 
circuit  court  he  prosecutes  the  appeal  before  us. 

By  section  4120,  Ky.  St.,  1903,  it  is  provided  that 
should  "any  property  escape  assessment  by  the  as- 
sessor or  supervisors,  in  whole  or  in  part,  it  may  be 
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assessed  as  provided  in  section  4241."  Section  4241, 
Ky.  St,  1903,  is  as  follows:  ^^It  shall  be  the  duty  of 
the  sheriff  or  auditor's  agent  to  cause  to  be  listed  for 
taxation  all  property  omitted,  or  any  portion  of  prop- 
erty omitted  by  the  assessor,  board  of  valuation  and 
assessment  or  railroad  commission,  for  any  year  or 
years.  The  oflScer  proposing  to  have  such  property 
assessed  shall  file  in  the  clerk's  office  a  statement  con- 
taining a  description  and  value  of  the  property  pro- 
posed to  be  assessed,  and  the  value  of  corporate  fran- 
chise, if  any,  and  the  name  and  place  of  residence  of 
the  owner,  his  agent  or  attorney,  or  person  in  possess- 
ion of  the  property,  and  the  year  or  years  for  which 
the  property  is  proposed  to  be  assessed.  Within  five 
years  after  the  filing  of  such  statement,  the  clerk  of 
the  court  shall  issue  a  summons  against  the  owner  to 
show  cause  before  the  next  regular  term  of  the  county 
court,  which  does  not  commence  within  five  days  after 
service  of  such  summons,  why  such  property  or  cor- 
porate franchise,  if  any,  shall  not  be  assessed  at  the 
value  named  in  the  statement  filed.  The  summons  shall 
be  executed  by  the  sheriff  of  the  county  by  delivering 
a  copy  thereof  to  the  owner,  if  in  the  county,  if  not, 
then  to  his  agent,  attorney  or  person  in  possession  of 
the  property.  At  the  next  regular  term  of  the  county 
court  after  notice  has  been  served  five  days,  if  it  shall 
appear  to  the  court  that  the  property  is  liable  for 
taxation,  and  has  not  been  assessed,  the  court  shall 
enter  an  order  fixing  the  value  thereof  at  its  fair  cash 
value,  estimated  as  is  required  by  law;  if  not  liable, 
he  shall  make  an  order  to  that  effect.  From  so  much 
of  the  order  of  the  court  deciding  whether  or  not  the 
property  is  liable  to  assessment,  either  party  may  ap- 
peal, as  in  other  civil  cases,  except  that  no  appeal 
bond  shall  be  required  where  the  court  decides  that 
vol,  120-5 
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the  property  is  not  liable  to  assessment  or  iaxation^ 
If  the  court  shall  decide  that  the  property  is  liable  to 
assessment,  the  clerk  of  the  connty  court  shall  certify 
to  the  auditor  of  public  accounts  and  the  sheriff  a 
description  of  the  property  and  the  amount  of  the 
assessment  for  taxation,  together  with  the  amount  of 
penalty  and  cost  of  assessment.  All  persons  owning 
property  which  may  be  assessed  as  herein  provided 
shall,  in  addition  to  the  taxes,  pay  a  penalty  of  twenty 
per  centum  on  the  amount  of  the  taxes  due  and  cost 
of  assessment,  except  where  such  property  shall  have 
been  duly  listed  by  the  owner  thereof.  The  taxes  and 
penalties  shall  be  collected  and  accounted  for  as  other 
taxes  and  i)enalties  are  required  to  be  collected.  As 
compensation  for  his  services  in  causing  such  prop- 
erty to  be  assessed,  the  oflBcer  filing  his  statement  shall 
be  entitled  to  the  penalty,  which  shall  be  paid  to  him 
after  the  full  amount  of  taxes  shall  have  been  col- 
lected. The  county  clerk  shall  enter  all  such  assess- 
ments in  a  book  to  be  kept  for  that  purpose,  showing 
the  date  of  the  assessment,  the  name  of  the  person 
against  whom  the  assessment  is  made,  the  location  and 
quantity  of  the  property  assessed,  the  value  fixed 
thereon;  and  the  officer  collecting  the  tax  shall,  when 
the  same  is  paid,  notify  the  clerk  of  its  payment,  which 
payment  shall  be  noted  by  the  clerk  opposite  the  entry 
of  such  assessment.'^ 

It  will  be  observed  that  the  statute  provides  for  the 
listing  for  taxation  of  all  property  omitted,  or  any 
portion  of  property  omitted,  by  the  assessor,  board  of 
supervisors,  board  of  valuation  and  assessment,  or 
railroad  commission,  for  any  year  or  years.  The  of- 
ficer proposing  to  have  the  property  assessed  must 
file  in  the  clerk's  office  of  the  county  in  which  the 
property  is  liable  to  assessment  a  statement  contain- 
ing a  description  of  the  property  and  its  value,  the 
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name  and  place  of  residence  of  the  owner  or  person  in 
possession  of  the  property,  and  the  year  or  years  for 
which  the  property  is  proposed  to  be  assessed.  With- 
in five  days  (the  word  *' years"  in  the  statute  is  a 
clerical  error,  evidently,  for  ** days'')  after  the  filing 
of  the  statement,  the  clerk  of  the  court  shall  issue  a 
summons  against  the  owner  of  the  property  to  show 
cause  at  the  next  regular  term  of  the  county  court, 
which  does  not  commence  within  five  days  after  the 
service  of  the  summons,  why  the  property  should  not 
be  -assessed  at  the  value  named  in  the  statement.  At 
the  next  regular  term  of  the  court  after  notice  has 
been  served  five  days,  if  it  shall  appear  to  the  court 
that  the  property  is  liable  for  taxation  and  has  not 
been  assessed,  the  court  shall  enter  an  order  fixing 
its  value  as  provided  by  law,  or,  if  it  is  not  liable  to 
assessment,  he  shall  make  an  order  to  that  effect. 
From  so  much  of  the  order  of  the  court  as  decides 
whether  or  not  the  property  is  liable  to  assessment, 
either  party  may  appeal  as  in  other  civil  cases.  If 
the  court  shall  decide  that  the  property  is  liable  to 
assessment,  a  penalty  of  20  per  cent,  is  added  to  the 
taxes,  and  the  taxes  and  penalty  must  be  collected  and 
accounted  for  as  other  taxes.  For  compensation  for 
his  services  in  causing  the  property  to  be  assessed, 
the  officer  filing  the  statement  is  entitled  to  the  penalty 
of  20  per  cent.,  which  is  to  be  paid  to  him  after  the 
full  amount  of  the  taxes  is  collected.  There  can  be 
no  doubt  that  the  proceeding  provided  for  by  this  sec- 
tion is  a  civil  proceeding.  It  is  so  recognized  in  the 
statute,  by  the  provision  that  either  party  may  appeal 
as  in  other  civil  cases,  and  by  the  further  provision 
that  a  summons  shall  be  issued  against  the  owner  to 
show  cause  why  the  property  should  not  be  assessed 
at  the  value  named  in  the  statement. 
It  can  not  be  maintained  that  the  statute  is  uncon- 


Digitized  by 


Google 


68  KENTUCKY  EEPOBTS.       [Vol.  120. 

Belknap,  &c.  y.  Commonwealth,  to  use  of,  &c. 

stitutional.  From  the  foundation  of  the  Common- 
wealth, the  Legislature  has  imposed  upon  the  owners 
of  property  the  duty  of  reporting  it  for  taxation.  By 
the  statute  he  is  compelled  to  make  a  personal  dis- 
closure, under  oath,  to  the  assessor  or  the  hoard  of 
supervisors.  If  the  Legislature  may  compel  him  to 
do  so  to  the  assessor  or  the  board  of  supervisors,  it 
may,  in  the  exercise  of  its  power  of  taxation,  if  it  sees 
fit,  compel  him  to  do  so  before  other  oflScers.  In  Com- 
monwealth V.  Singer  Manufacturing  Company,  14  Ky. 
Law  Rep.,  732,  21  S.  W.,  354,  which  was  a  proceeding 
under  section  4241,  this  court  said:  '^The  information 
on  which  the  court  is  expected  to  act  under  this  law 
must  be,  from  the  nature  of  the  case,  somewhat 
general.  The  citation  is  rather  to  search  the  con- 
science of  one  who  is  presumably  evading  the  tax- 
gatherer.  It  is  the  duty  of  each  citizen  to  help  bear 
the  burden  of  taxation  in  common  with  his  fellow,  and 
equally  with  him;  and,  even  upon  slight  information 
that  he  is  violating  this  duty,  the  court  should  give 
an  opportunity  to  perform  it."  In  Marion  County  v. 
Wilson,  105  Ky.  302,  20  Ky.  Law  Rep.,1452,  49  S.  W., 
8,  799,  the  assessor  called  at  appellee's  house  to  take 
a  list,  and,  she  not  being  at  home,  returned  her  list 
the  same  as  the  year  before.  On  notice  to  her,  the 
board  of  supervisors  raised  her  list  $30,000.  She  ap- 
pealed from  this  decision  to  the  county  judge,  who 
held  that  the  burden  of  proof  was  on  her  to  show  that 
the  assessment  was  wrong.  She  declined  to  introduce 
any  proof,  and  her  appeal  was  dismissed.  The  judg- 
ment of  the  county  court  was  affirmed  by  this  court. 
Among  other  things,  the  court  said.  ''Our  whole  as- 
sessment system  rests  on  the  fact  that  it  lays  hold  of 
the  conscience  of  the  taxpayer.  He  is  required  to 
make  a  minute  list,  under  oath,  of  his  property ;  and, 
when  he  complains  of  the  action  of  the  assessor  or  the 
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board  of  supervisors,  the  same  appeal  to  his  con- 
science should  be  required.  Any  other  rule  would 
allow  great  abuses." 

It  is  said  that  section  4241  is  a  penal  statute,  be- 
cause 20  per  cent,  penalty  is  allowed,  and  that  any 
proceeding  under  it  is  a  crimmal  or  quasi  criminal 
prosecution.  The  history  of  the  act  will  throw  light 
upon  its  proper  construction.  The  original  act  of 
April  29,  1880,  allowed  the  agent  for  his  services  20 
per  cent,  of  all  sums  recovered  and  paid  into  the 
treasury  under  proceedings  similar  to  those  provided 
for  by  the  present  statute,  and  the  owner  of  the  omit- 
ted property  was  required  to  pay  interest  at  10  per 
cent,  per  annum  on  the  assessment  made  by  the  county 
court.  But  this  plan,  as  it  was  soon  found,  held  out 
an  inducement  to  taxpayers  to  take  the  chances,  and 
not  to  list  their  property,  as,  by  paying  as  soon  as 
the  assessment  was  made,  they  escaped  the  payment  of 
any  interest,  and  the  State  lost  20  per  cent,  of  her 
taxes.  So  in  the  revision  of  the  statutes  the  interest 
at  10  per  cent,  was  omitted,  and  the  20  per  cent,  al- 
lowed the  agent  was  required  to  be  paid  by  the  tax- 
payer. In  this  way  the  State  suffered  no  loss  by  the 
failure  of  the  owner  to  list  his  property,  and  the  opn 
portunity  was  taken  away  for  property  owners  to  be 
remiss  without  loss  to  themselves,  in  order  that  the 
revenue  agents  might  make  a  commission.  The 
statute  simply  provides  a  way  of  paying  the  revenue 
agent  for  his  services  at  the  expense  of  the  delinquent 
taxpayer.  Similar  statutes  are  common,  and  have 
never  been  considered  as  changing  the  character  of  the 
proceeding  in  which  such  allowances  are  mada  from  a 
civil  to  a  criminal  proceeding.  In  civil  cases  a  taxed 
attorney's  fee  is  allowed  the  successful  party,  and  in 
some  cases  the  unsuccessful  party  is  required  to  pay 
tbe  entire  attorney's  fee  of  the  plaintiff.    A  tenant  is 
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liable  for  treble  damages  in  cases  of  voluntary  waste. 
(Ky.  St.,  1903,  sec.  2328.)  A  landlord  may  recover 
double  rent  on  the  refusal  of  a  tenant  to  vacate  at 
the  expiration  of  his  lease.  If  property  is  distrained 
or  attached  without  good  cause,  the  owner  of  the  prop- 
erty may  recover  damages  for  the  seizure,  including 
reasonable  attorney's  fees.  (Ky.  St.,  1903,  sec  7.) 
The  case  of  Johnson  v.  Commonwealth,  7  Dana,  338, 
rests  upon  very  diflferent  principles.  In  that  case  the 
defendant  was  subject  to  a  fine  and  treble  tax.  There 
is  nothing  of  a  criminal  nature  in  the  case  before  us. 
No  execution  can  issue  upon  the  judgment  of  the 
county  court,  except  an  ordinary  fieri  facias  for  the 
costs.  The  taxes  assessed  by  the  court  go  into  the 
the  sheriff's  hands  for  collection,  and  are  collected 
by  him  just  as  other  taxes.  The  20  per  cent, 
added  to  them  stands  on  the  same  plane  as  the 
6  per  cent,  which  is  added  to  other  taxes  that  are  un- 
paid on  the  1st  of  December  of  each  year.  We  there- 
fore conclude  that  there  is  nothing  of  a  criminal 
nature  in  the  proceeding,  and  that  the  plea  of  not 
guilty  was. properly  stricken  out.  (Boyd  v.  Randolph, 
91  Ky.,  472, 13  Ky.  Law  Rep.,  53, 16  S.  W.,  133 ;  Fleming 
V.  Sinclair,  22  Ky.  Law  Rep.,  499,  58  S.  W.,  370;  City 
of  Lexington  v.  Woolfolk,  25  Ky.  Law  Rep.,  1819,  78 
S.  W.,  910;  Brady  v.  Daly,  175  U.  S.,  152,  20  Sup.  Ct, 
62,  44  L.  Ed.,  109 ;  Co-operative  Building  &  Loan  As- 
sociation V.  State,  156  Ind.,  466,  60  N.  E.,  146.) 

It  is  also  contended  that  the  statement  was  insuffi- 
cient, and  does  not  warrant  the  judgment.  In  Com- 
monwealth V.  Riley's  Curators,  24  Ky.  Law  Rep.,  2005, 
72  S.  W.,  809,  where  this  precise  question  was  made, 
we  said:  ''Appellees  contend  that  the  description  of 
the  property  in  the  information  filed  is  insufficient,  to- 
wit:  'Money,  notes,  bonds,  mortgages,  certificates  and 
Eiatioixal  bank  stock  of  the  value  of  $80,000.00,'  and 
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also  that  their  demurrer  was  properly  sustained. 
They  contend  that  the  information  should  have  stated 
how  much  of  the  $80,000  was  money,  how  much  was 
notes,  and  how  much  of  each.  Even  if  they  were  cor- 
rect in  this,  the  proper  way  to  have  reached  it  would 
have  been  by  motion  to  make  the  information  more 
specific,  and  not  by  demurrer.  By  their  demurrer 
they  admitted  that  they  had  in  their  possession,  as 
such  curators,  property  of  the  decedent,  Eiley,  which 
was  subject  to  taxation,  and  was  not  taxed  for  the  year 
1897,  of  the  value  of  $80,000.  They  were  in  a  better 
position  to  know  the  truth  or  incorrectness  of  this  al- 
legation, and  the  kind  and  characlfer  of  such  property 
and  the  amounts  of  each,  if  any,  than  the  appellant.*' 
Again,  in  Commonwealth  v.  Collins,  24  Ky.  Law  Eep., 
2042, 72  S.  W.,  819,  where  the  same  question  was  again 
made,  we  said:  ** Appellee's  counsel  contend  that  the 
description  of  the  property  in  the  information 
filed  is  insuflScient  to-wit:  *Cash,  mortgages,  notes, 
bonds,  accounts  and  choses  in  action,'  and  that 
their  demurrer  was  properly  sustained.  They 
contend  that  the  information  should  have  stated 
how  much  cash,  how  much  notes,  and  how 
much  of  each.  If  they  were  correct  in  this,  the 
proper  way  to  have  reached  the  error  would  have  been 
by  motion  to  make  the  information  more  specific,  and 
not  by  demurrer.  By  their  demurrer,  appellee  admit- 
ted that  she  was  the  owner  of  the  property  for  each  of 
the  years  of  the  value  stated,  and  that  it  was  subject 
to  taxation,  and  had  not  been  listed  for  taxation,  nor 
any  tax  paid  thereon.  She  was  in  a  better  position 
to  know  the  truth  or  falsity  of  this  allegation,  and  the 
kind  and  character  of  such  property,  and  the  amounts 
of  each,  if  any,  than  the  appellant.  Under  section 
4052,  Ky.  St.,  1903,  it  was  her  duty  to  list  with  the 
assessor  all  the  estate  of  every^  kind  tbat  she  had  or 
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owned  each  and  every  year  named  in  the  information.*' 
Then,  after  quoting  from  the  case  of  Commonwealth 
V.  Singer  Manufacturing  Company,  14  Ky.  Law  Sep., 
733,  21  S,  W.,  35,  the  court  continued:  ''It  is  impor- 
tant to  the  State,  and  to  each  and  every  taxpayer  in 
the  State,  that  each  and  every  owner  of  property  shall 
not  omit  the  listing  of  it  and  the  payment  of  taxes 
thereon.  Every  owner  of  property  is  presumed  to 
be  better  acquainted  with  the  value  and  the  descrip- 
tion of  his  property  than  any  other  person,  and  we 
can  not  understand  the  necessity  for  the  sheriff  or  the 
auditor's  agent,  in  proceeding  under  section  4241  of 
tiie  Kentucky  Statutes  of  1903 — ^and,  indeed,  it  would 
be  impossible  for  them — to  give  a  particular  descrip- 
tion or  the  exact  amount  of  cash,  notes,  bonds,  mort- 
gages, choses  in  action,  etc.,  that  the  owner  may  have 
in  his  possession,  or  may  have  had  in  his  possession 
in  the  years  passed.  And  this  court  is  of  the  opinion 
that,  when  the  Legislature  used  the  word  'descrip- 
tion' in  that  section,  that  such  a  construction  of  the 
word  was  not  contemplated.  We  concur  in  the  lan- 
guage of  the  court  by  Judge  Hazelrigg,  to-wit:  'The 
information  on  which  the  court  is  expected  to  act 
under  this  law  must  be,  from  the  nature  of  the  case, 
somewhat  general.'  "  These  cases  were  followed  in 
Commonwealth  v.  Williams'  Adm'x,  24  Ky.  Law  Bep., 
2054,72  S.  W.,  1132 ;  Same  v.  Joerger,  24  Ky.  Law  Rep. 
2055,  72  S.  W.,  1132;  Same  v.  Longnecker,  Id.;  and 
Same  v.  Zweigart,  Id.  The  same  question  was  made, 
also,  upon  facts  very  similar  to  the  case  before  us, 
in  Sebree  v.  Commonwealth,  25  Ky.  Law  Rep.,  121, 
74  S.  W.,  716,  where  the  statement  was  the  same  as 
in  the  other  cases,  and  the  defendant  failed  to  file  an 
answer  in  the  county  court  controverting  the  allega- 
tions of  the  statement.  The  judgment  against  him 
wtEus  affirmed.    In  the  case  at  bar  the  defendant  filed 
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no  plea  except  the  general  plea  of  not  guilty.  He 
made  no  motion  to  have  the  statement  made  more 
specific,  and  so  the  case  falls  squarely  within  the 
rule  laid  down  in  the  cases  above  cited. 

The  other  question  discussed  by  counsel,  not  being 
raised  by  the  record,  are  not  determined. 

Judgment  aflSrmed. 

JUDGE  BARKER,  dissenting. 


Case  9.— PROCEEDING  AGAINST  J.  P.  EVERS  AND  OTHERS  IN 
THE  POUCB  COURT  OF  THE  CITY  OF  MAYFIELD  FOR 
A  VIOLATION  OF  A  CITY  ORDINANCE  IMPOSING  AN 
OCCUPATION  TAX  OF  |10  ON  THE  RESIDENT  LAWYERS 
OF  THE  CITY.— March  8. 

Evens,  &c  v.  City  of  Mayfield 

Appeal  from  Graves  Circuit  Court. 

R.  J.  BuGO,  Circuit  Judge. 

Judgment  fining  defendants  and  they  appeal.  Af- 
firmed. 

Dccupation  Tax— City  Ordinance— Validity— Discriminatlon—A 
city  ordinance  requiring  attorneys  at  law,  physicians,  surgeons, 
oculists  and  opticians  practicing  their  profession  in  the  city  to 
pay  an  occupation  tax  of  |10  per  annum  is  not  unreasonable, 
and  is  not  inralid  because  no  license  is  required  of  such  as 
are  temporarily  in  the  city  on  specific  professional  business. 

J.  P.  EVERS  attorney  for  appellants. 

1.  We  charge  that  ordinance  in  question  discriminates  and  is 
not  authorized  by  the  laws  of  Kentucky  or  the  Constitution 
of  this  State  or  of  the  United  States.  The  discrimination  being 
against  the  resident  attorneys  of  the  city  and  in  favor  of  the  non- 
resident attorneys. 

AUTHORITIES  CITED. 
Kentucky  Constitution,  sec.  181;  9  Ky.  Law  Rep.,  861;  36  L.  R.  A. 
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(Va.),  432;  1  Dillon  on  Municipalities,  423;  80  Ga.,  586;  Kentucky 
Statutes,  sees.  3488-9-90;  Dillon  Municipality,  322-357;  90  Ky.,  444; 
84  Ky.,  306;  16  L.  R.  A.  (Pa.).  49;  19  Ky.  Law  Rep.,  578;  14  Am. 
Repts.,  139-42-45;  97  Ky.,  394;  3  L.  R.  A.,  261;  Horr  &  Bemis,  135 
to  139;  Kentucky  Constitution,  sec.  18;  8  Ky.  Law  Rep.,  810;  9  Ky. 
Law  Rep.,  86;  19  Ky.  Law  Rep.,  678;  6  B.  Men.  (Ky.),  591;  98  lUl* 
nois  Repts.,  195. 

W.  H.  HESTER,  attorney  for  appellee. 

1.  Our  contention  is  that  the  city  of  Mayfleld,  a  city  of  the  fourth 
class,  under  sec.  181  of  our  (Constitution  has  a  right  to  levy  license 
fees  upon  occupations,  trades  and  professions. 

2.  The  charter  of  said  city  authorizes  the  imposition  of  such  a 
tax. 

3.  The  cojirt  can  not  say  that  the  ordinance  is  unreasonahle. 

4.  The  city  council  is  the  hest  possible  judge  of  the  necessity 
for  the  enactment  of  such  a  law. 

5.  The  ordinance  is  binding  upon  all  who  come  within  the  corpor- 
ate limits  of  the  city. 

6.  The  exclusion  of  non-residents  is  not  a  discrimination  within 
the  meaming  of  the  Constitution. 

AUTHORITIES   CITED. 

Present  State  Constitution,  sec.  181;  Kentucky  Statutes,  sec 
3490,  sub-sec.  1;  Kentucky  Statutes,  sec.  98;  24  Ky.  Law  Rep.,  617; 
19  Ky.  Law  Rep.,  578;  6  B.  M.,  591  City  of  Louisville  v.  Roupe; 
Horr  &  Bemis,  Mun.  Ordinances,  sec.  128,  and  pp.  165-6-7;  Horr  & 
Bemis,  p.  114;  Bennett  v.  Birmingham,  31  Pa.  St.  R.,  15;  St. 
Charles  v.  Nolle,  51  Mo.,  121;  Adger  v.  Mayor,  2  Spear,  71?; 
Horr  &  Bemis,  Mun.  Corp.,  p.  115 ;  Garden  City  v.  Abott,  34  Kansas, 
283;  Gass  v.  Greenville,  4  Sneed,  62;  3d  Ed.  Dillon  Mun.  Corp., 
324,  foot  note  No.  1;  Commonwealth  v.  Stodder,  2  Cush.  (Mass.), 
526-568;  Herzo  v.  San  Francisco,  33  Cal.,  134-145;  Napman  v.  Peo- 
ple, 19  Mllch.,  352;  Barling  v.  West,  29  Wis.,  307;  Hayes  v.  Apple- 
ton,  24  Wis.,  542;  Ould  v.  Richmond,  23  Gratt,  464,  14  Amen 
Rep.,  139;  Staunton  v.  Stout,  86  Va.,  321;  3d  Ed.  of  Dillon,  sec.  791; 
Petersburg  v.  Cocke,  36  L.  R.  A.,  433  (Va.);  25  Ky.  LAw  Rep.,  938; 
Bean  v.  City  of  Middlesborough,  22  Ky.  Law  Rep.,  415;  Bennett  v. 
Borough  of  Birmingham,  15  Pa.  St.  Rep.,  19. 

Opinion  by  Chief  Justice  Hobson. — ^AflSrming. 

The  board  of  council  of  the  city  of  Mayfield  enacted 
an  ordinance  fixing  the  license  tax  on  certain  occupa- 
tions in  the  city.  Section  24  of  the  ordinance  is  in  these 
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words:  **For  each  attorney-at-law, physician, surgeon 
or  physician  and  surgeon,  oculist  and  optician  or  oculist 
or  optician  practicing  their  profession  in  the  city  of 
Mayfield,  ten  dollars ;  provided,  no  license  shall  be  re- 
quired of  siich  as  are  temporarily  in  the  city  on 
specific  professional  business,  unless  they  advertise 
their  professional  services,  or,  in  addition  to  the 
specific  business,  solicit  additional  business,  in  which 
event  their  license  shall  be  ten  dollars.''  Appellants, 
who  are  attorneys-at-law  residing  in  Mayfield,  refused 
to  pay  the  license  tax,  and,  being  arrested,  were  fined 
in  the  Mayfield  police  court.  They  appealed  to  the 
circuit  court,  and  in  that  court  the  following  agree- 
ment of  facts  was  filed.  ''The  defendants,  J.  P. 
Evers,  Pete  Seay  and  L.  P.  Palmer,  having  been 
charged  by  plaintiff's  warrant  with  tiie  offense  of 
'practicing  law  in  the  city  of  Mayfield  without  a  special 
license  so  to  do,'  and  having  been  found  guilty  as 
charged,  bring  the  case  to  this  court  upon  an  appeal 
for  the  sole  purpose  of  testing  the  validity  and  legality 
of  the  ordinance  under  which  they  were  tried  and 
fined,  and  this  appeal  is  submitted  by  the  parties  under 
the  following  agreed  state  of  facts :  (1.)  That  the  city 
of  Mayfield,  Ky.,  is  a  city  of  the  fourth  class,  and  that 
on  the  6th  day  of  August,  1901,  it  passed  an  ordinance 
entitled,  'An  ordinance  fixing  the  price  of  license  on 
certain  occupations,  businesses,  and  professions  in  the 
city  of  Mayfield,  Ky.,  and  providing  for  the  expendi- 
ture of  the  money  arising  therefrom. '  A  printed  copy 
of  said  ordinance  is  to  be  furnished  the  court  upon 
this  trial.  (2.)  That  the  yea  and  nay  vote  thereon  was 
duly  taken  and  entered  at  the  time  upon  the  journal 
of  the  council  proceedings,  as  req\iired  by  charters  of 
the  fourth-class  cities  of  this  State.  (3.)  That  said 
ordinance  was  duly  signed  by  the  city  clerk,  and 
signed  and  approved  by  the  mayor  of  the  cityi  as  pro- 
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vided  by  charter  of  the  city.  (4.)  That  said  ordinance 
was  published  in  the  Daily  Mayfield  Messenger,  a 
daily  paper  circulated  in  said  city,  in  manner  and  form 
as  required  by  the  city  charter.  (5.)  These  defend- 
ants, being  licensed  attorneys-at-law  of  the  State  of 
Kentucky,  and  residents  of  and  having  their  law  oflSces 
in  said  city  of  Mayfield,  did  continue  and  engage  in 
the  practice  of  law  in  said  city  without  first  having 
procured  and  caused  to  be  issued  to  them  a  license  as 
is  required  by  said  ordinance,  contrary  to  the  pro- 
visions of  said  city  ordinance;  and  that  other  attor- 
neys have  been  temporarily  in  the  city  on  specific  pro- 
fessional business."  The  circuit  court  held  the  ordi- 
nance valid,  and  tlie  ai)peal  before  us  is  prosecuted  by 
appellants  to  test  the  validity  of  the  ordinance. 

It  is  insisted  that  the  ordinance  is  invalid  because  of 
the  proviso  that  no  license  shall  be  required  of  such 
persons  as  are  temporarily  in  the  city  on  specific  pro- 
fessional business.  It  is  contended  that  the  ordinance 
discriminates  against  the  resident  professional  man  in 
favor  of  the  non-resident;  that  there  are  many  at- 
torneys and  physicians  who  live  out  of  the  city  and 
practice  their  profession  there,  and  yet  are  not  taxed ; 
and  that  the  ordinance  is  in  conflict  with  section  3  of 
the  Constitution,  forbidding  the  granting  of  exclusive 
privileges  except  in  consideration  of  public  services. 
The  rule  is  that  a  city  ordinance  must  be  fair,  im- 
partial, general  and  reasonable.  If  it  discriminates 
unduly  against  the  non-resident  and  in  favor  of  the 
resident,  it  is  void.  (Simrall  v.  Covington,  90  Ky. 
444,  14  Ky.  Law  Rep.,  896,  14  S.  W.,  369,  9  L.  R.  A., 
556,  29  Am.  St.  Rep.,  398.)  On  the  other  hand,  if  it 
discriminates  unduly  in  favor  of  the  non-resident  and 
against  the  resident,  it  is  equally  obnoxious.  The 
powers  of  the  city  council  are  confined  to  the  city  of 
Mayfield    Their  power  to  tax  occupations  is  confined 
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to  occupations  *' within  the  city."  (Ky.  St.  1903,  sec. 
3490.)  If  a  physician  living  in  Louisville  is  sent  for 
to  perform  a  surgical  operation  in  Mayfield,  and 
comes  there  on  that  business,  he  should  not  be  re- 
quired to  pay  the  occupation  tax  in  Mayfield,  because 
that  is  not  the  place  where  he  practices  his  profession. 
The  power  given  by  the  statute  to  tax  occupations  re- 
fers to  occupations  followed  in  the  city,  and  not  to 
people  who  come  there  under  specific  employment  to 
attend  to  a  special  matter.  A  tax  on  vehicles  using 
the  streets  has  been  held  to  refer  to  a  vehicle  which 
uses  them  continuously,  and  not  to  a  non-resident  driv- 
ing through  the  city.  (Bennett  v.  Birmingham,  31 
Pa.,  15.)  The  by-laws  of  a  city  are  intended  to  govern 
the  people  of  the  city,  and  it  is  doubtful  if  an  occupa- 
tion tax  may  be  imposed  on  an  attorney  who  does  not 
reside,  or  keep  an  oflSce,  or  ordinarily  pursue  his  avo- 
cation within  the  corporate  limits.  (McQuillin  on 
Municipal  Ordinances,  sec.  423.)  In  Bean  v.  Middles- 
borough,  22  Ky.  Law  Rep.,  415,  57  S.  W.,  478,  we  held 
an  ordinance  valid  which  taxed  hucksters,  but  did  not 
apply  to  persons  living  in  the  country  and  selling  their 
own  products.  In  21  Am.  &  Eng.  Ency.  of  Law,  811, 
the  rule  is  thus  stated:  **As  a  general  rule,  the  per- 
formance of  a  single  act,  or  even  a  number  of  isolated 
acts,  pertaining  to  a  particular  business,  will  not  be 
considered  as  engaging  in  or  carrying  on  such  busi- 
ness within  the  meaning  of  a  law  imposing  a  license 
tax;  but  it  may  be  so  considered  where  an  intent  to 
engage  in  the  business  is  clearly  apparent.  So  a 
statute  imposing  a  tax  upon  persons  who  engage  in  a 
certain  business  for  hire  or  profit  does  not  warrant 
the  collection  of  the  tax  from  a  person  who  performs 
certain  acts  pertaining  to  such  business  for  his  own 
benefit,  and  in  connection  with  his  regular  business." 
This  rule  was  approved  by  this  court  in  Hays  v.  Corn- 
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monwealth,  107  Ky.,  655,  21  Ky.  Law  Eep.,  55  S.  W., 
425.  (See,  also,  Joseph  v.  Randolph  [Ala.],  46  Am. 
Eep.,  347;  Mona  County  v.  Flanigan,  130  Cal,  105,  62 
Pac,  293;  Davis  v.  Macon  [Ga.],  37  Am.  Eep.,  60.) 
The  ordinance  is  not  unreasonable.  The  object  of  the 
statute  is  to  tax  occupations  within  the  city.  It  would 
be  a  great  hardship  if  lawyers  were  required  to  pay  an 
occupation  tax  in  every  town  to  which  they  might  be 
called  to  attend  to  some  specific  business  for  a  client. 
To  illustrate:  The  sessions  of  this  court  are  held  at 
Frankfort,  but  it  would  not,  perhaps,  occur  to  appel- 
lants that  they  should  be  required  to  pay  an  occupa- 
tion tax  in  Frankfort  if  they  followed  one  of  their 
cases  appealed  to  this  court,  and  attended  to  it  here ; 
or  that  a  city  ordinance  like  that  before  us  would  un- 
duly discriminate  against  the  resident  attorneys  be- 
cause it  exempted  them  in  so  doing  from  its  operation. 

Some  question  is  made  in  the  brief  about  a  taxed  at- 
torney's  fee,  but  this  matter  is  not  presented  by  the 
record. 

Judgment  aflBrmed.  j  •  t 


Case  10.— ACTION  BY  WILLIAM  A.  HARDWICK  AGAINST 
JOHN  R. -FRANKLIN  FOR  DAMAGES  FOR  INJURIES  RE- 
CEIVED BY  THE  FALLING  OF  A  BRIDGE  CONSTRUCTED 
BY  DEFENDANT  AS  SPECIAL  COMMISSIONER— March  8. 

Hardwickj  y^SFranklin. 

Appeal  from  Hopkins  Circuit  Court. 

J.  F.  Gordon,  Circuit  Judge. 

Judgment  for  defendant.    Plaintiff  appeals.    Af- 
firmed. 
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Roads   and   Passways — Falling   of  Bridge— Injury   to   Traveler — 
Liability  of  Builder— Counties— Sovereignty. 

1.  Roads  and  Passways — Falling  of  Bridge — Injury  to  Traveler — 

Liability  of  Builder — Where  $75  was  appropriated  by  the  fiscal 
court  for  the  building  of  a  bridge  on  a  public  ruad  ancl  a 
special  commissioner  appointed  to  let  out  the  contract  and 
superintend- its  construction,  such  commissioner  is  not  liable  In 
an  action  for  damages  to  one  who  was  injured  by  the  falling  of 
such  bridge  by  reason  of  its  defective  construction,  the  provi- 
sion of  s*ection  4320,  Kentucky  Statutes,  referring  to  his  bond 
and  his  liability,  must  be  held  to  protect  the  county  and  not  to 
include  causes  of  action  by  persons  damaged. 

2.  Counties — Sovereignty — The    rule    in    Kentucky    is  that   as     a 

county  is  but  an  integral  part  of  the  State,  and  the  fiscal 
court  is  a  part  of  the  machineiry  of  the  State  government,  no 
action  lies  against  the  county  or  the  fiscal  court,  or  the  Judge 
or  Justices  composing  it,  for  injuries  done  to  a  traveler  by  the 
falling  of  a  bridge  constituting  part  of  a  highway  and  under 
the  control  of  the  court,  although  guilty  of  gross  negligence 
in  failing  to  repair  it. 

GORDON,  GORDON  &  COX,  Attorneys  for  appellant. 

SYNOPSIS  OF  appellant's  BRIEF. 

1.  The  question  presented  here  is:  "Shall  Franklin  be  held 
liable  to  compensate  Hardwick  for  injuries  received  through 
Franklin's  negligence  in  making  repairs  to  a  bridge  in  a  public 
road  while  acting  as  special  commissioner  to  make  said  repairs?" 

2.  The  county  and  county  court  are  not  liable  for  def^ts  in  a 
highway  in  the  absence  of  a  statute,  but  the  agents  of  the  county 
and  the  county  court  are  so  liable.  (Hutcheson  v.  Pulaski  County, 
11  S.  W.  Rep.,  607;  pages  two,  three  and  four  of  brief. 

3.  The  special  commissioner  to  repair  bridges  is  made  liable  for, 
any  defects  or  failure  in  regard  to  a  bridge  lepaired  by  him  by 
express  terms  of  section  4320,  Kentucky  Statutes. 

4.  A  sound  public  policy  demands  that  officers  charged  with 
the  duty  of  repairing  bridges  be  held  to  strict  accountability  for 
their  negligence  in  such  matters. 

RUBY  LAFOON  and  LEH  GIBSON,  attorneys  for  appellee. 

POINTS  AND  AUTHORITIES. 

1.  A  county  or  its  commissioners  appointed  by  the  fiscal  court  Is 
not  liable  for  injuries  caused  by  defects  in  a  county  bridge  on  a 
public  road.  (Coleman  v.  Eaker.  &c.,  23  Ky.  Law  Rep.,  513;  Moss, 
&c.  V.  Rowlett,  &c.,  23  Ky.  Law  Rep.,  1411;  Whefttley  v.  Mercer. 
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&c.,  72  Ky.,  704;  Hite  v.  Whitley  County  Court,  91  Ky.,  168;  First 
Edition  A.  &  E.  Law,  Vol.  2,  p.  558;  L.  R.  A.,  Vol.  39,  pp.  46  and  58.) 
2.  Statute  construed,  and  in  support  of  our  contention  we  cite  the 
two  cases  above  referred  to  in  23  Ky.  Law  R^. 

Opinion  by  C*ief  Justice  Hobson — ^Affirming, 

Appellant,  Hardwick,  while  driving  over  a  bridge 
on  one  of  the  public  roads  of  Hopkins  county,  was  in- 
jured by  the  bridge  falling,  as  he  alleged,  by  reason 
of  the  gross  negligence  of  appellee,  Franklin,  while 
acting  as  special  commissioner  of  the  fiscal  court,  in 
failing  to  make  the  bridge  reasonably  safe,  and  leav- 
ing it  in  a  defective  condition.  He  filed  this  suit  to 
recover  of  Franklin  for  the  injury.  The  defendant 
filed  an  answer  traversing  the  allegations  of  the  peti- 
tion, and  afterwards  filed  a  general  demurrer  to  the 
petition,  which  was  sustained  by  the  court;  and,  the 
plaintiff  declining  to  plead  further,  his  petition  was 
dismissed,  and  he  appeals. 

The  orders  of  the  fiscal  court,  a  copy  of  which  was 
filed  with  the  petition,  were  as  follows : 

**  Hopkins  County  Fiscal  Court,  April  5,  Regular 
Term,  1900.  Hon.  John  G.  B.  Hall,  P.  J.  Ordered 
that  the  sum  of  $75  be,  and  the  same  is  hereby,  appro- 
priated for  the  purpose  of  building  a  bridge  over  Lick 
creek,  on  Madisonville  and  Charlestown  Boad,  and  J. 
R.  Franklin  appointed  commissioner;  same  payable 
out  of  the  county  levy  for  the  year  1900.  John  G.  B. 
Hall,  Judge. 

**  Hopkins  County  Fiscal  Court.  Regular  Term, 
October  19,  1900.  Hon.  John  G.  B.  Hall,  P.  J.  J.  R. 
Franklin  made  written  report  as  commissioner  to  build 
a  bridge  over  Lick  creek,  on  Madisonville  and  Charles- 
town  Road,  near  T.  G.  Chapel's,  showing  that  said 
work  had  been  done  by  E.  Williams  at  a  cost  of  $40 ; 
that  being  $35  less  than  the  amount  appropriated  for 
said  purpose  at  the  last  April  term  of  this  court; 
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leaving  the  said  balance  in  the  hands  of  the  sheriff,  un- 
expended. Ordered,  that  court  adjourn.  John  G.  B. 
HaU,  Judge. ^' 

It  will  be  observed  that  by  these  orders  the  fiscal 
court  appropriated  $75  for  the  building  of  the  bridge, 
and  appointed  Franklin  commissioner  to  execute  the 
order ;  that  at  the  next  term  he  reported  that  the  work 
had  been  done  by  E.  Williams  at  the  cost  of  $40,  leav- 
ing $35  of  the  appropriation  unexpended.  It  will  thus 
be  seen  that  Franklin  was  commissioner  to  let  out  the 
work  and  accept  it  after  it  had  been  done  by  Williams. 
Section  4320  Ky.  St.,  relating  to  the  appointment  of 
commissioners  by  the  fiscal  court,  is  as  follows:  **The 
fiscal  court  may  appoint  a  special  commissioner  to  let 
out  and  superintend  the  construction  or  repairing  of 
any  bridge  or  bridges  and  fix  his  compensation  there- 
for: provided,  however,  that  the  supervisor  shall  not 
be  liable  for  any  defects  or  failure  in  regard  to  such 
bridge;  but  the  special  commissioner  shall  be  liable 
therefor,  and  the  court  shall  require  him  to  give  bond, 
with  surety.*'  It  is  insisted  for  appellant  that  by  the 
statute  the  commissioner  is  liable  for  any  defect  or 
failure  in  regard  to  the  bridge  which  he  is  authorized 
by  the  fiscal  court  to  let  out,  and  superintend  the  con- 
struction of.  The  rule  in  Kentucky  is  that  as  a  county 
is  but  an  integral  part  of  the  State,  and  the  fiscal 
court  is  part  of  the  machinery  of  the  State  govern- 
ment, no  action  lies  against  the  county  or  the  fiscal 
court,  or  the  judge  or  justices  composing  it,  for  inju- 
ries done  to  a  traveler  by  the  falling  of  a  bridge  con- 
stituting part  of  a  public  highway,  and  under  the  con- 
trol of  the  fiscal  court,  although  they  were  guilty  of 
gross  negligence  in^aiung  to  repair  it  or  notify  travel- 
ers of  its  condition.  ( Wheatly  v.  Mercer,  72  Ky.,  704 ; 
Downing  v.  Mason  County,  87  Ky.,  208,.  10  Ky.  Law 
Eep.,  105;  8  S.  W.,  264, 12  Am.  St.  Rep.,  473;  Hite  v. 

vol.  120-6 
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Whitley  County  Court,  91  Ky.,  168, 12  Ky.  Law  Eep., 
764,  15  S.  W.,  57,  11  L.  R  A.,  122.  Following  this 
rule  it  was  held  in  Coleman  v.  Eaker,  111  Ky.,  131, 
23  Ky.  Law  Rep.,  513,  63  S.  W.,  484,  that  the  county 
supervisor  was  not  liable.,  on  his  bond  to  a  traveler 
on  the  highway  who  was  injured  by  reason  of  a  de- 
fective county  bridge.  Section  4314,  Ky.  S.,  1903,  re- 
lating to  supervisors,  contains  language  as  broad  as 
section  4320,  above  quoted,  relating  to  commissioners. 
In  Moss  V.  Rowlett,  112  Ky.,  121,  23  Rep.,  1411,  65  S. 
W.,  153,  358,  the  same  rule  was  followed  in  the  case 
of  a  contractor  where  a  traveler  was  injured  by  the 
falling  of  a  county  bridge.  The  case  before  us  can 
not  be  distinguished  from  those  above  cited.  The 
commissioner  here  spent  $40,  and  received  for  his 
services  an  allowance  proportionate  thereto,  and  yet 
it  is  sought  to  make  him  liable  for  $5,000  for  appel- 
lant's injuries.  If  such  were  the  law,  good  men  could 
not  afford  to  fill  such  positions.  No  such  respon- 
sibility rests  on  the  road  overseer,  and,  it  being  the 
legislative  policy  not  to  make  the  county  officials  re- 
sponsible to  travelers  on  the  highways  for  defects 
therein,  the  last  clause  of  section  4320,  Ky.  St.,  1903, 
referring  to  the  bond  of  the  commissioner  and  his 
liability,  must  be  held  to  be  intended  to  protect  the 
county,  and  not  to  include  causes  of  action  such  as 
that  sued  for. 
Judgment  affirmed. 
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Case  11.— ACTION  BY  THE  COMMONWEALTH  OP  KENTUCKY 
AGAINST  OINN  &  CO.  TO  RECOVER  DAMAGES  FOB 
BREACH  OF  SCHOOL  BOOK  BOND.— March  9. 

Commonwealfh,  &c  v.  Giiin  &  Co.,  &c  i^ill  2'^. 

Appeal  from  Lincoln  Circuit  Court. 

M.  C.  Saufley,  Circuit  Judge. 

From  a  judgment  dismissing  the  petition  plaintiff 
appeals.    Reversed. 

School  BookB— Publishers— Discrimination  in  Sale— Execution  of 
Bond— Acceptance— Authority  of  Assistant  Secretary  of  State 
—Presumptions. 

School  Books— Publishers— Discrimination  in  Sale— Execution  of 
Bond — ^Authority  to  Accept — ^Action  on  Bond — Presumptions- 
Section  448,  Kentucky  Statutes,  provides  that  "where  an 
act  is  required  to  be  done  by  three  or  more*  when  done  by  a 
majority  of  them  it  will  be  deemed  the  act  of  all."  Section 
4541  proTides  "that  the  Secretary  of  State*  with  the  assent  of 
the  Qcfvemor,  may  appoint  an  Assistant  Secretary*  who,  in 
case  of  absence  or  indisposition  of  the  principal,  may  do  the 
business  of  the  office  in  his  name."  By  sec.  4377  "the  Super- 
intendent of  Public  Instruction,  together  with  the  Secretary 
of  State  and  the  Attorney  General,  shall  constitute  the  State 
Board  of  Education,"  of  which  board,  by  section  4379,  the 
superintendent  is  made  chairman.  Section  4424  requires  "the 
publishers  of  school  books  to  execute  before  the  exoffldo  mem- 
bers of  the  State  Board  of  Education  the  bond  therein  re- 
quired." In  an  action  by  the  Commonwealth  on  the  bond 
of  appellees,  Ginn  &  Co.,  school  book  publishers,  to  recover 
the  penalty  for  its  breach,  which  was  filed  with  and  approved 
and  accepted  by  the  superintendent  of  public  instruction  and 
Assistant  Secretary  of  State,  the  presumption  that  at  the  time 
of  such  approval  the  Secretary  of  State  was  absent  or  indis- 
posed is  not  overcome  by  the  filing  of  an  answer  by  the  ap- 
pellees, Ginn  &  Co.,  that  "the  bond  was  approved  on  October 
20, 1896,  not  later  than  9:30  o'clock,  a.  m.,  in  the  dty  of  Frank- 
fort, and  that  the  Secretary  of  State  left  said  city  on  that  day 
at  9:50  o'clock,  a.  m.,  for  a  temporary  purpose  only,  viz.,  to 
make  speeches  in  a  political  campaign,  and  would  certainly 
return  in  a  few  days,  and  there  was  no  occasion  in  passing 
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Immediately  on  the  acceptance  of  the  bond;  that  the  schools 
throughout  the  State  for  that  year  had  begun,  and  the  books 
for  that  year  had  been  adopted  and  were  being  used  at  that 
time,"  the  pleading  must  be  taken  against  the  pleader,  and  it 
must  be  presumed,  from  the  facts  stated,  that  the  Secretary  of 
State  was  not  at  his  office  when  the  bond  was  accepted,  bat 
was  preparing  to  leave  Frankfort,  and  had  absented  himself 
from  his  office  with  the  purpose  of  not  returning  for  a  few 
days,  and  a  demurrer  to  thl»  plea  should  have  been  sustained., 

W.  G.  WELCH.  LEWIS  L,  WALKER,  J.  H.  McMURTRY  and; 

W.  L  WILUAMS,  for  appellants. 

WHAT  IS  MEANT  BY  THE  WOBD  ^'ABSENCE,*' 

1.  Primarily  the  question  on  this  appeal  is,  did  the  lower  court' 
err  in  overruling  the  plaintifPs'  demurrer  to  the  defendants'  4tli 
amended  answer?  We  answer  the  question  affirmatively;  and  we 
believe  we  are  right  in  so  doing.  Let  us  see.  The  bond  sued  on 
was  examined  and  approved  by  W.  J.  Davidson,  Superintendent  of 
Public  Instruction,  and  E.  D.  Guffy,  Assistant  Secretary  of  State, 
acting  as  the  State  Board  of  Education.  Your  Honors  said  on  the 
first  appeal  of  this  case:  "Any  official  duty  required  of  the  Secre* 
tary  of  State  may  be  performed  by  his  assistant  in  the  absence  or 
Indicposition  of  the  principal.*' 

2.  "It  must  be  presumed,  when  the  Assistant  Secretary  of  State, 
who  acts  under  oath,  afPects  to  officiate  in  his  official  capacity, 
that  his  principal  is  either  absent  or  indisposed.  Of  course  it  is 
permissible  to  rebut  such  presumption  upon  proper  allegation  and 
proof.  It  being  alleged  in  the  petition  that  the  bond  sued  on  was  ac- 
cepted and  approved  by  the  State  Board  of  Education,  that  avei^ 
ment  will  beheld  sufficient;  and  that  it  was  not  so  approved,  or  that 
the  Secretary  of  ^tate  was  present  or  indisposed,  or  that  the  Board 
had  not  notice  in  writing  signed  by  .the  chairman,  are  all  matters 
of  defense,  and  can  not  be  considered  upon  demurrer  to  the  petl« 
tion. 

3.  Was  there  such  necessity  for  Immediate  attention  as  to  re- 
quire the  bond  to  be  passed  on  without  waiting  for  the  Secretary 
to  return?  There  was.  Who  is  to  be  the  Judge  of  whether  such 
necessity  existed?  Evidently  the  Superintendent  of  Public  In- 
struction, Mr.  W.  J.  Davidson,  thought  that  such  necessity  existed; 
evidently  the  members,  then  in  Frankfort,  of  the  State  Board  of 
Education  all  thought  as  did  the  Superintendent,  for  action  was 
taken  on  the  very  day  the  bond  was  presented,  to-wit,  October 
20th,  1896;  and  we  call  on  you  to  note  that  the  defendants  do  not 
ascribe  any  improper  motive  to  the  Board  in  thus  passing  on  the 
bond  the  very  day  it  was  presented.    There  is  no  allegation  that 
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the  Board,  or  any  member  thereof,  acted  in  bad  faith;  that  the' 
Board,  or  any  member  thereof,  was  seeking  to  take  advantage  of 
the  absence  of  the  Secretary  of  State,  who  was  away  on  a  stump- 
ing tour. 

4.  It  is  a  rule  of  common  cense,  as  well  as  a  familiar  principle 
of  law,  that  statutes  shall,  if  possible,  be  so  construed  as  to  ac- 
complish the  end  which  the  l<egislature  had  in  view,  and  not  so  as 
to  defeat  it;  and  remedial  statutes  must  be  liberally  construed  to 
advance  the  remedy  for  the  mischief  for  the  cure  whereof  they 
yrere  enacted. 

AUTHOETFIES  CITED. 

Commonwealth,  &c.  v.  Ginn  &  Co.,  23  Ky.  Law  Rep.,  521,  63  S. 
W.,  467;  Ky.  Stat,  sec  4541;  Watkins  v.  Mooney,  24  Ky.  Law  Rep., 
1469;  Ky.  Stat.,  sec.  3204;  The  State,  on  the  relation  of  Griswold, 
Auditor  v.  Blair,  et  al. ;  32  Indiana,  313 ;  Johnson,  &c.  v.  Logan 
County,  23  Ky.  Law  Rep.,  988;  23  Amer.  and  Eng.  Ency.,  458; 
Johnson,  et  al.  v.  Ginn  &  Co.,  20  Law  Rep.,  1475. 

BECKNER  &  JOUETT,  for  appellees. 

J.  H.  HAZELRIGG,  of  counsel. 


QUESTIONS  AND  AUTHORITIES. 

1.  Absence  such  as  authorizes  the  Assistant  Secretary  of  State 
to  act  for  the  Secretary  of  State  as  a  member  of  the  State  Board 
of  Education  means  not  only  the  physical  absence  of  the  latter 
from  Frankfort,  but  also  such  absence  as  gives  assurance  that  his 
attendance  can  not  be  had  within  a  reasonable  time  to  discharge  a 
duty,  which  demands  immediate  attention.  (Commonwealth  v. 
Ginn  &  Co.,  23  Ky.  Law  Rep.,  521;  Watkins  y.  Mooney,  24  Ky. 
Law  Rep.,  1469;  Lynde  v.  The  County,  16  Wall.  [U.  S.],  6;  State  v. 
Graham,  21  Am.  Rep.,  551.) 

2.  The  bond  required  of  publishers  of  text-books  for  common 
schools  must  be  executed  before  the  ex-offlcio  members  of  the 
State  Board  of  Education  and  accepted  at  a  regular  meeting  of 
said  Board,  or  at  a  called  meeting  of  which  all  the  members  have 
had  timely  notice  in  writing.  (Ky.  Stats,  sec.  4424;  Com.  v.  Ginn 
ft  Co.,  23  Ky.  Law  Rep.,  521.) 

3.  Said  bond  being  highly  penal  in  its  nature,  all  the  provisions 
of  the  statute  regarding  it  must  be  strictly  complied  with.  (Judy 
V.  Howard,  2  Met,  46;  Hardin  v.  Owings,  1  Bibb,  214;  Carrington 
v.  Herrin,  4  Bush,  624;  Home  v.  Mitchell,  7  Bush,  131;  Lou.  City 
R'y  Co.  V.  Savings  Bank,  12  Bush,  416;  Couchman  v.  Lisle,  17  Kjr. 
Law  Rep.,  1295.) 

4.  Estoppel  will  not  avail  as  against  sureties,  who  have  done  no 
snore  than  to  sign  a  bond,  which  was  not  executed  as  the  law  n* 
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.quired,  and  which  has  not  been  accepted  by  the  party  to  whom 
given.    (Am.  &  Eng.  Bnc.  of  Law  [Ist  Ed.],  Vol.  7,  p.  1.) 

Opinion  by  Chief  Justi.ce  Hobson — ^Reversing. 

On  the  former  appeal  of  this  case  (see  Common- 
wealth V.  Ginn  &  Co.,  63  S.  W.,  467,  23  Ky.  Law  Rep., 
521),  it  was  held  that  the  plaintiffs  conld  maintain  an 
action  to  recover  the  entire  $10,000  stipulated  as  liqui- 
dated damages,  if  there  had  been  a  breach  of  the  bond. 
The  case  was\here  on  a  demurrer  to  the  petition,  and, 
among  other  things,  it  was  insisted  for  the  appellees 
that  the  record  failed  to  show  that  the  bond  had  been 
accepted.  In  answer  to  this  objection  the  court  said : 
**  Another  question  presented  in  the  argument  is,  the 
bond,  a  copy  of  which  is  filed  with  the  petition,  shows 
that  it  was  *  examined  and  approved  in  accordance 
with  section  62,  Common  School  Law  (Acts  1891-93, 
p.  1440,  c.  260),  October  20,  1896.  (Signed.)  W.  J. 
Davidson,  Superintendent  of  Public  Listruction.  E. 
D.  Guffy,  Assistant  Secretary  of  State.*  By  section 
4377,  Ky.  St.,  1903,  the  Superintendent  of  Public  In- 
struction,  together  with  the  Secretary  of  State  and 
Attorney  General,  shall  constitute  the  'State  Board  of 
Education;*  and  by  section  4379  the  superintendent  is 
made  its  chairman,  with  power  to  call  meetings  of  the 
board,  of  which  all  the  members  shall  have  timely 
notice  in  writing.  It  appears  that  but  two  members 
acted,  if  the  Assistant  Secretary  of  State  was  author- 
ized to  act  as  a  member  of  it.  Under  section  448,  Ky. 
St.,  1903,  where  an  act  is  required  to  be  done  by  three 
or  more,  when  done  by  a  majority  of  them,  it  will  be 
deemed  the  act  of  all.  Section  4541,  Ky.  St.,  1903, 
provides:  *The  Secretary  of  State,  with  ihe  assent  of 
the  Governor,  may  appoint  an  assistant  secretary, 
who,  in  case  of  absence  or  indisposition  of  the  princi- 
pal)  may  do  the  business  of  his  office  in  his  name,  and 
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the  secretary  shall  he  responsible  for  the  acts  of  such 
assistant,  who,  before  he  acts  under  such  appoint- 
ment, must  take  the  oath  prescribed  by  the  Constitu- 
tion.'   Thus,  it  will  be  seen,  any  official  duty  required 
of  the  Secretary  of  State  may  be  performed  by  his 
assistant  in  the  absence  or  indisposition  of  the  princi- 
pal.   It  must  be  presumed,  when  the  Assistant  Secre- 
tary of  State,  who  acts  under  oath,  affects  to  officiate 
in  his  official  capacity,  that  his  principal  is  either 
absent  or  indisposed.    Of  course,  it  is  permissible  to 
rebut  such  presumption  upon  proper  allegation  and 
proof.    It  being  alleged  in  the  petition  and  amended 
petition  that  the  bond  sued  on  was  accepted  and  ap- 
proved by  the  State  Board  of  Education,  that  aver- 
ment will  be  held  sufficient,  and  that  it  was  not  so  ap- 
proved, or  that  the  Secretary  of  State  was  present  or 
not  indisposed,  or  that  the  board  had  not  notice  in 
writing,  signed  by  the  chairman,  are  all  matters  of  de- 
fense, and  can  not  be  considered  upon  demurrer  to  the 
petition/' 

On  the  return  of  the  case  to  the  circuit  court 
the  defendants  filed  an  answer  denying  that  the 
bond  was  accepted  or  approved  by  the  State 
Board  of  Education,  and,  being  required  by  the 
court  to  make  certain  averments  in  the  answer 
more  specific,  they  filed  the  following  amended 
answer:  ** Defendants,  Beid,  Beauchamp  and  Price, 
for  amendment  to  their  answer  say  that  the  paper 
sued  on  as  a  bond  herein  was  presented  to  the  Super- 
intendent of  Public  Instruction  at  an  early  hour  on 
the  morning  of  October  20,  1896,  at  his  office'  in  the 
capitol  building  at  Frankfort,  Kentucky,  and  not  later 
than  9 :30  o^clock  a.  m.  of  said  day,  that  the  Secretary 
of  State  had  been  in  said  Frankfort  the  night  before, 
and  left  Frankfort  for  Louisville,  as  defendants  be- 
Ueve  and  state,  at  9:50  o'clock  a.  xru  on  the  same  day 
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If  or  a  temporary  purpose  only,  to-wit,  to  make  speeches 
in  a  political  campaign,  and  would  certainly  return 
^vithin  a  few  days,  as  the  election  was  then  near  at 
hand;  that  there  was  no  occasion  for  passing  imme- 
diately on  the  acceptance  of  said  bond ;  that  the  com- 
mon schools  throughout  the  State  had  been  begun,  and 
the  books  for  that  year  had  been  adopted,  and  were 
being  used  at  that  time.    And,  having  amended,  de- 
fendants pray  as' before.'*    The  plaintiffs  demurred 
,to  the  answer  as  thus  amended,  and,  their  demurrer 
being  overruled,  stood  by  their  demurrer,  and,  their 
petition  having  been  dismissed,  they  appeal. 
f    Section  4424,  Ky.  St.,  1903,  requires  the  publisher 
of  school  books  to  **  execute  before  the  ex-officio  mem- 
bers of  the  State  Board  of  Education  the  bond  herein 
required.'*    It  was  held  on  the  former  appeal  that  the 
Assistant  Secretary  of  State  could  act  in  the  place  of 
the  Secretary  of  State  in  taking  the  bond  in  the  ab- 
sence or  indisposition  of  the  secretary.    It  was  also 
held  then  that  the  act  of  any  two  of  the  board  must  be 
deemed  the  act  of  all  three,  as  a  majority  of  them  were 
authorized  to  act.    The  bond  was  approved  by  W.  J. 
Davidson,  the  Superintendent  of  Public  Instruction, 
and  E.  D.  Guffy,  the  Assistant  Secretary  of  State^ 
which  was  sufficient,  in  case  of  the  absence  or  indis- 
position of  the  Secretary  of  State.    So  the  question 
on  the  appeal  is,  do  the  facts  stated  in  the  amended 
answer  show  that  the  Secretary  of  State  was  not 
absent  at  the  time  the  bond  was  accepted?    It  will 
be  observed  that  it  is  alleged  in  the  amended  answer 
that  the  bond  was  accepted  not  later  than  9 :30  a.  m., 
and  that  the  Secretary  of  State  left  Frankfort  at  9 :50 
a.  m.  for  the  purpose  of  being  away  a  few  days  on  a 
stumping  tour,  and  that  there  was  no  occasion  for 
passing  immediately  on  the  acceptance  of  the  bond, 
as  the  schools  had  then  begun,  and  the  bqoks  for  that 
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year  had  been  adopted.  The  pleading  must  be  taken 
against  the  pleader,  and  it  must  be  presumed  from  the 
facts  stated  that  the  Secretary  of  State  was  not  at 
his  oflSce  when  the  bond  was  accepted,  but  that  he  was 
preparing  to  leave  Frankfort,  and  had  absented  him- 
self from  his  oflBce  with  the  purpose  of  not  returning 
for  a  few  days.  We  must  give  some  force  to  the 
word  ** Indisposition,**  as  well  as  to  the  word  ** ab- 
sence" in  the  statute.  Its  meaning  is  that  when  the 
Secretary  of  State  is  not  on  hand  to  carry  on  the  busi- 
ness of  the  office  it  may  be  transacted  by  the  assistant 
secretary.  In  other  words,  it  Was  not  intended  that 
the  business  of  the  office  should  stop  when  the  secre- 
tary was  sick,  at  home,  or  absent  for  other  reasons. 
"While  a  mere  physical  absence  wiU  not  alone  be  suffi- 
cient in  a  matter  not  requiring  immediate  attention, 
when  he  left  the  office  in  charge  of  the  assistant  sec- 
retary, with  the  intention  of  absenting  himself  from 
the  seat  of  government  on  a  stumping  tour,  the  inter- 
ests of  the  Commonwealth  required  that  the  business 
of  the  office  should  go  on.  Ginn  &  Co.  had  a  right  to 
present  their  bond.  They  had  a  right  to  ask  that  it 
should  be  either  accepted  or  rejected,  so  that,  if  re- 
jected, they  might  tender  a  better  bond.  We  do  not 
well  perceive  what  business  the  assistant  secretary 
could  carry  on  in  the  absence  of  his  principal  if  he 
could  not  accept  or  reject  a  bond.  While,  no  doubt, 
in  such  cases  the  matter  might  have  waited  for  the  re- 
turn of  the  secretary,  still  they  were  entitled  to  have 
their  bond  passed  on  then.  The  purpose  of  the  statute 
would  be  entirely  defeated  if  everything  that  could 
be  put  off  must  be  postponed  until  the  return  of  the 
secretary  in  case  of  his  absence  from  his  office.  This 
would  not  only  prevent  the  prompt  transaction  of  the 
business  of  the  office,  but  it  would  often  cause  an  ac- 
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cumulation  of  business  which  would  seriously  impair 
its  efficiency. 

The  case  of  Watkins  v.  Mooney,  24  Ky.  Law  Eep., 
1469,  71  S.  W.,  622,  is  relied  on  for  appellees.    But 
that  case  was  a  controversy  between  an  appointee  of 
the  mayor  and  an  appointee  of  the  president  of  the 
board  of  aldermen,   the   latter   appointment  having 
been  made  during  the  temporary  absence  of  the  mayor 
from  the  city,  although  the  mayor  had  previously 
made  an  appointment  to  fill  the  vacancy.    A  special 
meeting  of  the  board  of  aldermen  was  called  when  the 
mayor  had  come  to  Frankfort  to  appear  before  a  legis- 
lative committee,  and  it  was  a  transparent  effort  to 
subvert  the  policy  of  the  mayor  by  running  the  matter 
through  in  his  absence.     Such  a  maneuver  was  not 
contemplated  by  the  statute,  and  it  was  properly  said 
in  that  case  that  until  the  Legislature  has  spoken  more 
definitely,  the  court  must  determine  each  case  largely 
upon  the  particular   facts   presented.    In  this   case 
there  is  no  conflict  between  the  action  of  the  secretary 
and  the  assistant.    All  parties  acquiesced  in  the  reg- 
ularity of  the  action  of  the  assistant  secretary.    Ginn 
&  Co.  went  on  with  their  contract,  and  the  State  pro- 
ceeded upon  the  idea  that  the  bond  was  accepted. 
There  is  no  evidence  of  bad  faith,  or  of  a  purpose  of 
any  one  to  take  advantage  of  the  temporary  absence 
of  the  secretary  to  do  something  that  he  would  not 
otherwise  have  done,  or  to  reverse  any  action  he  had 
taken ;  but  the  business  of  the  office  was  simply  trans- 
acted in  its  proper  order  as  it  was  presented.    The 
rule  laid  down  in  Watkins  v.  Mooney  was  no  applica- 
tion to  such  facts  as  are  here  shown.    To  so  apply  it, 
would  be  to  defeat  the  purpose  of  the  statute,  for  in 
that  event  the  assistant  secretary  could  never  know 
when  he  could  act  in  the  absence  of  his  principal,  and 
ftll  the  business  done  by  him,  though  transacted  ixx 
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good  faith,  and  acquiesced  in  by  all  parties,  might 
years  afterwards  be  held  void  to  the  great  detriment 
of  innocent  persons.  This  •wx)uld  make  the  statute 
intended  to  protect  the  public  service  a  public  injury. 
The  principles  upon  which  that  decision  rests  are  not 
to  be  extended  to  cases  like  this. 

Judgment  reversed,  and  cause  remanded,  witli 
directions  to  sustain  the  demurrer  to  the  f  ourtli 
amended  answer,  and  for  further  proceedings  con- 
sistent herewith. 


Case  12.— PROCEEDING  BT  MANDAMUS  BT  THE  COMMON- 
WEALTH AGAINST  THE  LOUISVILLE  &  NASHVILLE  R. 
R.  CO.,  Ac,  TO  COMPEL  IT  TO  FURNISH  ADDITIONAL 
FACIUTES  ON  ITS  ROAD  FOR  FREIGHT  AND  PASSEN- 
GERS.—March  9. 

Commonwealfh  ¥•  Louisville  and  Naahvflle  Railroad 
Ck>mpaii7,  &C. 

Appeal  from  Shelby  Circuit  Court. 

William  Cabeoll,  Circuit  Judge. 

From  a  judgment  dismissing  the  petition  the  plain- 
tiff appeals.    Eeversed. 

Railroad^ — ^Insufficient  Traffic  Facilitlea — Power  of  Courts  to  Bn« 
force — Leasing  Roads  to  Another  Company— Effect— -Daily 
Trains — Publifc  Duties— Escaping  Public  Duty, 

1.  Railroads— Insufficient  Traffic  Facilities — Power  of  Courts  to  En- 
force— It  is  shown  by  this  record  that  the  Louisville  &  Nash- 
ville Railroad  Company  owns  and  operates  a  line  of  railroad 
from  Louisville  to  Lexington,  a  part  of  which  runs  through 
Shelby  county,  from  Anchorage  to  Christiansburg,  a  distance 
of  27.60  miles,  one  of  the  most  prosperous,  fertile  and  thickly 
settled  portions  of  the  State;  only  19.10  miles  of  this  distance 
is  operated  for  local  public  traffic,  the  remaining  8V^  miles  be- 
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ing  entirely  without  such  accommodation;  that  the  public  along 
said  line  has  applied  to  said  company  for  such  local  accommo- 
dation for  its  traffic,  both  passenger  and  freight,  which  has  been 
refused,  and  that  the  railroad  commission  of  this  State,  upon 
proper  application  to  it,  has  directed  and  ordered  that  addi- 
tional facilities  be  afforded  to  the  public,  which  have  also  been 
refused  and  ignored  by  said  company.  In  an  action  by  the 
Commonwealth  of  Kentucky  v.  Louisville  &  Nashville  Railroad 
Company  to  compel  it  to  grant  such  additional  facilities.  Held 
— ^that  the  citizens  of  Shelbyville  and  Christiansburg,  and  those 
of  the  communities  contiguous  thereto,  are  entitled  to  better 
facilities  for  the  transportation  of  passengers  and  freight  be- 
tween the  places  named  than  have  been  afforded  them,  and 
that  the  powers  of  the  court  were  properly  invoked  in  their 
behalf. 

2.  Leasing  Road  to  Another  Company — Effect — The  fact  that  the 

appellee,  L.  &  N.  R.  R.  Co.,  has  made  a  contract  with  the 
Chesapeake  &  Ohio  Railroad  Company,  leasing  its  road  to  said 
company  under  certain  restrictions  and  privileges  as  to  run- 
ning of  trains  over  that  part  of  the  line  in  controversy,  does 
not  relieve  it  from  affording  the  facilities  necessary  for  the 
needs  of  the  public. 

3.  Daily  Trains — The  fact  that  the  Chesapeake  &  Ohio  Railroad 

Company,  as  lessee  of  the  Louisville  &  Nashville  Railroad,  runs 
a  train  daily  over  said  line  of  railroad,  does  not  meet  the 
requirements  of  the  law  and  of  the  public,  when  such  trains 
do  not  stop  at  the  way  stations  or  afford  local  accommodations. 
It  is  to  accommodate  the  entire  public  that  both  through  and 
local  trains  are  operated  by  railroad  companies. 

4.  Public  Duties — Jurisdiction  of  Courts — ^Railroads  are  creatures 

of  the  law,  invested  with  certain  powers,  to  promote  the  public 
Interest,  for  which  reason  they  may  be  required  to  conduct 
their  affairs  in  furtherance  of  the  public  objects  of  their  crea- 
tion, and  it  is  because  of  this  public  character  that  courts  as- 
sume Jurisdiction  to  enforce  the  public  duties  required  of 
them. 
6.  Escaping  Public  Duty — A  railroad  company  can  not  be  permitted 
to  escape  the  performance  of  any  duty  or, obligation  imposed 
by  its  charter  or  by  the  general  laws  of  the  State  by  trans- 
ferring its  roa^,  or  any  part  thereof,  to  a  lessee,  or  upon  the 
ground  that  its  own  operation  thereof  will  occasion  loss  to  it 

R.  F.  PEAK,  attorney  for  appellant 

C.  J.  PRATT,  Atty.  Gen'l,  and  McKENZIE  R.  TODD,  of  CounseL 

1,  Practically  the  only  defense  offered  by  the  Louisville  &  Nash- 
arUle  Rftilroad  Company,  is  that  the  local  traffic  from  and  between 
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Christiansburg  and  Shelbyville  is  not  sufficient  to  Justify  the  run- 
ning of  local  trains;  and  under  this  contract  with  the  Chesapeake 
&  Ohio  Railway  Company  it  has  no  right  to  operate  local  trains. 

2.  We  contend  that  the  rig&t  granted  by  the  Legislature  to  rail- 
road corporations  of  the  right  to  condemn  private  property  over 
which  to  construct  and  operate  railroads,  carries  with  it  the  duty 
to  so  manage  and  operate  railroads  as  to  accommodate  the  travel- 
ing and  shipping  public  along  its  line,  and  that  nothing,  and  es- 
pecially any  contract  entered  into,  that  will  hinder  the  railroad 
from  performing  its  duty  to  the  public  can  deprive  the  public  of 
Its  right  to  the  use  of  the  highway  thus  constructed  upon  the 
payment  of  reasonable  and  Just  rates. 

3.  Section  792  of  the  Ky.  Stat  provides  when  two  railroad  com- 
panies use  the  same  line  of  railroad  in  the  operation  of  their 
trains,  they  shall  afford  along  said  railroad  reasonable  and  proper 
facilities  for  the  receiving,  forwarding  and  delivering  of  passengers 
and  property  without  discrimination  in  rates  and  charges,  and  all 
contracts  made  between  such  corporations  in  so  far  as  same  shall 
conflict  with  the  provisions  of  this  section  are  hereby  declared  to 
be  null  and  void  and  contrary  to  public  policy;  &c. 

4.  Acting  upon  the  opinion  of  this  court  in  a  former  suit,  that 
the  matter  belonged  to  the  Railroad  Commission,  they  were  con- 
vened and  held  that  it  was  the  manifest  duty  of  this  appellee  to 
operate  trains  over  that  road,  but  appellee  refused  and  failed  to 
comply  with  the  findings  of  the  Railroad  Commissioners,  and  tills 
suit  was  filed. 

6.  The  only  remedy  left  to  the  public  to  procure  and  protect 
their  rights,  and  to  compel  this  corporation  to  perform  its  duty  to 
the  public,  is  a  writ  of  mandamus,  which  the  public  has  resorted 
to  in  this  action.  This  remedy  and  relief  has  been  denied  it  by 
the  lower  court,  and  it  now  appeals  to  this  court  for  these  rights 
and  privileges,  which  under  the  law  it  is  entitled  to. 

AUTHORITIES  CITED. 

Section  772a,  Ky.  Stat.;  Commonwealth  v.  L.  ft  N.  R.  R.  Co.,  23 
Ky.  Law  Rep.,  1986;  Section  792,  Ky.  Stat;  Washington,  Alex- 
andria ft  Lexington  R.  R.  v.  Brown,  17  Wallace,  445;  Smyth  v. 
lAmes,  169  U.  S.,  545;  State  of  Illinois  v.  St.  Louis,  Alton  ft  Terre 
Haute  R.  R.  Co.,  35  L.  R.  A.,  656;  Know  County  v.  Asplnwall,  16 
U.  S.,  735;  Morris  L.  Gladson  v.  State  of  Minnesota,  166  U,  S.,  425; 
Lake  Shore  ft  Michigan  Southern  Ry.  Go.  v.  State  of  Ohio,  173  U. 
S.,  285. 

WILLIS  ft  TODD,  attorneys  for  appellee. 

B.  D.  WARFIBLD,  of  counsel. 
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POINTS. 

1.  Because  it  is  an  admitted  fact  that  appellee  is  operating  its 
trains  over  the  line  of  railroad  in  cdntroversy  in  fall  compliance 
with  the  requirement  of  Sec.  772a. 

2.  If  there  be  a  contract  between  appellant  and  appellee,  appel- 
lee is  complying  exactly  with  the  terms  which  appellant  has  de- 
fined would  be  accepted  as  a  compliance  with  its  contract 

3.  To  grant  the  prayer  of  the  petition,  and  require  appellee  to 
operate  additional  trains  between  Shelbyville  and  Christiansburg, 
would  result  in  a  great  and  continuous  loss  to  it  without  material 
benefit  to  any  number  of  persons,  which  a  court  of  equity  has 
neyer  done  and  will  not  do. 

AUTH0BITIE8  CITSD. 

Ky.  Stat,  Sec.  772a;  Commonwealth  v.  L.  &  N.  R.  R.  Ck).,  23 
Ky.  Law  Rep.,  1986;  Elliott  on  Railroads,  Sec  642;  Ncrthem 
Pacific  R«  R.  Co.  v.  Washington  Territory,  142  U.  S.,  492;  BUiott 
on  Railroads,  sec  694;  Cleason  v.  State  of  Minnesota,  166  U.  S., 
427;  Lake  Shore  &  M.  R.  R.  Co.  v.  Ohio,  173  U.  S.,  285:  Tiedman 
on  State  ft  Federal  Control  of  Persons  and  Property,  104;  Broad- 
dus  Y.  Broaddus,  10  Bush,  299;  Jack  ▼.  Willaims,  ftc.  State,  by,  ftc. 
V.  Jack,  Ac,  U3  Fed.  Rep.,  823;  Smith  v,  Ames,  169  XJ.  S.,  467; 
Road  Company  v.  Sanford,  164  U.  S.,  678;  Chicago,  Minneapolis 
ft  St  Paul  R.  R,  Co.  V.  Minnesota,  134  TJ.  S.,  418;  Railroad  Com- 
pany Y.  Smith,  173  XJ.  S.,  684;  Morawetz  PriYate  Corporations, 
Sec.  1119;  Coe  y.  Columbus,  P.  ft  L  R.  R.  Co.  (Ohio),  76  Am.  Rep., 
624. 

Opinion  by  Judge  Settle. — ^Reversing. 

This  action  was  instituted  in  the  Shelby  circuit  court 
by  the  appellant,  Commonwealth  of  Kentucky,  against 
the  appellee,  Louisville  &  Nashville  Railroad  Com- 
pany, and  the  Chesapeake  &  Ohio  Railway  Company, 
to  compel  them,  through  the  mandatory  process  of  the 
court,  to  furnish  for  the  use  of  the  public  greater 
facilities  for  tiie  transportation  of  passengers  and 
freight  over  the  line  of  railroad  operated  by  them  in 
and  through  Shelby  county,  particularly  between 
Shelbyville  and  Christiansburg.  It  appears  from  the 
averments  of  the  petition  that  the  appellee,  Louisville 
&  Nashville  Railroad  Company,  owns  and  operates  a 
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line  of  railroad  rumdng  from  Louisville  via  Frankfort 
to  Lexington  and  other  points  east  thereof,  which 
originally  had  its  terminns  at  the  latter  city,  and  was 
formerly  known  as  the  Lonisville,  Cincinnati  &  Lex- 
ington Eailroad.    This  railroad  passes  through  a  sec- 
tion of  Shelby  county,  though  at  a  distance  of  several 
miles  from  Shelbyville,  its  county  seat,  and  it  has 
stations  or  depots  at  Pleasureville,  Christiansburg, 
Bagdad,  and  Hattan;  all  in   Shelby  county.    Some 
years  ago  the  appellee,  Louisville  &  Nashville  Bail- 
road  Company,  also  acquired  the  ownership,  and  con- 
trol of  a  line  of  railroad  from  Shelbyville  to  Anchor- 
age, where  it  connects  with  its  main  line  from  Louis- 
ville to  Lexington.    Li  1895  the  appellee,  Louisville 
&  Nashville  Bailroad  Company,  constructed  a  rail- 
road from  Shelbyville  to  Christiansburg,  a  distance 
of  8 1-3  miles,  connecting  at  the  latter  place  with  its 
main  line  from  Louisville  to  Lexington.    By  the  build- 
ing of  the  railroad  between  Shelbyville  and  Chris- 
tiansburg appellee  became  the  owner  of  a  line  of  rail- 
road running  entirely  through  Shelby  county,  one  end 
of  which  connected  with  its  main  line  at  Christians- 
burg and  the  other  at  Anchorage.    Upon  the  comple- 
tion of  the  road  between  Shelbyville  and  Christians- 
burg, it  was  leased  to  the  Chesapeake  &  Ohio  Bail- 
way  Company  for  its  exclusive  use,  and,  in  addition, 
the  latter  company  also  acquired  the  right  to  run  its 
trains  over  that  part  of  the  railroad  owned  by  the  ap- 
pellee, Louisville  &  Nashville  Bailroad  Company,  con- 
necting Shelbyville  with  its  main  line  at  Anchor- 
age.   By  this  arrangement  all  the  trains,  both  passen- 
ger and  freight,  of  the  Chesapeake  &  Ohio  Bailway 
Company  that  had  theretofore  run  from  Lexington  to 
Louisville  altogether  upon  and  over  the  old  or  main 
line  of  the  Louisville  &  Nashville  Bailroad  Company 
between  those  points,  were  enabled  to  leave  the  main 
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line  at  Christiansburg  and  reconnect  with  it  at  An- 
choragej  thereby  relieving,  in  some  sort,  the  conges- 
tion upon  the  main  line,  and  securing  a  lessening  of 
the  distance  between  Christiansburg  and  Louisville 
of  about  12  miles,  which  was  and  is  a  matter  of  con- 
siderable importance  to  the  Chesapeake  &  Ohio  Bail- 
way  Company  in  operating  its  fast  through  passenger 
and  freight  trains  and  maintaining  proper  connec- 
tions. The  contract  between  the  railroad  companies 
prohibits  the  Chesapeake  &  Ohio  Railway  Company 
from  doing  any  local  passenger  or  freight  business 
from  points  between  Lexington  and  Louisville;  that 
is  to  say,  by  the  terms  of  the  contract  the  Chesapeake 
&  Ohio  Railway  Company  acquired  the  right  to  run 
its  through  trains  only  over  the  road  in  question,  and 
all  business  originating  upon  the  lines  between  Lex- 
ington and  Louisville,  not  including  either  of  those 
points  to  the  other,  was  to  belong  to  the  Louisville  & 
Nashville  Railroad  Company  exclusively,  except  pas- 
senger fares  from  points  where  the  Chesapeake  & 
Ohio  trains  might  be  obliged  to  stop  on  account  of 
railway  crossings,  train  orders,  water,  etc.,  in  which 
event  that  company  was  to  receive  25  per  cent,  of  such 
fares  and  the  Louisville  &  Nashville  Railroad  Com- 
pany 75  per  cent,  thereof. 

It  further  appears  that,  though  the  Louisville  & 
Nashville  Railroad  Company  continued  to  operate, 
and  is  yet  operating  daily,  its  trains,  both  passenger 
and  freight,  the  former  twice  and  the  latter  at  least 
once  each  way  between  Shelbyville  and  Louisville,  it 
has  never  run  its  trains,  either  passenger  or  freight, 
upon  or  over  that  part  of  its  railroad  extending  from 
Shelbyville  to  Christiansburg;  and  though  the  Chesa- 
peake fcOhio  Railway  Company  daily  runs  its  through 
passenger  and  freight  trains  over  appellee's  railroad 
in  Shelby  county  in  going  to  and  from  Louisville,  it 
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will  not  sell  tickets  or  carry  passengers  or  freight 
from  Shelbyville  to  Christiansburg,  or  from  Chris- 
tiansburg  to  Shelbyville;  that  one  of  its  passenger 
trains  which  passes  Shelbyville  at  10  o'clock  a.  m.  each 
day,  going  west,  will  carry  passengers  from  Bagdad 
to  Shelbyville,  but  refuses  to  sell  them  tickets  or  ac- 
cept fares  from  Bagdad  to  Louisville,  or  any  other 
point  except  Shelbyville,  and  its  train  arriving  at 
Shelbyville  from  Louisville  about  7  p.  m.  each  day 
will  carry  passengers  from  Shelbyville  to  Bagdad, 
but  will  not  sell  tickets  to  or  carry  passengers  from 
Shelbyville  to  any  other  station  in  Shelby  county  on 
its  evening  train. 

It  is  further  averred  in  the  petition  that  appellant,  by 
proper  proceeding  and  due  notice  to  the  two  railroad 
companies,  carried  before  the  Board  of  Railroad  Com- 
missioners of  the  State  its  complaint  set  forth  in  the 
petition,  and,  after  receiving  the  evidence  and  duly 
considering  the  questions  of  law  and  fact  presented, 
they  decided  that  the  public  has  a  right  to  the  use  of 
local  passenger  and  freight  train  service  over  the  ap- 
pellee's railroad  from  Shelbyville  to  Christiansburg, 
as  demanded ;  that  a  copy  of  the  findings  of  the  Rail- 
road Commissioners  whs  delivered  to  each  of  the  rail- 
road companies,  but  that,  notwithstanding  the  action 
of  the  Railroad  Commissioners,  they  failed  and  re- 
fused to  comply  with  its  findings  and  order,  and  have 
not  yet  done  so. 

A  demurrer  was  filed  to  the  petition  by  each  of  the 
railroad  companies.  The  court  overruled  the  demur- 
rer of  appellee,  Louisville  &  Nashville  Railroad  Com- 
pany, but  sustained  that  of  the  Chesapeake  &  Ohio 
Railway  Company,  and  the  petition  as  to  it  was  dis- 
missed. The  judgment  was  excepted  to  by  appellant, 
and  an  appeal  prayed;  but,  as  no  appeal  has  been 
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taken  therefrom,  that  judgment  is  not  before  us  for 
review. 

After  its  demurrer  to  the  petition  was  overruled,  the 
appellee,  Louisville  &  Nashville  Railroad  Company, 
filed  answer,  in  which  it  admitted  its  failure  and  re- 
fusal to  operate  either  passenger  or  freight  trains  on 
its  line  of  railroad  between  Shelby ville  and  Christians- 
burg,  but  denied  that  either  of  these  places  or  the  pub- 
lic elsewhere  were  needing  or  asking  for  additional 
railroad  facilities  between  those  points.  As  a  further 
defense  it  was  alleged  in  the  answer  that  the  railroad 
between  those  points  was  constructed  by  appellee 
solely  for  the  use  of  the  Chesapeake  &  Ohio  Railway 
Company  to  enable  it  to  make  fast  time  between  the 
east  and  west,  and  without  purpose  on  appellee's  part, 
or  expectation  upon  the  part  of  the  public,  that  it 
would  be  used  for  the  transportation  of  local  passen- 
frers  or  freight;  that  the  road  is  being  used  by  the 
Chesapeake  &  Ohio  Railway  Company  exclusively  for 
the  running  of  its  fast  through  passenger  and  freight 
trains,  and  that  its  use  by  appellee's  trains  for  the 
transportation  of  passengers  or  freight  would  cause 
a  violation  of  its  contract  with  the  Chesapeake  &  Ohio 
Railway  Company ;  that  the  business  or  traflSc  between 
Shelbyville  and  Christiansburg  would  not  justify  the 
operating  of  either  passenger  or  freight  trains  by  ap- 
pellee from  one  to  the  other,  and  that,  if  compelled  to 
do  so,  the  expense  thereof  would  entail  upon  appel- 
lee a  heavy  and  continuous  loss.  It  is  also  averred 
in  the  answer  that  the  Statutes  of  Kentucky  only  re- 
quire a  railroad  company  *'to  run  at  least  one  pas- 
senger train  each  way  on  every  day  of  the  x?ar,  Sun- 
days excepted,  over  said  line;"  that  the  Chesapeake 
&  Ohio  Railway  Company  is  running  one  passenger 
train  each  way  on  every  day  of  the  year  over  the  line 
of  railroad  in  question,  and  has  done  so  ever  since  the 
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right  to  operate  its  trains  thereon  was  obtained  of  ap- 
pellee, which  relieved  the  latter  of  the  duty  to  run  ad- 
ditional trains  over  the  same  road,  and  is  besides  a 
literal  compliance  with  the  law.  The  reply  filed  by 
appellant  contained  a  traverse  of  the  affirmative 
matter  of  the  answer  as  amended,  thereby  completing 
the  issues,  and  in  the  trial  which  followed  the  court 
rendered  judgment  dismissing  the  petition,  of  which 
appellant  complains. 

Section  772a,  Ky.  St.,  1903,  provides:  ''That  all 
corporations,  companies,  persons  or  associations  own- 
ing and  operating  a  railroad  line  in  this  Common- 
wealth, or  any  branch  of  any  railroad  in  this  Common- 
wealth, the  length  of  which  exceeds  five  miles,  shall 
be  required  and  they  are  hereby  directed  to  run  at 
least  one  passenger  train  each  way  on  every^  day  of 
the  year,  Sundays  excepted,  over  said  line.''  •  •  • 
Section  792  provides:  ''When  two  railroad  companies 
use  the  same  line  of  roadway  in  the  operation  of  their 
trains,  they  shall  afford  along  such  roadway  reason- 
able and  proper  facilities  for  the  receiving,  forward- 
ing and  delivering  of  passengers  and  property  with- 
out discrimination  in  their  rates  and  charges.  AH 
contracts  made  between  such  companies,  in  so  far  as 
the  same  shall  conflict  with  the  provisions  of  this  sec- 
tion, are  hereby  declared  to  be  null  and  void  and  con- 
trary to  public  policy.  The  Railroad  Commissioners 
shall  enforce  the  provisions  of  this  section  by  impos- 
ing the  same  penalties  for  violation  thereof  as  is  pro- 
vided in  section  220  of  this  act  for  violation  of  said 
section.''  It  is  disclosed  by  the  record  that  some  time 
before  the  institution  of  this  action  another  was 
brought  in  the  name  of  the  Commonwealth  under  sec- 
tion 772a,  supra,  to  recover  of  the  Chesapeake  &  Ohio 
Railway  Company  the  penalties  therein  provided  for 
their  alleged  failure  to  furnish  adequate  passenger  ac- 
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commodations  to  the  local  traveling  public  upon  and 
over  their  line  of  railroad  between  Shelby\ille  and 
Christiansburg.  In  that  action  the  following  instruc- 
tion seems  to  have  been  given  by  the  trial  court  to  the 
jury:  **The  jury  are  instructed  that  the  failure  to 
stop  trains  at  Christiansburg,  or  sell  tickets,  or  trans- 
port passengers  thereto  and  therefrom,  over  said 
Shelby  cut  off,  is  immaterial,  as  that  failure  can  not 
be  considered  in  this  action,  but  is  a  matter  within  the 
control  of  the  Railroad  Commissioners  of  Kentucky/' 
Under  this  instruction  the  jury  returned  a  verdict  for 
the  defendants,  and  judgment  was  entered  in  accord- 
ance therewith,  dismissing  the  petition.  Upon  appeal 
to  this  court  the  instruction  referred  to  was  approved 
and  the  judgment  aflSrmed,  but  in  the  opinion  the  court 
said:  ^^Sorne  reference  is  made  to  the  power  of  the 
Railroad  Commission  in  regard  to  the  operation  of 
railroads.  It  is  also  argued  that  under  the  law  rail- 
roads, being  common  carriers,  are  bound  to  furnish 
reasonable  facilities  for  passengers  and  traflSc  thereon. 
But  neither  of  these  questions  is  before  us  for  deci- 
sion, and  we  expressly  decline  to  give  any  opinion 
thereon.  It  is,  however,  clear  to  us  that  the  appellees 
have  not  violated  the  letter  of  the  statute  aforesaid, 
and  it  therefore  follows  that  the  judgment  iippealed 
from  must  be  qnd  is  affirmed."  Commonwealth  v. 
L.  &  N.  R.  R.  Co.,  112  Ky.,  783,  66  S.  W.,  753,  23  Ky. 
Law  Rep.,  1986.  Following  the  decision  of  the  case, 
supra,  the  complaint  set  forth  by  the  petition  in  the 
case  at  bar  was  presented  by  petition  from  the  judge 
of  the  Shelby  circuit  court  and  others  to  the  Railroad 
Commissioners,  urging  them  to  take  such  action  in 
the  premises  as  would  give  the  public  the  relief  sought. 
Thereupon  the  commissioners,  after  due  notice  to  the 
two  railroad  companies  concerned,  and  considering  the 
evidence  offered  by  all  the  parties,  rendered  in  writing 
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their  finding  and  opinion,  from  which  we  quote  the  fol- 
lowing: ''Here  we  have  an  improved  modem  public 
highway,  a  continuous  line  of  railroad  running  from 
Anchorage  to  Christiansburg,  27.60  miles  in  length, 
running  through  one  of  the  most  prosperous,  fertile 
and  thickly  settled  portions  of  the  State,  and  only  19.10 
miles  of  which  is  operated  for  local  public  traffic.  The 
remaining  8%  miles  are  entirely  without  such  accom- 
modations. In  the  opinion  of  the  commission  the  re- 
lative rights  and  duties  of  these  parties  are  plain. 
The  public  has  the  right  to  the  use  of  the  local  passen- 
ger and  freight  train  service  over  this  line  from 
Shelbyville  to  Christiansburg,  and  it  is  the  duty  of 
the  L.  &  N.  (Louisville  and  Nashville  Railroad  Com- 
pany) to  either  furnish  this  accommodation  by  the 
operation  of  its  own  trains,  or  to  so  reform  its  con- 
tract with  the  Chesapeake  &  Ohio  Railway  Company 
that  the  latter  company  may  perform  this  service. 
*  *  *  The  commission  does  hereby  refuse  to 
exonerate  said  company  from  the  performance  of  its 
said  duties,  and  from  the  requirements  of  section  772a, 
792  and  820,  Ky.  St."  A  copy  of  the  opinion  and 
finding  of  the  Railroad  Commissioners  was  delivered 
to  each  of  the  railroad  companies  concerned,  and  a 
copy  also  furnished  the  judge  of  the  Shelby  circuit 
court,  but,  as  no  steps  were  taken  by  either  company 
to  comply  with  the  findings  of  the  commissioners, 
this  action  was  brought  to  enforce  their  compliance 
therewith. 

An  examination  of  the  record  leads  us  to  the  con- 
elusion  that  the  findings  of  fact  reported  by  the  Rail- 
road Commissioners  are  supported  by  the  evidence  in- 
troduced before  the  trial  court.  It  is  an  admitted  fact 
that  only  the  trains  of  the  Chesapeake  &  Ohio  Rail- 
way Company  are  operated  over  that  part  of  appel- 
lee's road  extending  from  Shelbyville  to  Christiana- 
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burg.  It  is  likewise  admitted  that  that  company  will 
not  sell  tickets  or  carry  passengers  or  freight  from 
Shelbyville  to  Christiansburg  or  from  the  latter  place 
to  Shelbyville,  yet  there  is  both  a  railroad  depot  and 
telegraph  office  at  Christiansburg  as  at  Shelbyville. 
Although  this  part  of  appellee  ^s  road  runs  through 
the  most  fertile  section  of  Shelby  county,  where  great 
quantities  of  wheat,  com,  tobacco  and  hemp  are 
grown,  and  a  large  number  of  horses,  mules  and 
shipping  cattle  are  produced,  if  a  resident  of  that  com- 
munity desires  to  ship  his  stock  or  produce  to  Lexing* 
ton,  Cincinnati,  or  further  east  upon  the  trains  of  the 
Chesapeake  &  Ohio  Railway  Company,  he  must  either 
haul  it  to  some  station  on  the  Louisville  &  Lexington 
Division,  or  haul  it  to  Shelbyville,  and  ship  it  to  Louis- 
ville, and  fhere  rebill  it  over  the  Chesapeake  &  Ohio, 
by  which  means  it  will  return  upon  the  cars  of  that 
company  through  Shelby  county,  and  by  his  home,  on 
its  way  east;  all  of  which  entails  upon  the  shipper 
unreasonable  and  unnecessary  delay  and  cost.  We 
are  of  opinion  that  the  citizens  of  Shelbyville  and 
Christiansburg,  and  those  of  the  communities  con- 
tiguous to  each,  are  entitled  to  better  facilities  for  the 
transportation  of  passengers  and  freight  between  the 
two  places  named  than  have  been  afforded  them,  and 
that  the  powers  of  the  court  were  properly  invoked  in 
their  behalf. 

There  is  no  merit  in  the  contention  of  the  appellee 
that  its  contract  with  the  Chesapeake  &  Ohio  Railway 
Company  prevents  it  from  affording  the  public  the 
railroad  facilities  demanded.  Section  792  of  the 
statute,  which  requires  two  railroad  companies  using 
the  same  line  of  railway  to  afford  reasonable  facilities 
for  passenger  and  freight  traffic,  expressly  declares 
that  **all  contracts  made  between  such  companies,  in 
so  far  as  the  same  shall  conflict  with  the  provisions  of 
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this  section,  are  hereby  declared  to  be  null  and  void, 
and  contrary  to  public  policy/'  Under  the  letter  of 
the  statute,  therefore,  appellee  had  no  power  to  make 
such  a  contract  as  would  relieve  it  of  the  performance 
of  duties  it  owed  to  the  public  as  a  common  carrier. 
In  Washington  A.  &  G.  K  R.  v.  Brown,  17  Wall,  445, 
21  L.  Ed.,  675,  the  Supreme  Court  of  the  United 
States  said:  **It  is  the  accepted  doctrine  in  this 
country  that  a  railroad  corporation  can  not  escape  the 
performance  of  any  duty  or  obligation  imposed  by  its 
charter  or  the  general  law;s  of  the  State  by  a  voluntary 
surrender  of  its  road  into  the  hands  of  lessees.  The 
operation  of  its  road  by  the  lessee  does  not  change 
the  relation  of  the  original  company  to  the  public.'' 
Equally  untenable  is  appellee's  contention  that  the 
running  of  a  train  daily  each  way  by  the  Chesapeake 
&  Ohio  Railway  Company  is  a  sufficient  compliance 
with  the  law.  Of  what  benefit  to  local  passengers  and 
traffic  would  be  the  running  of  daily  trains  if  they 
never  stop  at  way  stations  or  afford  local  accommoda- 
tion? It  is  to  accommodate  the  entire  public  that 
both  through  ^nd  local  trains  are  operated  by  railroad 
companies.  **A  railroad  cqmpany  is  a  public  high- 
way, and  none  the  less  so  because  conducted  and  main- 
tained through  the  agencies  of  a  corporation  deriving 
its  existence  and  powers  from  the  State.  Such  corpor- 
ation was  created  for  a  public  purpose,  it  performs 
functions  of  the  State,  it  has  authority  to  exercise  the 
right  of  eminent  domain  and  to  charge  tolls,  though 
»given  primarily  for  the  benefit  of  the  public  good. 
*  *  *  It  can  not  be  assumed  that  any  railroad  cor- 
poration accepting  franchise  rights  and  privileges  at 
the  hands  of  the  ^public  ever  supposed  that  it  acquired, 
or  it  was  intended  to  grant  to  it,  the  power  to  construct 
and  maintain  a  public  highway  simply  for  its  benefit." 
Smith  V.  Amps,  169  U.  S.,  545,  18  Sup,  Ct.,  418,  42  L. 
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Ed.,  819.  Railroads  are  creatures  of  the  law,  invested 
with  certain  powers  to  promote  the  public  interest,  for 
which  reason  they  may  be  required  to  conduct  their 
affairs  in  furtherance  of  the  public  objects  of  their 
creation;  and  it  is  because  of  this  public  character 
that  courts  assume  jurisdiction  to  enforce  the  public 
duties  required  of  them.  The  following  excellent 
statement  of  the  law  on  this  subject  may  be  found  in 
Gladson  v.  State  of  Minnesota,  166  U.  S.,  429, 17  Sup. 
Gt.,  628, 41 L.  Ed.,  1064 :  ^  *  The  princilpes  of  law  which 
govern  this  case  are  familiar,  and  have  often  been 
aflSrmed  by  this  court.  A  railroad  corporation 
created  by  a  State  is  for  all  purposes  of  local  govern- 
ment a  domestic  corporation,  and  its  railroad  within 
the  State  is  a  matter  of  domestic  concern,  even  when 
its  road  connects,  as  most  railroads  do,  with  rail- 
roads in  other  States;  and  the  State  which  created 
the  corporation  may  make  all  needful  regulations  of 
a  police  character  for  the  government  of  the  corpora- 
tion while  operating  its  road  in  tliat  jurisdiction.  It 
may  prescribe  the  location  and  the  plans  of  construc- 
tion of  the  road,  the  rate  of  speed  at  which  trains 
shall  run,  and  the  places  at  which  they  shall  stop,  and 
may  make  any  other  reasonable  regulation  for  their 
management  in  order  to  secure  the  objects  of  the  cor- 
poration and  the  safety,  good  order,  convenience,  and 
comfort  of  the  passengers  and  of  the  public.  All 
such  regulations  are  strictly  within  the  police  power 
of  the  State. "  *  •  •  Lake  Shore  &  M.  S.  Ry.  Co. 
V.  State  of  Ohio,  173  U.  S.,  285,  19  Sup.  Ct.,  465,  43 
L.  Ed.,  702.  The  power  to  regulate  the  relative  rights 
and  duties  of  the  railroads  and  the  public  in  this 
State  has,  in  large  measure,  been  delegated  by  the 
Legislature  to  the  Railroad  Commission,  and  the 
provisions  of  the  statute  under  which  the  commission- 
ers acted  in  this  case  being  reasonable,  we  can  but 
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conclude  from  the  facts  disclosed  by  the  record  that 
their  determination  of  the  questions  presented  by  the 
complaint  upon  which  they  acted  was  proper,  and  for 
the  convenience  of  the  public.  Therefore  the  recom- 
mendation made  by  them  should  have  been  obeyed  by 
the  railroad  companies,  but,  they  having  failed  to  do 
so,  appellant  could  but.resort  to  the  courts  for  relief. 

It  is  strongly  insisted  for  appellee  that  the  income 
that  would  be  derived  from  operating  trains  for  local 
passenger  and  freight  traffic  on  that  part  of  the  road 
where  it  does  not  now  afford  such  accommodatioii, 
would  be  insufficient  to  maintain  such  accommodation. 
On  this  point  there  is  some  conflict  of  evidence,  but 
it  was  made  to  appear  on  the  hearing  before  fhe  Rail- 
road Commissioners  that  appellee's  net  income  upon 
its  entire  railroad  system  in  Kentucky  is  about  $4,000,- 
000,  per  annum,  and  on  the  Shelby vi lie  branch  from 
Shelbyville  to  Anchorage  $31,000  per  annum.  We  do 
not  find  these  facts  successfully  contradicted  in  the 
record.  But,  in  any  event,  appellee  can  not  be  per- 
mitted to  escape  the  performance  of  any  duty  or  obli- 
gation imposed  by  its  charter  or  the  general  laws  of 
the  State  by  transferring  its  road,  or  any  part  thereof, 
to  a  lessee,  or  upon  the  ground  that  its  own  operation 
thereof  will  occasion  loss  to  it. 

Being  of  the  opinion  that  the  appellant  is  entitled 
to  a  mandatory  injunction  to  compel  appellee  to 
furnish  the  facilities  for  local  passenger  arid  freight 
traffic  asked  in  the  petition,  the  judgment  is  reversed, 
and  cause  remanded  for  further  proceedings  con- 
sistent with  the  opinion. 

Petition  for  rehearing  by  appellee  overruled. 


Digitized  by 


Google 


106  ^iJTUCKY  itfePOB'TS.       [Vol.  1^. 


i  120    106 
fl21    382. 


Garth  v.  Davis  &  Johnson,  &c. 


Case  13.— ACTION  BY  W.  E.  GARTH  AGAINST  DAVIS  &  JOHN- 
SON AND  OTHERS  FOR  SPECIFIC  EXECUTION  OF  A 
CONTRACT  FOR  SALE  OF  LAND.— March  10. 

Il  }^^  Garth  v.  Davis  &  Johnson,  &c 


Appeal  from  Warren  Circuit  Court. 

John  M.  Galloway,  Circuit  Judge. 

Judgment  for  defendants.  *  Plaintiff  appeals.    Re- 
versed. 

statute  of  Frauds — Dealing  in  Real  Estate — ^Auction  Sale  of  Lots — 
Purchase  by  Partners — Verbal  Agreement — ^Written  Memoran- 
dum by  Auctioneer — Agency^Enforcement  of  Contract 

1.  Auction  Sale  of    Lots — Purchase    by    Partners — ^Verbal*  Agree- 

ment— ^Written  Memorandum  by  Auctioneer — Enforcement  of 
Contract — Where  two  persons  verbally  agreed  to  form  a  co- 
partnership and  to  attend  an  auction  sale  of  town  lots  and 
each  was  to  buy  in  his  own  name  certain  lots,  and  both  were 
thereafter  to  pay  for  and  own  all  of  them  as  co-partners,  and 
in  pursuance  thereof  each  of  them  did  attend  said  sale  and  bid 
in  certain  lots,  of  each  of  which  bids  a  memorandum  was  kept 
and  signed  by  the  auctioneer,  such  agreement  constituted  a 
co-partnership,  and  the  owner  of  t^e  lots  having  tendered  them 
a  joint  deed  for  said  lots  and  demanded  a  compliance  on  their 
part  with  the  terms  of  the  sale,  which  they  refused,  was  en- 
titled in  a  Joint  action  against  them  to  enforce  a  specific  execut 
tion  of  the  contract. 

2.  Statute  of  frauds — Dealing  in  Real  Estate — ^An  agreement  to 

become  partners  in  dealing  in  real  estate  is  not  a  contract  to 
buy  nor  a  contract  to  sell  real  estate  as  between  the  parties 
to  it,  and  is  not  within  the  statute  of  frauds,  and,  therefore, 
need  not  be  in  writing  if  to  be  begun,  and  may  not  end  within 
a  year,  although  as  a  fact  it  may  not  be  terminated  for  more 
than  a  year. 

3.  Auctioneers — ^Agency — The  auctioneer's  memorandum,  signed  by 

him,  describing  the  lots  sold  and  stating  the  terms  of  the  sale, 
was  sufficient  to  bind  both  seller  and  buyer,  and  was  a  com- 
pliance with  the  statute. 

W.  B.  GARTH,  attorney  for  appellant. 

1.  This  record  shows  that  on  May  2G,  1903,  the  appellees,  Davia 
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&  Johnson,  before  attending  the  auction  sale  of  certain  lots  in  the 
grove,  agreed  to  buy  the  lots  in  partnership,  to  be  owned  Jointly 
by  them,  each,  however,  to  bid  separately.  Under  this  agreement 
twelve  lots  were  knocked  ofP  to  Davis  and  six  to  Johnson;  both 
appellees  informed  appellant  that  they  had  bought  the  lots  jointly 
as  partners  and  tenants  in  common  and  instructed  him  to  so  con- 
vey the  lots  to  them  and  they  would  Jointly  pay  the  price.  The 
deed  was  prepared  accordingly  and  tendered  to  them,  which  they 
refused  to  accept  because  appellant  would  not  convey  to  them  a 
certain  street  which  they  had  not  bought. 

2.  In  addition  to  the  deed,  the  written  memoranda  of  the 
auctioneer  and  clerk  of  sale  were  filed  with  the  petition,  and  also 
the  written  contracts  signed  by  appellees,  binding  them  to  pay  the 
amount  stated  therein  for  the  property. 

3.  To  the  suit  of  appellant  to  enforce  this  contract  of  sale  a 
general  demurrer  was  sustained,  on  the  ground  that  there  was 
no  written  memorial  of  the  sale  between  the  plaintiff  and  Davis  & 
Johnson  Jointly,  hence  this  appeal. 

4.  We  contend  that  appellees  are  individually  bound  for  the 
price  of  the  lots  they  each  bought,  if  not  jointly  bound. 

5.  As  the  auctioneer  is  the  agent  of  both  the  seller  and  pur- 
chaser, his  notes  and  memoranda  are  binding  upon  both  principals 
for  whom  he  is  agent. 

AUTHOKITIES  CITED. 

Ihomas  v.  Kerr,  3  Bush,  621;  Gill  v.  Hewitt,  70  Ky.  (7  Bush), 
10;  Lynn  Boyd  Tob.  Warehouse  v.  Terrell,  13  Bush,  463;  McBrayer 
v.  Cohen,  92  Ky.,  479;  Beach  on  Contracts,  vol.  1,  sees.  569,  572; 
Moore  v.  Chenault,  28  S.  W.,  140,  16  Ky.  Law  Rep.,  531;  Ewing  v. 
SUnley,  69  S.  W.,  724,  23  Ky.  Law  Rep.,  739. 

SAMTJEL  D.  HINES,  attorney  for  appellees. 

1.  We  contend  that  under  the  statute  of  frauds  appellant  has  no 
cause-  of  action  against  appellees,  Davis  &  Johnson,  as  tenants  in 
common  or  partners,  for  there  is  no  written  agreement  from  them 
Jointly  to  purchase  the  lots,  nor  does  the  petition  set  out  any  such 
existing  state  of  facts. 

2.  The  written  memorandum  of  the  auctioneer  shows  only  the 
bids  of  the  appellees  in  their  individual  names.  The  written  con- 
tracts of  appellees  are  separate  contracts. 

3.  There  is  no  written  statement  signed  by  Davis  &  Johnson  to 
appellant;  no  written  agreement  between  Davis  &  Johnson;  no 
written  direction  from  Davis  &  Johnson  to  appellant  directing  the 
deed  to  be  made  to  them  Jointly;  no  writing  upon  which  appellant 
can  hang  a  claim  against  them  as  Joint  purchasers  and  hold  them 
each  liable  for  the  total  amount  of  the  bids. 


Digitized  by 


Google 


108  KENTUCKY  REPORTS.       [Vol.  120. 


Garth  v.  Davis  &  Johnson,  &c. 


4.  An  oral  contract  for  the  Joint  purchase  of  land  will  not  create 
a  partnership.  (Levy  v.  Brush,  45  N.  Y.,  489;  Smith  v.  Bumham, 
3  Sumner,  435.) 

Opinion  by  Judge  O'Bear — Reversing. 

Appellant  owned  a  tract  of  land  in  the  city  of  Bowl- 
ing Green,  Ky.,  which  he  caused  to  be  divided  into 
town  lots.  A  plat  was  recorded.  He  advertised  the 
lots  by  descriptions  as  indicated  in  the  recorded  plats 
for  sale  at  public  auction.  The  advertisements  were 
printed,  and  stated  the  terms  of  the  sale,  which  were, 
that  part  of  the  purchase  price  was  to  be  cash  and 
balance  in  notes  due  at  stated  inter\'^a]s.  At  the  sale  ap- 
pellee, John  D.  Davis  became  the  purchaser  of  some  of 
tlie  lots,  being  the  liigest  bidder,  and  appellee,  Henry 
J.  Jolinson  became  the  purchaser  of  others  of  the  lots. 
The  auctioneer  at  the  time  entered  a  memorandum  of 
each  of  the  sales  upon  his  book,  and  signed  it.  Appel- 
lant tendered  a  joint  deed  to  appellees,  conveying  to 
them  jointly  all  the  lots  bought  by  them  respectively, 
and  demanded  a  compliance  on  their  part  with  the 
terms  of  the  sale.  They  refused  to  accept  the  deed 
tendered.  This  suit  against  them  is  for  the  specific 
execution  of  the  contract  of  sale.  The  petition  avers 
that  appellees  Davis  and  Jolmson,  by  parol  agree- 
ment between  themselves,  entered  into  a  co-partner- 
ship, to  buy,  own,  and  use  all  the  lots  bought  by  .them 
respectively;  that  it  was  part  of  the  agreement  be- 
tween them  that  each  was  to  buy  in  his  own  name  for 
the  partnership  cei*tain  of  the  lots,  which  they  each 
did  buy  and  that  both  were  thereafter  to  pay  for  and 
own  all  of  them  as  co-partners.  A  demurrer  was  sus- 
tained to  the  petition,  and  it  was  dismissed  because  the 
circuit  court  conceived  that  the  transaction  and  agree- 
ment were  within  the  statute  of  frauds  and  perjuries, 
and  were  therefore  void.    There  was  not  a  tender  of 
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deeds  to  eacli  of  the  appellees  for  the  several  lots  bid 
in  by  each.  So,  unless  the  alleged  parol  agreement  to 
enter  into  a  partnership  to  buy  the  lots,  and  to  hold 
them  for  the  joint  account  of  the  partners,  is  enforce- 
able, the  judgment  will  have  to  be  aflBrmed. 

The  auctioneer's  memorandum,  signed  by  him,  de- 
scribing the  lots  sold,  and  stating  the  terms  of  the  sale, 
is  sufficient  to  bind  both  seller  and  buyer,  and  is  a  com- 
pliance with  the  statute.  (McBrayer  v.  Cohen.  92  Ky., 
482,  13  Ky.  Law  Eep.,  667,  18  S.  W.,  123;  Gill  v. 
Hewett,  7  Bush,  11.)'  The  question  is,  who  was  the 
buyer?  Nominally,  Davis  bought  certain  lots,  and 
Johnson  certain  others.  So  far  as  the  auctioneer's 
memorandum  goes,  none  of  the  lots  were  sold  to  both 
Davis  ^nd  Johnson.  However,  if,  as  a  matter  of  fact, 
they  were  purchased  by  each  of  them  in  their  indi- 
vidual names  for  the  partnership,  they  became  part- 
nership assets,  liable  for  the  debts  of  the  firm.;  and  to 
be  treated  as  other  partnership  assets ;  for  it  can  not 
be  material  how  the  title  appears  if  it  in  fact  belongs 
to  the  partnership.  An  agreement  to  become  part- 
ners in  trafficing  in  real  estate  is  not  within  the  statute 
of  fraud  and  perjuries.  That  statute,  as  re-enacted 
in  this  State,  reads:  **No  action  shall  be  brought  to 
charge  any  person  *  *  *  upon  any  contract  for 
the  sale  of  real  estate,  or  any  lease  thereof,  for  longer 
term  than  one  year,  *  .*  *  unless  the  *  *  * 
contract,  *  *  *  or  some  memorandum  or  note 
thereof,  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  by  his  authorized  agent."  Sec- 
tion 470,  Ky.  St.,  1903.  An  agreement  to  become  part- 
ners in  dealing  in  real  estate  is  neither  a  contract  to 
buy  nor'  a  contract  to  sell  real  estate  as  between  the 
parties  to  it.  So  far  as  the  formation  of  the  co-part- 
nership is  concerned,  the  title  to  real  estate  is  no  wise 
afifected  by  the  making  of  the  agreement.    The  terms 
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of  the  agreement,  the  mutual  undertakings  by  the 
partners  as  between  themselves  as  to  what  each  will 
contribute,  and  the  interests  of  each  in  the  profits  of 
their  undertaking,  are  matters  not  necessarily  affected 
by  the  statute.  The  most  numerous,  and  what  seems 
to  us  the  best-reasoned,  authorities  hold  that  such  con- 
tract need  not  be  in  writing  if  to  be  begun  and  may 
end  within  a  year,  although  as  a  fact  it  may  not  be  ter- 
minated for  more  than  a  year.,  We  cite  the  following 
among  many  cases  holding  these  views :  Browne,  Stat, 
of  Frauds,  sees.  364-67;  Meaghter  v.  Eeed  (Colo.)  24 
Pac.  681,  9  L.  R.  A.,  455;  Dale  v.  Hamilton,  5  Hare, 
369 ;  Jones  v.  Davies,  60  Kan.,  309, 56  Pac,  484,  72  Am. 
St.  Rep.,  354;  Bates  v.  Babcock,  95  Cal.,  479,  30  Pac, 
605,  16  L.  R.  A.,  745,  29  Am.  St.  Rep.,  133;  Holmes  v. 
McCray,  51  Ind.,  358,  19  Am.  Rep.,  735;  Richards  v. 
Grinnell,  63  Iowa,  44, 18  N.  W.,  668,  50  Am.  Rep.,  727; 
Chester  v.  Dickerson,  52  Barb.  (N.  Y.),  349;  Id.,  54  N. 
Y.,  1,  13  Am.  Rep.,  550.  In  this  State  the  doctrine 
prevails  that  partnership  real  estate  is  deemed  per- 
sonalty for  the  purposes  of  the  partnership  (Spalding 
v.  Wilson,  80  Ky.,  589,  4  Ky.  Law  Rep.,  575;  Casky 
V.  Casky,  5  Ky.  Law  Rep.,  775 ;  Flanagan  v.  Shuck,  82 
Ky.,  617,  6  Ky.  Law  Rep.,  699),  which  is  sometimes 
given  as  one  of  the  reasons  for  the  rule  that  agree- 
ments to  become  partners  in  dealing  in  lands  is  not 
within  the  statute  (Flower  v.  Barnekoff,  20  Or.,  132, 
25  Pac,  370, 11  L.  R.  A.,  149).  When  the  partnership 
is  formed,  though  by  parol,  and  the  status  of  the  co- 
partners has  become  thereby  fixed,  the  firm's  transac- 
tions as  between  it  and  others  concerning  lands  are 
subject  to  the  same  terms  under  the  statute  as  any 
individuals  are.  The  firm,  if  it  proposes  to  buy  or 
sell  land,  will  be  bound  or  not-in  the  transaction,  pre- 
cisely as  an  individual  would  be  under  the  same  cir- 
cumstances.   Duncan  v.  Duncan,  93  Ky.,  37,  13  Ky. 
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Law  Rep.,  917,  18  S.  W.,  1022,  40  Am.  St.  Rep.,  159. 
It  may  buy  or  sell  by  its  agent,  whose  authority  need 
not  be  in  writing.  Tewksbury  v.  Howard,  338  Ind., 
103,  37  N.  E.,  355;  Brown  v.  Eaton,  21  Minn.,  409. 
The  memorandum  or  contract,  though  signed  by  the 
agent  alone,  his  principals  not  being  named,  is  suffi- 
cient under  the  statute  to  charge  the  principals. 
Salmon  Falls  Mfg.  Co.  v.  Goddard,  14  How.  (U.  S.), 
446, 14  L.  Ed.,  463.  As  co-partners  are  deemed  agents 
for  each  other  in  the  transactions  of  the  firm  (Fergu- 
son V.  Sims,  3  Ky.  Law  Rep.,  684;  Davis  v.  Wiley,  3 
Ky.  Law  Rep.,  315,  755;  Scott  v.  Colmesnil,  7  J.  J. 
Marsh.,  423),  a  memorandum  signed  by  a  partner,  or 
authorized  by  him  and  in  his  name,  but  made  for  the 
firm,  will  bind  the  partners. 

The  case  of  Parker's  Heirs  v.  Bodley,  4  Bibb.,  102, 
can  not  be  deemed  in  conflict  with  what  is  herein  ad- 
judged. That  case  ought  to  turn  upon  the  fact  that 
the  agreement  between  Bodley  and  Parker  to  become 
co-partners  in  the  purchase  of  the  Byer's  estate  was 
not  consummated  until  after  Parker  had  bought  the 
land.  It  was  then  held  that  his  agreement  subse- 
quently entered  into,  to  sell  a  part  of  it  to  Bodley  in 
the  way  of  a  partnership  enterprise,  was  within  the 
statutes  of  frauds.  But,  if  the  opinion  be  not  sus- 
ceptible of  this  construction,  it  is  not  in  harmony  with 
the  later  decisions  of  this  court,  nor  with  the  trend  of 
the  decisions  on  this  subject  generally. 

It  follows  that,  if  either  of  the  appellees  was  in  fact 
acting  for  his  firm  in  buying  the  lots  bid  in  by  him  at 
the  sale,  and  was  acting  in  pursuance  to  the  partner- 
ship agreement  alleged,  his  act  in  that  matter  was  the 
firm's  act.  He  had  the  power  to  bind  his  finn  by  em- 
ploying an  agent  to  act  for  it  in  signing  a  eufficient 
memorandum  to  comply  with  the  statute.  ^  So  that  the 
signature  of  the  auctioneer  to  his  memorandum  be- 
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came  the  binding  act  of  the  firm  in  that  transaction. 
As  the  sale  was  to  appellees  as  partners,  which  gave 
them  joint  interests  in  the  lots,  and  made  them  jointly 
liable  therefor  (assuming  the  allegations  of  the  peti- 
tion to  be  trae),  the  tender  of  one  deed  to  them  con- 
veying the  lots  to  them  jointly  was  a  full  compliance 
with  appellant's  obligation  under  the  terms  of  the 
sale  to  convey  the  title  as  a  condition  precedent  to 
demanding  the  money  and  the  execution  of  the  notes. 
In  our  opinion,  the  petition  stated  a  cause  of  action, 
and  the  court  erred  in  sustaining  the  demurrer  to  it. 

Judgment  reversed,  and  cause  remanded  for  pro- 
ceedings consistent  herewith. 


Case  14.— ACTION  BY  L.  OBERDORFER  AGAINST  THE  LOUIS- 
VILLE SCHOOL  BOARD.  FOR  SALARY  AS  JANITOR  OF 
SAID  BOARD.— March  10. 

Oberdorfer  v.  Louisville  School  Board. 

Appeal  from   Jefferson   Circuit   Court,  (Common 
Pleas,  1st  Division). 

Emmet  Field,  Judge. 

Judgment  for  defendant.    Plaintiff  appeals.    Re- 
versed. 

School  Boards — Salaries  of  Employes — Payment — Duty  of  Board — 
Suit  Against — Public  Policy— Assignment  of  Salary — Rights 
of  Assignee. 

1.  School  Boards — Salaries  of  Employes — Payment — The  Louisville 
School  Board,  under  Kentucky  Statutes,  section  294 d,  is  a  cor* 
poration,  with  power  to  contract,  sue  and  be  sued,  and  under 
section  295G  it  had  a  right  to  employ  a  janitor  and  fix  his 
salary,  and  by  section  2954  it  is  its  duty  to  pay  such  salary 
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out  of  the  fund  ^whlch  annually  comes  into  its  hands  for 
educational  purposes. 

2.  Duty  of  Board— Suit  Against— Public  Policy— The  payment  of 

the  salaries  of  teachers  and  employes  is  one  of  the  duties  im- 
posed upon  the  school  board,  and  a  suit  against  it  for  the 
employe's  salary  relates  to  the  business  for  which  such  board 
was  organized,  and  such  suit  is  not  against  public  policy. 

3.  Assignment   of   Salary — Rights   of   Assignee — ^A    janitor   of   a 

school,  appointed  by  the  school  board,  has  the  right  to  assign 
his  salary  after  it  is  earned,  and  such  assignee  has  the  right 
to  enforce  its  collection  by  suit. 

CARUTH,  CHATTBRSON  &  BLITZ,  attorneys  for  appellant. 
POINTS  AND  AUTHORITIES. 

1.  There  is  a  distinction  between  an  office  and  employment 
(Amer.  &  Eng.  Bncy.  of  Law,  vol.  23,  p.  324.) 

2.  A  master  commissioner  is  not  a  public  officer.  (Goodloe  v. 
Fox,  96  Ky.,  627.) 

3.  A  fireman  is  not  a  public  officer.  (People  v.  Pinckney,  32 
N.  Y.,  377;  State  v.  Jennings,  57  Ohio  State,  415.) 

4.  A  Janitor  of  a  school  building  is  not  a  public  officer,  but  an 
employe  merely. 

5.  The  Louisville  School  Board  is  authorized  to  have  employes. 
(Gen.  Stats.,  sees.  2949-2967-2956.) 

6.  Unearned  salaries  may  be  assigned  and  collection  enforced 
by  assignee.     (Holt  v.  Thurman,  23  Ky.  Law  Rep.,  93.) 

7.  Earned  salaries  of  public  officers  can  be  assigned  and  en- 
forced. (Holt  V.  Thurman,  23  Ky.  Law  Rep.,  93,  Meechem  v.  Pub. 
Off.,  sec.  874.) 

8.  The  Louisville  School  Board  is  empowered  to  contrapt  and  be 
contracted  with,  sue  and  be  sued,  and  to  fix  the  salaries  and  terms 
of  officers,  teachers  and  employes.     (Ky.  Stats.) 

9.  The  petition  states  a  cause  of  action,  and  demurrer  was  im- 
properly sustained. 

R.  H.  BLAIN  for  appellee. 

POINTS  AND  AUTHORITIES. 

1.  The  school  Board  is  an  agent  of  the  State  government,  and 
can  only  be  sued  for  school  purposes.  Payment  of  appellant's 
demand  against  an  employe  of  the  board  is  not  a  school  purpose. 
(Con.,  183;  Ky.  Stats.,  chap.  113,  sec.  4349  and  sec.  2949:  Board  v. 
Auditor,  80  Ky.,  341;  City  v.  Leatherman,  99  Ky.,  213;  Roberts  v. 
Louisville  School  Board,  16  Ky.  Law  Rep.,  183.) 

2.  The  School  Board,  as  agent  of  the  State,  unlike  Municipall- 
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ties,  is  not  subject  to  attachment,  garnishment  or  process  on  an 
assigned  claim,  on  grounds  of  public  policy.  (Speed  v.  Brown*  10 
B.  M.,  Ill;  Holt  V.  Thurman,  23  R,.  92;  Devlne  v.  Harvey,  7  Mon., 
440;  Tracy  v.  Bornbuckle,  8  B.,  336;  Allen  v.  Russell,  78  Ky.,  118: 
Heilbronner  v.  Posey,  20  Ky.  Law  Rep.,  156;  Board  v.  Supt.  Pub. 
In.,  102  Ky.,  394;  City  v.  Leatherman,  99  Ky.,  213;  Collins  v. 
Henderson,  11  B.,  88;  Auditor  v.  Holland,  14  B.,  151;  Tiller  v. 
Burke,  19  Ky.  Law  Rep.,  1151.) 

3.  Funds  in  hands  of  School  Board  is  an  inviolable  trust,  for 
school  purposes,  and  can  not  be  diverted  by  the  Legislature,  process 
of  court,  or  individual  assignment.  (Con.,,  sec.  184;  City  v.  Leather- 
man,  99  Ky.,  213;  Board  of  Trust,  v.  Board  of  Ed.,  24  Ky.  Law  Rep., 
102;  City  v.  Louisville  School  Board,  17  Ky.  Law  Rep.,  697;  City 
of  Cynthiana  v.  Board,  21  Ky.  Law  Rep.,  731;  Board  of  Trust.  ▼. 
Board  of  Ed.,  25  Ky.  Law  Rep.,341;  Auditor  v.  Frankfort,  81  Ky., 
681;  Underwood  v.  Wood,  93  Ky.,  179;  Higgins  v.  Prater,  91  Ky.,  6; 
Halbert  v.  Sparks,  9  B.,  259;  Williamstown  v.  Webb,  89  Ky..  265.) 

Opinion  by  Judge  Paynter — Reversing. 

From  the  averments  of  the  petition,  the  Louisville 
School  Board  employed  John  T.  Bell  as  a  janitor,  and 
was  indebted  to  him  for  wages  which  were  past  dne. 
Bell  assigned  the  claims  to  appellant,  who  instituted 
this  action  against  the  School  Board  to  recover  them. 
The  court  sustained  the  demurrer  to  the  petition. 

By  sec.  2949,  Ky.  Stats.,  1903,  the  Louisville  School 
Board  is  a  corporation,  with  the  power  to  contract, 
sue,  and  be  sued.  It  had  the  right  to  employ  a 
janitor  and  fix  his  compensation,  under  sec.  2956,  Ky. 
Stats.,  1903,  for  it  is  there  provided  that  it  may  elect 
principals,  teachers,  and  employes,  and  fix  their 
salaries.  This  being  true,  it  was  the  School  Board's 
duty  to  pay  the  salaries  thus  fixed  out  of  the  funds 
which  annually  come  into  its  hands  for  educational 
purposes.     (Sec.  2954,  Ky.  Stats.,  1903.) 

The  objections  to  the  right  to  maintain  the  suit  will 
appear  in  order : 

It  is  insisted  that  the  School  Board  is  an  agent  of 
the  State,  and  can  only  be  sued  for  school  purposes. 
Under  the  law  the  board  of  education  has  control  of 
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funds  to  pay  the  expenses  of  the  public  schools,  which 
includes  principals,  teachers,  and  employes.  The 
payment  of  any  of  these  salaries  is  one  of  the  duties 
imposed  upon  the  School  Board.  A  suit  against  a 
School  Board  for  an  employe's  salary  relates  to  the 
business  for  which  the  School  Board  was  organized. 

It  is  insisted  that  the  School  Board,  as  an  agent  of 
the  State,  is  not  subject  to  be  sued,  on  the  grounds 
of  public  policy.  This  is  answered  by  the  statement 
that  the  Legislature  has  given  its  consent  that  the 
School  Board  may  be  sued. 

Counsel  for  appellee  again  says  that  funds  in  the 
hands  of  the  School  Board  ''can  not  be  diverted  by 
the  Legislature,  processes  of  court,  or  individual  as- 
signment." The  purpose  of  this  action  is  not  to 
divert  funds  in  the  hands  of  the  School  Board,  but 
to  enforce  the  payment  of  it  for  school  purposes.  If 
it  had  been  paid  to  the  janitor  or  his  assignee,  it  is 
quite  certain  that  it  would  have  been  paid  for  school 
purposes,  because  the  law  imposes  that  duty  upon  it. 
If  it  was  the  duty  of  the  School  Board  to  pay  the' 
janitor,  as  we  have  found  it  to  be,  he  had  the  right 
to  enforce  the  payment  of  it  by  suit  upon  the  board's 
refusal  to  pay  it.  If  he  had  the  right  to  do  it,  then  his 
assignee  had  the  same  right,  unless  it  was  against 
public  policy  for  the  janitor  to  have  made  the  assign- 
ment of  his  claim  against  the  School  Board.  If  it 
were  conceded  that  a  janitor  is  a  public  officer,  then 
he  had  the  right  to  make  an  assignment  of  his  salary 
after  he  had  earned  it.  (Holt  v.  Thurman,  111  Ky., 
84,  63  S.  W.,  280,  23  Ky.  Law  Rep.,  92.) 

The  judgment  is  reversed  for  proceedings  consistent 
with  this  opinion. 
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Case    15.— ACTION    FOR    PERSONAL    INJURIES    BY    ALME 
SIMONS  AGAINST  JAMBS  P.  GREGORY  AND  OTHERS. 
March  14. 

120    lid  Simons  v.  Gregory,  &c 

188     483  -»      ^f 

136     576 

'}g   JJg  Appeal   from  Jefferson   Circuit   Court   (Common 

Pleas,  2d  Division.) 

Thomas  R.  Gordon,  Judge. 

From  judgment  for  defendants.    Plaintiff  appeals. 
Affirmed. 

Counties — County  Officials  —  Defective  Courthouse  Elevator  —  In 
jury  to  Passenger — Negligence — Indemnity  Company — Con 
tractor— Liability. 

1.  Counties — County  Officials — Defective  Courthouse  Elevator— In- 

jury to  Passenger — Liability — In  an  action  by  one  injured  hy 
the  falling  of  an  elevator  in  use  in  the  courthouse  in  IjOuIs- 
ville,  Ky.,  against  Jefferson  county,  the  officers  of  the  fiscal 
court  of  Jefferson  county,  the  Jailer,  county  Judge  and  justices 
of  the  county,  personally,  the  Geiger,  Fiske  &  Koop  Co.,  who 
constructed  the  elevator,  and  the  Fidelity  and  Casualty  Co., 
who  guaranteed  its  safety,  alleging  gross  negligence  in  all 
the  defendants  in  the  building,  acceptance,  use  of  and  opera- 
tion thereof,  and  also  alleging  that  all  the  defendants  knew, 
or  could  by  ordinary  care  have  known,  of  its  defective  and 
dangerous  condition.  Held — As  to  Jefferson  county,  the  fiscal 
court,  the  county  Judge  and  justices  of  the  peace  and  Jailer, 
the  rule  is  that  neither  the  county  Judge,  the  fiscal  court,  nor 
county  officers  are  liable  to  a  person  injured  from  defects  in 
the  county  highway,  bridges  or  other  structures  which  the 
county  is,  by  law,  required  to  maintain;  that  an  elevator  is  a 
necessity  in  a  five-story  building,  and  the  fiscal  court  had 
Jurisdiction  to  have  it  built  for  the  comfort  and  convenience 
of  holding  the  courts. 

2.  Indemnity    Company — ^As    the    contract    of    the    Fidelity    and 

Casualty  Co.  was  only  to  indemnify  the  county  and  fiscal  court 
against  loss,  no  action  can  be  maintained  against  it  by  the 
plaintiff  where  neither  the  county  nor  the  fiscal  court  are 
liable. 

3.  Builder— Liability— As  to  the  Geiger,  Fiske  &  Koop  Co.,  who 

built  the  elevator,  it  is  not  averred  that  it  knew  the  elevator 
was  in  a  dangerous  condition,  but  that  it  knew,  or  by  the 
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exercise  of  ordinary  care  could  hftve  known,  this.  Where  a 
defendant  sells  a  thing  which  he  knows  is  dangerous  and 
conceals  the  danger  from  the  purchaser,  a  different  question 
is  presented.  But  this  doctfine  is  not  to  be  applied  to  the 
.  fall  of  an  elevator  which  is  charged  to  be  due  concurrently  to 
its  defectiveness  and  the  unskillfulness  and  gross  negligence 
of  the  operator  in  using  it. 

BENNETT  H.  YOUNG  for  appellant. 

POINTS  AND  AUTHOBITIES. 

1.  That  the  exemption  of  Jefferson  county  in  this  case  for 
liability  for  the  tort  set  out  in  the  pleadings  because  it  is  an  arm 
of  the  State,  is  not  founded  in  real  justice,  is  not  in  harmony  with 
the  current  decisions  of  many  of  the  most  learned  courts  of  this 
country.  That  Jefferson  county  is  not  as  important  an  arm  of 
the  State  as  the  Central  Lunatic  Asylum,  which  this  court  has 
decided  can  be  sued  for  tort,  and  that  in  the  greatly  enlarged 
extension  of  the  powers,  duties  and  functions  of  counties  there 
should  be  an  abridgement  of  this  doctrine  of  exemption  from 
liability  for  torts  and  that  as  now  maintained  by  the  former 
decisions  of  this  court  it  is  an  unjust  and  grievous  wrong  against 
a  private  citizen. 

2.  That  even  if  this  court  should  maintain  in  its  present  form, 
its  conclusion  that  counties,  as  an  arm  of  the  State  should  be 
exempt  from  liability  for  torts,  yet  even  if  this  be  so,  the  court 
should  limit  this  doctrine  so  as  not  to  exempt  counties  when  they 
have  no  legal  authority  to  do  or  perform  certain  acts,  and  yet 
have  done  these,  and  accepted  work  done  or  appliances  constructed 
under  them,  and  declare  that  when  counties  without  authority, 
commit  themselves  to  such  undertaking,  and  do  work  or  receive 
and  use  such  appliances  without  warrant  of  law,  that  under 
these  conditions  of  the  citzen  be  wronged  he  shall  not  be  debarred 
from  remedy  against  the  wrongdoer,  even  though  it  be  a  county. 

3.  That  where,  as  in  this  case,  county  officers  do  a  thing  ad- 
mitted by  them  to  be  without  legislative  warrant,  they  can  not 
plead  an  exemption  from  liability  for  such  injuries  a?  result  to 
those  who  without  fault  on  their  part  are  injured  by  the  operation 
of  such  agencies  as  may  thus  be  created  or  organized  without 
legislative  right — and  that  where  such  officers  knowingly  and 
deliberately  undertake  the  erection  of  appliances  for  public  com- 
fort, which  they  confess  and  declare  are  not  authorized  by  any  law, 
that  they  are  liable  as  individuals  for  injury  to  innocent  parties 
who  may  suffer  damages  in  the  operation  of  such  appliances,  and 
that  the  law  will  not  exempt  from  responsibility  any  one  who  in 
any  capacity  whatever  does  or  attempts  to  do  that  which  he  is 
not  authorized  or  required  to  do  In  the  performance  of  any  duty. 
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4.  That  when  a  Jailer  undertakes  for  pay,  to  keep  In  proper 
repair  and  to  operate  in  a  reasonably  safe  ^K|ay  machinery  In  a 
courthouse,  which  machinery  is  placed  there,  not  in  accordance  but 
in  violation  of  law,  that  to  thoscf  injured  by  his  negligence  and 
carelessness,  he  l^  personally  liable. 

5.  That  where  one  who  undertakes  to  install  and  construct  for 
public  use  at  public  expense  an  elevator  in  a  courthouse,  and  does 
deliberately  and  knowingly  install  and  construct  a  machine  which 
is  dangerous  and  defective,  and  the  dangers  and  defects  of  which 
are  not  or  could  not  be  known  to  those  ordinarily  using  it,  he  is 
liable  to  these  parties  for  such  injuries  as  may  be  suffered  by  them 
in  the  proper  use  thereof. 

AUTHOBITIES  CITED. 

Union  Central  Life  Insurance  Co.  v.  Spinks,  83  S.  W.,  615;  Wal- 
ton, &c.  V.  Riley  &c.,  85  Ky.,  413;  Hexter  v.  U.  S.  Life  Insurance 
Co.,  SI  Ky.,  356;  Mutual  Life  Ins.  Co.  v.  Jarboe,  &c.,  102  Ky.,  80; 
Fidelity  Trust  Co.  v.  Morganfleld,  96  Ky.,  563;  Belknap  v.  City  of 
Louisville.  99,  Ky.,  477;  Montgomery  Co.,  &c.  v.  Trimble.  104  Ky., 
629;  McGoodwin  v.  City  of  Franklin.  18  Ky.  Law  Rep.,  752;  City 
of  Owensboro  v.  Barker,  18  Ky.  Law  Rep.,  324;  Commonwealth  v. 
Farmers  Bank,  97  Ky.,  619;  Deposit  Bank  v.  Daviess  County,  102 
Ky.,  175;  Lawrence  Co.  v,  Chattarol  R.  R.  Co.,  81  Ky.,  225;  Ken- 
tucky Statutes,  sec.  1839;  Hampshire  v.  Franklin^  16  Mass.,  87; 
Hauns  v.  Ky.  Cent.  Lunatic  Asylum,  103  Ky.,  562;  Hannon  v.  St 
Louis  Co.,  62  Mo.,  313;  Wheatly  v.  Mercer,  9  Bush.,  704;  Kmeard 
V.  Hardin,  36  Am.  Rep.,  239,  53  Iowa,  430;  May  v.  County  of  Mercer, 
30  Fed.  Rep.,  248;  Colburn  v.  San  Mato  Co.,  75  Fed.  Rep.,  521; 
Bigelow  V.  Inhabitants  of  Randolph,  14  Gray  (Mass.),  541;  Thomas 
and  Wife  v.  Winchester,  6  N.  Y.,  396;  Devlin's  Adm'r  v.  Smith.  89 
N.  Y.,  470;  Huset  y.  J.  I.  Case  Machine  Co.,  120  Fed.  Rep.,  865; 
C,  St.  P.  M.&  O.  R  R.  Co.  V.  Elliott,  55  Fed.  Rep.,  949;  Norton  v. 
Sewall,  106  Mass.,  143;  Elkins  v.  McKean,  79  Penn..  493;  Bishop 
V.  Webber,  139  Mass.,  411;  Peters  v.  Johnson,  41  S.  B.,  190  (W. 
Va.),  Coughtry  v.  Glove  Woolen  Co.,  56  N.  Y.,  124;  Bright  v. 
Bamett,  60  N.  W.,  418,  26  L.  R.  A.,  524;  Roddy  v.  Railway  Co., 
104  Mo.,  234,  15  S.  W.,  1121;  Wellington  v.  Oil  Co.,  104  Mass.,  64, 
67;  Lewis  v.  Terry,  43  Pac,  398  (Cal.);  Stowell  v.  Standard  Oil 
Co..  (Mich.),  102  N.  W.,  227. 

FORCHT  &  FIELD  for  JefTerson  County  &  Fidelity  Casualty  Co. 

POINTS  AND  AUTHORITIES. 

1.  In  the  absence  of  a  statute  providing  for  liability,  no  action 
can  be  maintained  against  a  county  court,  as  such  or  against  a 
county  for  an  injury  arising  from  mere  neglect  or  even  from 
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positive  act.  (Vol.  1,  Shearman  &  Redfleld  on  Negligence  [5  Ed.], 
sec.  256;  Wheatley  v.  Mercer  County,  &c.,  9  Bush,  704;  Moberly 
V.  Carter  County,  5  Ky.  Law  Rep.,  694;  Downing  v.  Mason  County^ 
87  Ky.,  208;  Hlte  v.  Whitley  County,  91  Ky.,  168;  Sheppard  v. 
Pulaski  County,  13  Ky.  Law  Rep.,  672;  Slnkhom  v.  Lexington, 
Harrodsburg,  &c.,  T.  R.  R.  Co.,  &c.,  23  Ky.  Law  Rep.,  1479.) 

2.  Jefferson  county  is  authorized  by  law  to  install  elevators  in 
courthouse.  (Sec.  1833,  Ky  Stats.;  sec.  1834,  Ky  Stats.;  sec.  1840, 
Ky.  Stats.;  sec.  927,  Ky.  Stats.) 

3.  If  Jefferson  county  was  not  authorized  nor  required  by  law  to 
install  elevators  in  the  courthouse,  its  agents  were  acting  "ultra 
vires"  and  the  county  can  not  be  held  liable  for  tort  in  the  prosecu« 
tion  of  a  work  not  authorized  or  required  by  law.  (Downing  v. 
Mason  County,  87  Ky.,  208;  City  of  Columbus  v.  Sims,  94  Ga., 
483.) 

4.  The  appellant  is  not  a  party  to  the  contract  between  Jefferson 
county  and  the  Fidelity  &  Casualty  Company  of  New  York,  and 
she  can  not  bring  an  action  against  the  Fidelity  &  Casualty  Com- 
pany, because  there  is  no  privity  between  them.  (Hawkins  v. 
McCalla,  et  al.,  22  S.  E.  Rep.  [Ga.],  141,  142;  Buffalo  Cement  Co. 
V.  McNaughton,  90  Hun.,  78;  Embler  v.  Hartford  Steam  Boiler 
Ins.  Co.,  et  al.,  158  N.  Y..  431.  44  L.  R.  A.,  512;  Mobile  Ins.  Co.  y. 
Brame,  96  U.  S.,  580,  24  L.  Ed.,  585;  Broadway,  Adm'z  v.  Conn.  M. 
L.  Ins.  Co.,  29  Fed.  Rep.,  766;  Employers  Liability  Assurance  Corp. 
V.  Merrill,  155  Mass.,  404;  Smith  v.  The  Aetna  Ins.  Co.,  5  Lansing, 
549;  National  Bank  v.  Grand  Lodge,  98  U.  S.,  123;  Wheat  v.  Rice, 
97  N.  Y.,  296;  Lake  Ontario  R.  R.  Co.  v.  Curtis,  80  N.  Y.,  219; 
Wright  V.  Terry,  23  Florida,  160;  Burton  v.  Larkin,  36  Kansas, 
249;  Anderson  v.  Fitzgerald,  21  Fed.  Rep.,  294;  Electric  Appliance 
Co.  V.  U.  S.  Fidelity  &  Guaranty  Co.,  53  L.  R.  A.,  609;  Wolf  v. 
Downey,  164  N.  Y.,  30;  Bain  v.  Atkins,  57  L.  R.  A.,  791.) 

5.  The  policy  or  contract  of  insurance  upon  which  the  action  la 
brought  is,  according  to  the  allegations  of  the  petition,  one  of 
indemnity  solely,  and  an  indemnitor  can  not  be  charged  unless  the 
party  to  be  indemnified  becomes  liable,  therefore,  it  necessarily 
follows  that  if  Jefferson  county  be  not  liable,  the  Fidelity  & 
Casualty  Company  can  not  be  held  liable. 

6.  The  Fidelity  &  Casualty  Company's  liability  if  any,  does  not 
attach  until  it  shall  have  been  judicially  determined  that  the  plain- 
tiff has  a  valid  demand  for  damages  against  Jefferson  county, 
and  its  amount  fixed  by  a  verdict;  and  then  its  liability,  if  any, 
is  to  the  county  and  not  to  the  plaintiff. 

GIBSON,  MARSHALL  &  GIBSON  for  Geiger,  Fiske  &  Koop  Co. 
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POINTS  AND  AUTHOMTIES. 

1.  The  vendor  of  an  article  not  imminently  dangerous  in  itself 
is  not  liable  for  injuries  resulting  to  third  parties  from  defects  in 
construction  when  the  injury  Is  received  after  the  article  has 
passed  into  the  hands  of  the  vendee.  (King  v.  Creekmcre,  25  Ky. 
Law  Rep.,  1292;  Winterbottom  v.  Wright,  10  M.  &  W.,  109;  Huset 
V.  Case  Threshing  Machine  Co.,  120  Fed.  Rep.,  865,  and  cases  cited.) 

2.  A  passenger  elevator  is  not,  per  se,  something  imminently 
dangerous,  that  is,  an  injury  is  not  the  natural  or  probable  conse- 
quence of  using  it,  and  the  vendor  Is  not  responsible  for  injuries 
to  third  parties  caused  by  defective  construction,  when  the  injury 
occurs  after  the  elevator  passes  under  the  control  of  the  vendee. 
(Necker  v.  Harvey,  49  Mich.,  517;  Ziemann  v.  Elevator  Co.,  63 
N.  W.,  1021;  Thompson  on  Negligence,  sec.  1095.) 

3.  The  vendor  of  articles  which  are  imminently  dangerous  is 
not  liable  for  injuries  to  third  parties  if  the  vendee  is  aware  of 
the  imminently  dangerous  character  or  condition  of  the  article 
when  he  receives  it.  (Huset  v.  Case  Threshing  Machine  Co.,  120 
Fed.  Rep.,  865;  Heizer  v.  Manufacturing  Co.,  110  Mo.,  617;  Welling- 
ton V.  Oil  Co..  104  Mass.,  64.) 

4.  The  owner  of  a  defective  passenger  elevator,  who  knowing 
its  unsafe  condition,  puts  it  in  use  under  the  control  of  incompetent 
operators  and  invites  the  public  to  use  it,  acts  independently  in 
creating,  as  well  as  maintaining,  a  public  nuisance.  The  vendor's 
breach  of  duty  in  not  supplying  a  safe  elevator  is  not  a  concurrent 
act,  and  he  is  not  responsible  for  injuries  resulting  to  third  parties, 
the  direct  and  immediate  cause  of  which  is  the  act  of  the  owner 
in  knowingly  putting  the  unsafe  elevator  in  use  under  tbe  control 
of  incompetent  operators.  (Huset  v.  Case  Threshing  Machine  Co., 
120  Fed.  Rep.,  865;  Heizer  v.  Manufacturing  Co.,  110  Mo.,  617; 
Wellington  v.  Oil  Co.,  104  Mass.,  64.) 

Opinion  by  Chief  Justice  Hobson — Affirming.      ^ 

Appellant  was  painfully  injured  by  the  fall  of  an 
elevator  in  the  courthouse  at  Louisville  while  she  was 
in  the  elevator  as  a  passenger,  and  being  carried  from 
the  fifth  floor  to  the  first.  She  instituted  this  action 
against  the  fiscal  court  of  Jefferson  county,  Jeffer- 
son county,  the  Geiger,  Fiske  &  Koop  Co.,  the 
Fidelity  &  Casualty  Company,  the  jailer  of  Jefferson 
county,  and  the  county  judge  and  justices  personally. 
She  alleged  that  the  fiscal  court  had  the  elevator  in- 
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stalled  in  the  courthouse  voluntarily,  and  without  any 
legal  duty  on  their  part  to  do  so ;  that  they  failed  to  have 
it  constructed  safely,  and  by  gross  negligence  permitted 
it  to  be  operated  when  out  of  order  and  controlled  by 
inexperienced  persons ;  that  the  Geiger,  Fiske  &  Koop 
Company  put  in  the  elevator  under  contract  with  the 
fiscal  court,  and,  by  gross  negligence,  failed  to  make  it 
safe ;  that  the  dangerous  condition  of  the  elevator  was 
well  known  to  the  company,  or  could  have  been  known 
to  it  by  the  exercise  of  ordinary  care  upon  its  part, 
but  was  unknown  to  her ;  that  the  Fidelity  &  Casualty 
Company  of  New  York  had  entered  into  a  certain  con- 
tract with  the  fiscal  court  of  Jefferson  county,  which 
was  in  force  at  the  time  she  was  injured,  by  which 
it  bound  itself  to  the  fiscal  court  to  indemnify  it  and 
the  county  of  Jefferson  against  any  loss  which  it  might 
sustain  by  reason  of  any  accident  or  injury  which 
might  be  sustained  by  any  person  on  account  of  the 
elevator.  The  court  sustained  a  demurrer  to  the  peti- 
tion. Thereupon  the  plaintiff  amended  her  petition, 
reiterating  her  charges  of  gross  negligence,  alleging 
that  for  some  time  before  she  ^fe  hurt  the  elevator 
was  in  a  dangerous  condition,  and  that  the  members 
of  the  fiscal  court  and  the  jailer  knew  this,  or  by  the 
exercise  of  ordinary  care  could  have  known  it;  that  the 
fiscal  court  received  the  elevator,  by  gross  negligence, 
from  the  Geiger,  Fiske  &  Koop  Company  when  it  was 
in  a  dangerous  condition;  that  the  fiscal  court  was 
without  authority  to  put  an  elevator  in  the  courthouse, 
and  that  for  some  time  before  her  injury  the  elevator, 
in  its  dangerous  condition,  was  perilous  to  all  persons 
having  occasion  to  use  it,  and  that  this  was  known  to 
the  defendants,  or  could,  by  the  exercise  of  ordinary 
care,  have  been  known  to  them;  that  the  operator 
of  the  elevator  was  grossly  negligent  and  careless  in 
its  operation;  and  that  the  officers  of  Jefferson  oouaty, 
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referred  to,  knew  that  he  was  an  nnfit  person  to  have 
charge  of  it.  The  court  sustained  a  demurrer  to  the 
petition  as  amended,  and  the  plaintiff  appeals. 

1.  As  to  Jefferson  county,  the  fiscal  court,  the 
county  judge,  justices  of  the  peace,  and  jailer,  the 
ruling  of  the  circuit  court  followed  a  long  line  of  de- 
cisions of  this  court ;  the  rule  betug  in  this  State  that 
neither  the  county,  the  fiscal  court,  nor  county  officers 
are  liable  to  a  person  injured  from  defects  in  the 
county  highways,  bridges  or  other  structures  which 
the  county  is  by  law  required  to  maintain.  (Wheatly 
V.  Mercer  County,  72  Ky.,  704;  Moberly  v.  Carter 
County,  5  Ky.  Law  Rep.,  694 ;  Hite  v.  Whitley  County 
Court,  91  Ky.,  168 ;  12  Ky.  Law  Eep.,  764, 15  S.  W.,57, 
11  L.  E.  A.,  122;  Sheppard  v.  Pulaski  County,  18  S. 
W., '  15,  13  Ky.  Law  Rep.,  672 ;  Downing  v.  Mason 
County,  87  Ky.,  208,  10  Ky.  Law  Rep.,  105,  8  S.  W., 
264,  12  Ajm.  St.  Rep.,  473 ;  Sinkhorn  v.  Lexington,  &c., 
Co.,  112  Ky.,  205,  65  S.  W.,  356,  23  Ky.  Law  Rep.,  1479 ; 
Hardwick  v.  Franklin,  120  Ky.,  — ,  85  S.  W.,  709,  27 
Ky.  Law  Rep.,  — .) 

The  jailer  is  merely  the  custodian  of  the  court- 
house, and  can  no  more  be  held  responsible  than 
the  county  judge  or  justices.  We  are  earnestly  asked 
to  overrule  the  decisions  referred  to,  but  this  we  can 
not  do.  The  rule  thus  declared  has  been  acquiesced  ia 
by  the  Legislature,  in  two  revisions  of  the  statute. 
By  section  1840,  Ky.  St,  1903,  the  fiscal  court  has 
jurisdiction  'Ho  erect  and  keep  in  repair  public  build- 
ings, secure  a  sufficient  jail  and  a  comfortable  and 
convenient  place  for  holding  court  at  the  county  seat." 
The  court  must  take  judicial  notice  that  the  circuit 
court  of  Jefferson  county  is  composed  of  six  judges, 
and  that  Louisville  is  a  city  of  the  first  class.  It  is 
alleged  in  the  petition  that  the  elevator  fell  from  the 
fifth  floor  of  the  building  to  the  basem^t.    Some 
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means  of  getting  the  people  to  the  upper  floors  of  such 
a  building  must  be  provided  by  the  fiscal  court,  in  the 
discharge  of  its  duty  to  secure  a  comfortable  and  con- 
venient place  for  holding  court.  In  buildings  as  high 
as  this,  elevators  are  now  in  common  use,  and  it  was 
undoubtedly  within  the  jurisdiction  of  the  fiscal  court 
to  supply  the  courthouse  with  such  conveniences  as 
are  used  in  this  class  of  buildings.  The  demurrer  to 
the  petition  admits  as  true  its  allegations  of  fact,  but 
not  its  conclusions  of  law.  On  the  facts  admitted,  the 
law  must  be  determined  by  the  court. 

2.  As  to  the  Fidelity  &  Casualty  Company,  as  its 
contract  was  only  to  indemnify  the  county  and  fiscal 
court  against  loss,  no  action  can  be  maintained  against 
it  by  the  plaintiff  where  neither  the  county  nor  the 
fiscal  court  are  liable  to  her. 

3.  As  to  the  Geiger,  Fiske  &  Koop  Company,  it  is 
earnestly  argued  that  it  should  be  held  responsible, 
because  it  is  alleged  in  the  petition  that  the  elevator 
was  in  a  dangerous  condition  when  accepted  from  the 
contractor  by  the  fiscal  court.  It  is  not  averred  that 
it  knew  that  it  was  in  a  dangerous  condition,  but  that 
it  knew,  or  by  the  exercise  of  ordinary  care  could  have 
known,  this.  Substantially  the  same  question  was 
presented  in  King  v.  Creekmore,  117  Ky.,  172, 77  S.  W., 
689,  25  Ky.  Law  Eep.,  1292.  In  that  case  the  defend- 
ant leased  to  another  a  steam  engine  which  exploded 
while  operated  by  the  lessee,  injuring  the  plaintiff; 
and  it  was  averred  that  the  boiler  was  defective,  and 
that  the  defendant  so  knew,  or  could  have  known  by 
ordinary  care.  It  was  held  that  the  defendant  was 
not  liable.  That  case  approved  Losee  v.  Clute,  51  N. 
Y.,  494, 10  Am.  Rep.,  638;  Curtin  v.  Somerset,  140  Pa., 
70,  21  Atl.,  244, 12  L.  E.  A.,  322,  23  Am.  St.  Rep.,  220; 
Necker  v.  Harvey,  49  Mich.,  517,  14  N.  W.,  503;  and 
Lewis  V.  Terry,  111  Cal.,  39,  43  Fac.|  398|  31 L.  B.  A., 
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220,  52  Am.  St.  Rep.,  146.  The  leading  case  on  this 
subject  is  Winterbottom  v.  Wright,  10  M.  &  W.,  109, 
which  was  followed  in  Longneid  v.  HoUaday,  6  Ex. 
Ch.,  761;  Hessen  v.  Pindar,  L.  E.,  9  Q.  B.  Div.,  302; 
Ziemann  v.  Kieckhefer  Elevator  Manufacturing  Com- 
pany (Wis.),  63  N.  W.,  1021;  CoUis  v.  Selden,  L.  R., 
3  C.  P.,  495;  Bank  v.  Ward,  100  U.  S,,  195,  25  L.  Ed., 
621;  Goodlander  v.  Standard  Oil  Company,  63  Fed., 
400,  11  C.  C.  A.,  253,  27  L.  R.  A.,  583;  Bragdon  v. 
Perkins-Campbell  Company,  87  Fed.,  109,  30  C.  C.  A., 
567;  Daugherty  v.  Herzog,  145  Ind.,  255,  44  N.  E., 
457,  32  L.  R.  A.,  837,  57  Am.  St.  Rep.,  204;  Carter  v. 
Harden,  78  Me.,  528,  7  Alt.,  392;  McCaffrey  v.  Manu- 
facturing Company  (R.  I.),  50  Atl.,  651,  55  L.  R.  A., 
822,  91  Am.  St.  Rep.,  637;  Marvin  Safe  Company  v. 
Ward,  46  N.  J.  Law,  19;  Burdick  v.  Cheadle,  26  Ohio 
St.,  393,  20  Am.  Rep.,  767.  Where  the  defendant 
sells  a  thing  which  he  knows  is  dangerous,  and  conceals 
the  danger  from  the  purchaser,  a  different  question 
is  presented.  (Huset  v.  J.  I.  Case  Company,  120  Fed., 
865,  57  C.  C.  A.,  237,  61  L.  R.  A.,  303 ;  Heizer  v.  Kings- 
land  Manufacturing  Company,  110  Mo.,  617,  19  S.  W., 
630,  15  L.  R.  A.,  821,  33  Am.  St.  Rep.,  482;  Lewis  v. 
Terry,  111  CaL,  39,  43  Pac,  398,  31  L.  R.  A.,  220,  52 
Am.  St.  Rep.,  146.)  There  are  authorities  to  the 
effect  that  the  seller  of  a  deadly  poison  or  other  thing 
imminently  dangerous  to  human  life  is  liable  to  a  third 
person  who  may  suffer  injury  by  reason  of  his  negli- 
gence. (See  Huset  v.  J.  I.  Case  Company,  120  Fed., 
865,  57  C.  C.  A.,  237,  61  L.  R.  A.,  303,  and  cases  cited.) 
But  the  doctrine  of  these  cases  is  not  to  be  applied 
to  the  fall  of  an  elevator,  which  is  charged  to  be  due 
concurrently  to  its  defectiveness,  the  unskillfulness  of 
the  operator,  and  his  gross  neglect  in  using  it,  for  an 
elevator  which,  after  being  run  for  months,  breaks 
down  by  reason  of  its  being  operated  by  an  inex- 
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perienced  and  unfit  person,  and  by  reason  of  his  gross 
negligence,  can  not  be  said  to  be  imminently  dangerous 
to  human  life.  Such  an  elevator  can  not  be  distin- 
guished from  a  defective  steam  boiler,  a  defective 
coach  for  the  carriage  of  passengers,  a  defective  wall, 
defective  shelving  in  a  storeroom,  or  a  defective 
chandelier  in  a  hotel,  or  the  other  things  for  which 
the  maker  was  held  not  to  be  responsible  to  third  per- 
sons injured  thereby  in  the  cases  above  cited.  The 
case  of  Stowell  v.  Standard  Oil  Co.  (Mich.);  102  N. 
W.,  227,  recognizes  the  soundness  of  these  cases,  and 
rests  upon  the  idea  that  the  oil  sold  there  was  such 
as  could  not  be  lawfully  sold  under  the  statute  of  the 
State. 
Judgment  aflSnned. 


Case  16.— ACTION  BY  KENTUCKY  LIVE  STOCK  BREEDERS' 
ASSOCIATION  AGAINST  S.  W.  HAGER,  AUDITOR,  FOR  A 
MANDAMUS  TO  PAY  $15,000  APPROPBIATED  TO  THE 
STATE  FAIR.— March  15. 


Kentucky  Live  Stock  Breeders'  Association  v.  Hager,      {eiio    2!? 

Auditor. 

.  Appeal  from  Franklin  Circuit  Court. 

Judgment  for  defendant.    Plaintiff  appeals.    Re- 
versed. 

Appropriations— state    Fair  —  Constitutional    Provisions  —  Special 
Laws— Title  to  Act— Public  purpose. 

1.  Appropriations  —  State  Fair  —  Constitutional  Provisions  —  Act 
March  29,  1902,  p.  243,  c.  112,  providing  for  the  establishment 
and  maintenance  of  a  State  Fair,  to  be  under  the  management 
and  control  of  a  specified  live  stock  breeders'  association,  an 
existing  corporation,  is  not  a  "local  or  special"  act  "to  grant 
a  charter  to  any  corporation,"  or  "amend  the  charter  of  any 
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existing  corporation/'  within  the  inhibition  of  Constitution, 
sec.  59,  sub-division  17. 

2.  Special  Laws — Neither  does  the  act  violate  Constitution,  s-ac. 

59,  sub-division  29,  declaring,  "In  all  other  cases  where  a 
general  law  can  be  made  applicable,  no  special  law  shall  be 
enacted." 

3.  Title  to  Laws — The  provisions  of  act  March  29,  1902,  p.  243, 

c.  112,  for  the  establishment  and  maintenance  of  a  State  Fair, 
to  be  under  the  control  and  management  of  a  specified,  exist- 
ing live  stock  breeders'  association,  are  germane  to  the  sub- 
ject of  the  act  expressed  in  the  title,  "An  act  to  provide  for 
the  improvement  and  development  of  the  live  stock,  agri- 
cultural and  kindred  interests  by  the  establishment  and  main- 
tenance of  a  State  Fair." 

4.  Public  Purpose — ^Act  March  29,  1902,  p.  243,  c.  112,  provides  for 

the  establishment  and  maintenance  of  a  State  Fair,  to  be  under 
the  control  and  management  of  a  live  stock  breeders'  associa- 
tion— an  existing  corporation — ^for  the  development  of  live 
stock,  agricultural,  and  kindred  interests  of  the  State,  and 
appropriates  |15,000  annually,  to  be  expended  for  the  payment 
of  premiums.  Held,  That  the  appropriation  Is  for  a  public 
purpose,  and  within  the  power  of  the  Legislature. 
Nunn,  J.,  dissenting. 

J.  EMBRY  ALLEN,  attorney  for  appellant. 


POINTS  AND  AUTHORITIES. 

1.  The  expenditure  of  public  funds  for  the  purpose  of  exhibit- 
ing the  various  resources  of  the  State,  either  at  a  State  Fair  or 
at  a  great  national  or  world's  exposition,  tends  to  develop  the 
material  resources  of  the  State;  to  stimulate  commercial  enter- 
prise; to  educate  the  people  to  enlightened  methods  of  agriculture, 
stock  raising,  &c.,  and  serves  a  great  and  necess&ry  purpose  to  the 
public  in  keeping  the  State  and  its  people  abreast  of  the  times  in 
the  march  of  civilization,  enlightenment  and  material  develope- 
ment,  and  is,  therefore,  in  the  truest  sense  of  the  word,  an  ex- 
penditure of  public  funds  for  public  purposes.  Consequently  such 
an  expenditure  of  public  funds  does  not  violate  sec.  171  of  the 
Constitution,  which  declares  that  ♦  ♦  ♦  "taxes  shall  be  levied 
and  collected  for  public  purposes  only."  •  •  ♦  (Norman,  Auditor 
V.  Ky.  Board  of  Managers,  93  Ky.,  537;  Hager,  Auditor  v.  Ky. 
Children's  Home  Society,  26  Ky.  Law  Rep.,  1133;  State  v.  Cornell, 
53  Neb.,  556,  74  N.  W.,  59;  Downing,  et  al.  v.  Ind.  St.  Board 
Agriculture,  28  N.  E.,  123;  Minneapolis  v.  Janney  [Minn.],  90  N. 
W.,  312;  Town  of  Pennington  v.  Park,  50  Vt,  178;  Shelby  County, 
et  al.  v.  Tenn.  Centennial  Exposition,  36  S.  W.,  694;  Daggett  T. 
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Colgan,  92  Cal.,  53,  28  Pac,  51;  Sbarpless  y.  Mayor  of  Philadelphia, 
21  Pa.  St..  147.) 

2.  To  Justify  a  court  in  declaring  a  tax  invalid  or  an  appropria- 
tion unconstitutional  on  the  ground  that  the  tax  was  not  imposed 
or  the  appropriation  made  for  a  public  purpose,  the  absence  of  a 
public  interest,  in  the  purpose  for  which  the  tax  was  Imposed  or 
the  appropriation  made,  must  be  so  clear  and  palpable  as  to  be 
immediately  perceptible  to  every  mind.  (State  v.  Cornell,  supra; 
Sharpless  v.  Mayor,  supra;  Chaney  v.  Hooser,  9  B.  Monroe,  345; 
Walker  v.  City  of  CInn.  21st  Ohio  St.  R.,  14;  Cooley's  Constitutional 
Llm.,  128,  129,  171;  Broadhead  v.  City  of  Milwaukee,  19  Wis.,  658; 
People  V.  East  Saginaw,  33  Mich.,  164;  Stockton  &  V.  R.  Co.  v. 
Stockton,  41  Cal.,  147;  Loan  Association  v.  Topeka,  20  Wall,  664; 
Weismer  v.  Village  of  Douglass,  64  N.  Y.,  91;  Amer.  &  Eng.  Ency. 
of  Law,  1st  Ed.,  vol.  25,  p.  90,  notes.) 

3.  If  the  object  and  purpose  for  which  the  tax  is  levied  or  the 
appropriation  is  made  is  a  public  one,  it  is  immaterial  whether  the 
money  is  applied  through  the  agency  of  the  public  officials  of  the 
State  or  through  private  persons  and  corporations;  and  the  ex- 
penditures of  public  funds  in  this  manner  is  not  a  giving,  pledging 
or  loaning  of  the  State's  credit,  nor  a  donation  of  public  funds  to 
any  company,  corporation  or  association  in  violation  of  sec.  177  of 
the  Constitution.  (Hager  v.  Ky.  Children's  Home,  supra;  Down- 
ing V.  Ind.  St.  Board  of  Agriculure,  supra;  Minneapolis  v.  Janney, 
supra;  Sharpless  v.  Mayor,  and  Daggett  v.  Colgan,  supra;  Amer. 
&  Eng  Enc.  of  Law,  vol.  25,  p.  88,  notes.) 

4.  The  General  Assembly  has  all  power  not  expressly  withheld 
from  it  by  the  Constitution.  (Norris  v.  Climer, -2  Barr,  285; 
Tatham  v.  Philadelphia,  11  Pa.,  276;  Hill  v.  East  Hampton,  140 
Mass.,  381,  5  N.  E.,  157;  Hubbard  v.  Tauntor,  140  Mass.,  467,  5 
N.  E.,  157;  Daggett  v.  Colgan,  supra.) 

5.  The  only  limitation  on  the  power  of  the  Legislature  to  levy 
taxes  or  appropriate  public  funds  Is  that  the  object  or  purpose  for 
which  it  is  done  shall  be  a  public  one.  (Supported  by  authorities 
cited  above.) 

6.  The  Legislature  is  the  sole  Judge  of  the  propriety  and  wisdom 
of  appropriations  like  the  one  under  consideration,  and  if  the 
object  and  purpose  of  the  appropriation  is  to  serve  a  public  end, 
the  court  will  not  inquire  as  to  whether  that  end  has,  in  fact,  been 
served  or  not;  or  whether  the  advantages  and  benefits  have  been 
commensurate  with  the  expenditure.  That  matter  is  one  for  the 
people  to  deal  with  through  their  representatives.  Where  there  is 
a  doubt  about  the  constitutionality  of  a  statute  the  presumption  is 
in  favor  of  its  legality,  and  the  courts  will  not  declare  it  invalid 
unless  its  invalidity  is  apparent  and  flagrant.  (Supported  by 
authorities  cited  above.) 
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N.  B.  HAYS,  Attorney  General,  and  Chas.  H,  Morris  for  appellee. 

Our  contention  is  that  the  act  is  unconstitutional  for  the  reasons 
hereinafter  assigned: 

1.  It  is  in  conflict  with  sub-sees.  17  and  29  of  sec.  59  of  the 
present   Constitution,   which   reads  thus: 

"Sec.  59.  The  General  Assembly  shall  not  pass  local  or  special 
acts  concerning  any  of  the  following  subjects,  or  for  any  of  the 
following  reasons,  namely:     ♦     ♦     ♦ 

"Subsec-  17.  To  grant  a  charter  to  any  corporation,  or  to  amend 
the  chapter  of  any  existing  corporation.    •     •    • 

"Sub-sec.  29.  In  all  other  cases  where  a  general  law  can  be  made 
applicable,  no  special  law  shall  be  enacted." 

This  act  purports  to  create  a  State  Fair — which  is  a  myth — ^and 
to  constitute  the  appellant  the  agent  of  the  Commonwealth  to 
manage  the  affairs  of  this  myth,  which  is  nothing  more  or  less 
than  the  "Kentucky  Live  Stock  Breeders'  Association,"  and  the 
act  is  one  in  fact  appropriating  $15,000  to  said  association  under 
the  specious  name  of  a  "State  Fair." 

We  believe,  also,  that  the  said  act  is  unconstitutional — if  it  is 
entitled  to  the  consideration  due  to  legislative  acts — for  the  further 
reason  of  its  being  in  conflict  with  sec.  51  of  the  Constitution. 

"Sec.  51.  No  law  enacted  by  the  General  Assembly  shall  relate 
to  more  than  one  subject,  and  that  shall  be  expressed  in  the  title." 

A  public  purpose  which  will  authorize  the  appropriation  of  public 
money  to  promote  it  mKf  be  a  general  and  common  public  benefit. 

2.  The  appropriation*  under  said  act  is  in  conflict  with,  and 
contrary  to,  sec.  3  of  the  Bill  of  Rights.  Sec.  3  of  said  Bill  of 
Rights  is  as  follows,  in  part: 

"Sec.  3.  All  men,  when  they  form  a  social  compact,  are  equal; 
and  no  grant  of  exclusive,  separate  public  emoluments  or  privileges 
shall  be  made  to  any  man  or  set  of  men,  except  in  consideration  of 
public  service." 

The  legislative  power  of  taxation  is  not  without  limit,  and  the 
courts  may  examine  and  determine  whether  the  Legislature  has 
acted  within  its  powers  and  scope. 

3.  For  the  third  reason,  we  say  that  the  act  is  in  conflict  with, 
and  in  direct  violation  of  sec.  177  of  the  present  Constitution. 
This  section  in  full  is  as  follows: 

"Sec.  177.  The  Commonwealth  Not  to  Lend  Its  Credit  or  Become 
Stockholder  in  Corporation. — The  Credit  of  the  Commonwealth 
shall  not  be  given,  pledged  or  loaned  to  any  individual,  company, 
corporation  or  association,  municipality  or  political  sub-division 
of  the  State;  nor  shall  the  Commonwealth  become  an  owner 
or  stockholder  in,  nor  make  donation  to,  any  company,  assocl^- 
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tion  or  corporation;  nor  shall  the  Commonwealth  construct  a 
railroad  or  other  highway." 

It  seems  to  us  that  the  Constitutional  Convention,  and  the  people 
of  Kentucky,  'could  not  have  prohibited  such  measures  as  this 
in  plainer  and  stronger  words  than  those  used  in  the  said  section. 

In  conclusion  it  is  the  contention  of  the  State  that  the  appro- 
priation in  question  was  not,  and  is  not,  for  a  public  purpose  or 
use,  but  that  it  is  a  gift  pure  and  simple,  by  the  toiling  masses  of 
this  Conunonwealth,  through  the  same,  and  under  cover  of  law,  to 
advance  the  interests  of  the  Kentucky  Breeders'  Association,  and 
that  the  Legislature  had  no  constitutional  right  to  levy  a  tax  upon 
the  people  of  Kentucky,  in  order  to  raise  funds  for  this  private 
corporation. 

AUTHOBITlts  CITED. 

Michigan  Sugar  Co.  v.  The  Auditor  General,  83  Am.  St.  Rep., 
354;  People  v.  Township  Board  of  Salem,  20  Mich.,  452,  4  Am. 
Rep.,  400;  Weismer  v.  Village  of  Douglas,  19  N.  Y.,  98;  Dodge  v. 
Mission  Township,  107  Fed.  Rep.,  829;  Allen  v.  Inhabitants  of  Jay, 
60  Me.,  124;  Tyler  v.  Beecher,  44  Vt.,  648;  in  re  Eureka  Basin 
Warehouse  &  Mfg.  Co.,  96  N.  Y.  42;  Cypress  Pond  Draining  Co. 
v.  Hooper,  &c.,  2  Mete,  350. 

Opinion  by  CniEF  Justice  Hobson — ^Reversing. 

The  following  act  became  a  law  without  the  signa- 
ture of  the  Goveraor  on  March  29, 1902  (Acts  1902,  p. 
243,  c.  112) :  *'An  act  to  provide  for  the  improvement 
and  development  of  the  live  stock,  agricultural  and 
kindred  interests  by  the  establishment  and  mainten- 
ance of  a  State  Fair. 

'*  Whereas,  tiie  State  of  Kentucky  has  fallen  behind 
her  sister  States  in  the  development  of  her  live  stock 
and  her  agricultural  products,  and  has  lost  the 
prestige  and  high  standing  her  live  stock  once  gave 
her,  and  whereas,  in  former  times  breeders  from  all 
parts  of  the  United  States  and  even  foreign 
foreign  countries,  looked  to  Kentucky  for  pure  bred 
stock  to  improve  their  herds  and  flocks ;  and,  whereas, 
as  our  neighboring  states,  viz.,  Ohio,  Indiana,  Illinois 
and  Missouri,  are  rapidly  forging  ahead  of  us  -as 
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breeders  of  live  stock  by  the  annual  appropriations  of 
large  sums  to  equip  and  maintain  State  fairs  for  the 
exhibition  of  the  products  of  their  respective  States, 
and  the  payment  of  premiums  of  such  exliibits,  we 
deem  it  necessary  to  establish  and  maintain  a  State 
Fair  in  Kentujcky  for  the  exhibition  of  live  stock  and 
the  products  of  the  farm,  orchard,  dairy,  poultry,  and 
such  other  interests  as  may  be  helpful  to  all  the  people 
of  our  State ;  therefore,  be  it  enacted  by  the  General 
Assembly  of  the  Commonwealth  of  Kentucky : 

**Sec.  1.  That  an  annq^l  State  Fair  for  the  exhibi- 
tion of  agricultural,  mechanical,  horticultural,  dairy, 
forestry,  poultry  and  live  stock,  be,  and  the  same  is 
hereby  created,  to  be  known  as  the  Kentucky  State 
Fair. 

'*Sec.  2.  That  in  order  to  relieve  the  said  State  Fair 
of  any  jmlitical  appearance,  the  same  is  to  be  under 
the  management  and  control  of  the  board  of  directors 
of  the  Kentucky  Live  Stock  Breeders'  Association,  a 
corporation  organized  and  existing  under  the  laws  of 
the*  State  of  Kentucky  (having  its  principal  oflSce  in 
the  city  of  Louisville),  and  their  successors  in  office, 
which  board  of  directors  are  elected  annually  by  the 
stockholders  of  tlie  said  association. 

**Sec.  3.  The  sum  of  fifteen  thousand  dollars 
annually  is  hereby  approi)riated,  which  appropria- 
tions are  to  be  used  as  premiums  alone;  the  said  fair 
to  be  held  at  such  time  and  place  as  the  board  of  direct- 
ors of  the  Kentucky  Live  Stock  Breeders'  Association 
may  determine,  and  the  said  Kentucky  Live  Stock 
Breeders'  Association  are  to  pay  all  other  expenses 
incurred. 

^'Sec.  4.  The  sum  of  fifteen  thousand  dollars  is  to 
be  paid  annually  on  the  first  day  of  July,  at  which  time 
tJie  Auditor  shall  draw   his   warrant   on   the.  St^te 
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Treasurer  in  favor  of  the  treasurer  of  the  Kentucky 
Live  Stock  Breeders '  Association. 

**Sec.  5.  The  treasurer  of  the  said,  Kentuckj^  Live 
Stock  Breeders'  Association  shall  execute  bond  vrith 
the  State  of  Kentucky  in  the  sum  of  fifteen  thousand 
dollars,  for  the  faithful  disbursement  of  such  money 
according  to  the  provisions  of  this  act. 

**Sec.  6.  The  treasurer  of  the  Kentucky  Live  Stock 
Breeders'  Association  shall,  within  sixty  days  after 
holding  such  annual  State  Fair,  render  to  the  Auditor 
of  the  State  of  Kentucky  an  itemized  statement  show- 
ing the  disbursement  of  such  appropriation,  which 
itemized  statement  shall  be  embodied  in  the  State 
Auditor's  annual  report. 

**Sec.  7.  Any  part  of  the  money  unexpended  shall  be 
refunded  by  the  treasurer  of  the  said  association  to 
the  State  of  Kentucky. 

*'Sec.  8.  Any  profits  derived  from  the  fair  shall  go 
into  a  sinking  fund  to  be  used  for  succeeding  fairs  of 
the  association." 

The  Kentucky  Live  Stock  Breeders'  Association  is 
a  corporation  created  under  the  laws  of  this  State, 
with  its  principal  office  in  the  city  of  Louisville.  The 
nature  of  the  business  of  the  corporation  is  thus  stated 
in  its  original  articles  of  incorporation :  *  *  The  nature 
of  the  business  to  be  carried  on  by  the  corporation 
shall  be  encouraging  and  prompting  interest  in  breed- 
ing, management  and  general  improvement  and  de- 
velopment of  pure  bred  live  stock  and  holding  annual 
exhibitions  and  sales  of  live  stock  at  Louisville,  Ken- 
tucky." This  was  amended  on  Januarj^  13,  1903,  so 
as  to  read  as  follows:  ^'The  nature  of  the  business 
to  be  carried  on  by  the  corporation  shall  be  encourag- 
ing and  promoting  interest  in  breeding,  management 
and  general  improvement  and  development  of  pure 
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bred  live  stock  and  holding  annual  exhibitions  and 
sales  of  live  stock." 

The  Auditor  of  the  State  in  the  year  1904  declined 
to  draw  his  warrant  on  the  Treasurer  in  favor  of  the 
treasurer  of  the  Kentucky  Live  Stock  Breeders'  As- 
sociation for  $15,000,  as  provided  in  the  actj  on  the 
ground  that  the  statute  was  unconstitutional,  and  this 
action  was  filed  to  obtain  a  mandamus  directing  him  to 
do  so.  •  The  circuit  court  dismissed  the  petition,  and 
the  plaintiif  appeals. 

The  only  question  to  be  determined  on  the  appeal 
is  the  constitutionality  of  the  statute.  It  is  insisted 
that  is  in  conflict  with  sub-sees.  17  and  29  of  sec.  59 
of  the  Constitution : 

* '  Sec.  59.  The  General  Assembly  shall  not  pass  any 
local  or  special  acts  concerning  any  of  the  following 
subjects,  or  for  any  of  the  following  reasons^  namely: 

•  *  *  Sub-sec.  17.  To  grant  a  charter  to  any 
corporation,  or  to  amend  the  charter  of  any  exist- 
ing corporation.  *  *  *  Sub-sec.  29.  In  uU  other 
cases  where  a  general  law  can  be  made  applicable,  no 
special  law  shall  be  enacted."  It  is  urged  that  the 
purpose  expressed  in  the  title  of  the  act  is  the  estab- 
lishment and  maintenance  of  a  State  Fair,  and  that  the 
Legislature  had  no  power  to  speak  into  existence  a 
State  Fair.  The  act  does  not  create  the  Kentucky 
Live  Stock  Breeders'  Association.  That  corpora- 
tion is  already  in  existence.  The  act,  in  effect,  makes 
an  appropriation,  and  directs  that  a  State  Fair  shall 
be  held.  The  Kentucky  Live  Stock  Breeders'  As- 
sociation is  simply  an  agency  selected  by  the  Legis- 
lature to  carry  out  its  purposes.  The  prohibition  of 
special  legislation  was  not  intended  to  prevent  the 
Legislature  from  legislating  on  a  special  subject,  and 
we  are  unable  to  see  how  a  general  law  could  be  passed 
providing  for  a  State  Fair  in  substantially  any  other 
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way.  The  act  passed  in  the  aid  of  the  World's  Fair 
at  Chicago  and  the  World's  Fair  at  St.  Louis  were  not 
less  special  legislation  than  the  act  before  ns.  Nor 
does  the  act  relate  to  more  than  one  subject.  The 
creation  of  the  fair  and  the  naming  of  the  agency 
which  was  to  carry  out  the  legislative  purposes  are 
germane  to  the  subject  expressed  in  the  title  of  the  act, 
and  not  foreign  to  it.  The  entire  act  relates  to  one 
subject. 

It  is  also  insisted  that  a  State  Fair  is  not  a  public 
purpose  for  which  the  money  of  the  State  may  be  ap- 
propriated by  the  Legislature,  and  that  the  act  nscrely 
gives  a  bounty  of  $15,000  to  appellant.  The  appro- 
priation to  the  World's  Fair  was  sustained  by 
this  court  (Norman  v.  Board  of  Managers,  93  Ky., 
537,  14  Ky.  Law  Rep.,  529;  20  S.  W.,  901,  18  L, 
R.  A.,  556) ;  and,  if  the  Legislature  may  appro- 
priate money  in  aid  of  a  fair  held  in  another  State, 
to  properly  represent  the  State  in  such  a  fair,  it 
is  hard  to  see  how  a  fair  held  within  the  State,  to  make 
an  exhibit  of  the  products  of  the  State,  is  not  equally 
a  public  purpose.  Such  legislation  has  been  sustained 
by  the  current  of  authority  in  the  other  States  of  the 
Union  having  Constitutions  substantially  the  same  as 
ours.  (Daggett  v.  Colgan,  92  Cal.,  53,  28  Pac,  51,  14 
L.  R.  A.,  474,  27  Aul  St.  Rep.,  95;  State  v.  Cornell 
[Neb.],  74  N.  W.,  61,  39  L.  R.  A.,  513,  68  Am.  St.  Rep., 
629;  Sharpless  v.  Mayor  of  Philadelphia,  21  Pa.,  147, 
59  Am.  Dec,  759;  City  of  Minneapolis  v.  Janney 
[Minn.],  90  N.  W.,  312;  Downing  v.  Indiana  State 
Board  of  Agriculture,  129  Ind.,  443,  28  N.  E.,  123,  614, 
12  L.  R.  A.,  664;  Shelby  County  v.  Tennessee  Cen- 
tennial Exposition  [Tenn.],  36  S.  W.,  694,  33  L.  R. 
A.,  717;  Bennington  v.  Park,  50  Vt.,  178.) 

In  House  of  Reform  v.  City  of  Lexington  112  Ky., 
171,  64  S.  W-,  350,  23  Ky.  Law  Rep,,  1470,  and  Hager, 
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Auditor  v.  Children's  Home  Society,  119  Ky.,  — ,  83  S. 
W.,  605,  26  Ky.  Law  Rep.,  1135,  we  held  that  the  State 
might  appropriate  money  to  a  public  purpose,  and 
make  an  existing  corporation  its  agent  for  the  dis- 
bursement of  the  appropriation,  just  as  it  may  ap- 
point other  agencies  for  this  purpose.  We  adhere  to 
the  rule  laid  down  in  those  cases,  for  the  reasons  there 
given. 

The  learned  Attorney  General  has  not  referred  us 
to  any  case  holding  an  act  making  an  appropriation 
for  a  State  Fair  unconstitutional.  He  relies  mainly 
on  Michigan  Sugar  Company  v.  Auditor  General 
(Mich),  83  N.  W.,  625,  56  L.  B.  A.,  329,  83  Am.  St. 
Rep.,  354.  In  that  case  the  Supreme  Court  of  Michi- 
gan held  that  an  act  paying  a  bounty  of  one  cent  a 
pound  to  the  manufactures  of  beet  sugar  was  uncon- 
stitutional, on  the  ground  that  to  use  the  public  money 
to  build  up  a  private  business  was  to  take  private 
property  not  for  public,  but  for  private,  purposes, 
by  act  of  the  Legislature.  We  do  not  doubt  the 
soundness  of  the  decision,  but  it  has  no  application  to 
ail  appropriation  for  a  State  Fair,  which  is  a  public 
purpose.  He  also  refers  us  to  several  cases  in  which 
it  was  said  that  the  money  of  the  people  belongs  in  the 
custody  of  the  agents  of  the  people,  and  can  not  by  the 
legislative  act  be  put  into  the  hands  of  those  over 
whom  the  State  has  no  control.  Such  expressions 
must  be  confined  to  the  state  of  case  presented  to  the 
court  when  they  were  used.  The  Legislature  of  a 
State  has  all  power  not  prohibited  by  the  Constitu- 
tion. There  is  in  our  Constitution  no  limitation  on 
the  power  of  the  Legislature  to  create  agencies  for 
the  execution  of  its  purposes,  or  to  select  such  as  it 
deems  fit.  The  power  has  often  been  exercised.  It 
will  be  observed  that  by  the  act  in  question  the 
treasurer  of  the  breeders'  association  is  required  to 
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execute  bond  with  the  State  of  Kentucky  in  the  sum 
of  $15,000  for  the  faithful  disbursement  of  the  money 
according  to  the  provisions  of  the  act;  that  any  part 
of  the  money  unexpended  must  be  refunded  to  the 
State;  and  that  within  60  days  after  the  holding  of 
the  annual  fair  the  treasurer  shall  render  to  the  Audi- 
tor of  the  State  an  itemized  account  of  the  disburse- 
ment of  the  money;  and  that  this  itemized  statement 
shall  be  embodied  in  the  Auditor's  annual  report.  It 
will  thus  be  seen  that  the  treasurer  of  the  breeders' 
association  holds  the  $15,000  by  virtue  of  the  act,  and 
under  his  bond.  He  can  not  apply  the  money  for  any 
other  purpose,  except  the  payment  of  premiums  as 
directed  in  the  act,  and  any  surplus  left  is  to  be  re- 
turned to  the  treasury.  He  is,  therefore,  under  the 
control  of  the  State,  his  powers  are  defined  by  the 
statute,  and  the  Legislature  may  at  any.  time,  by  re- 
pealing the  act,  have  any  amount  left  in  his  hands  un- 
expended returned  to  the  treasury.  The  effect  of  the 
act  would  not  be  different  if  the  Legislature  had  pro- 
vided that  the  premiums  awarded  at  the  fair  should, 
to  the  extent  of  $15,000,  be  paid  directly  from  the 
State  treasury  to  the  person  to  wfhom  the  premium 
was  awarded.  The  treasurer  of  the  breeders'  associa- 
tion is  simply  made  the  disbursing  agent  of  the  money, 
instead  of  the  State  Treasurer,  for  the  convenience  of 
the  public  service,  and  no  money  of  the  State  is  placed 
in  the  hands  of  any  one  not  subject  to  State  control. 

Judgment  reversed  and  cause  remanded  for  a  judg- 
ment as  herein  indicated. 

Whole  court  sitting. 

Judge  Nunn,  dissents. 
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Case  17.-— ACTION  BY  THE  BRADLBY-WATKINS  TIB  CO. 
AGAINST  M.  J.  JOHNSON,  SHERIFF,  AND  OTHERS.  TO 
ENJOIN  THE  COLLECTION  OF  TAXES  ON  CROSS  TIES 
IN  THIS  STATE  BELONGING  TO  A  NON-RESIDBNT.— 
March  16. 


Johnson,  Sheriff,  &c  v.  Bradley-Watkins  Tie  Co. 


[ 

120  136| 

121  223'  hr- 
fl22    584; 

iS  lad         Appeal  from  Butler  Circuit  Court.  ^  ^^ 

fl26  ja 

John  M.  Galloway,  Circuit  Judge. 

Judgment  for  plaintiff.  Defendants  appeal.  Re- 
versed. 

Taxation — Non-rosident — ^Personal  Properi:y  in  This  State. 

Taxation — ^Non-resident — Personal  Property  in  This  State — ^Under 
Kentucky  Statutes,  section  4020,  providing  that  "all  real  and 
personal  estate  within  this  State,  and  all  personal  estate  of 
persons  residing  in  this  State,  ♦  ♦  ♦  shall  be  subject  to 
taxation,  unless  the  same  be  exempt  by  the  Constitution," 
railroad  cross  ties  owned  by  a  foreign  corporation  which  were 
piled  on  a  river  bank  in  this  State  for  the  purpose,  when  a 
boat  was  secured,  of  being  shipped  by  the  owner  out  of  the 
State,  are  liable  to  taxation  in  this  State,  both  for  State  and 
county  purposes,  and  there  is  no  constitutional  provision, 
State  or  Federal,  which  forbids  it. 

W.  H.  BARNES,  GLENN  &  RINGO  and  S.  A.  ANDERSON  for 
appellant. 

POINTS   CONSIDERED. 

1.  The  property  sought  to  be  taxed  was  not  in  transit;  was 
not  in  the  hands  of  a  common  carrier  for  the  purpose  of  trans- 
portation out  of  the  State,  and  hence  was  a  part  of  the  general 
mass  of  property  of  the  State  of  Kentucky,  and  was  a  prefer 
subject  of  taxation.  (Coe  v.  Errol,  U.  S.  Reports,  Law  EM.,  book 
29,  p.  715;  Diamond  Match  Co.  v.  Village  of  Ontonagon,  U.  S 
Reports,  Law  Ed.,  book  47,  p.  394.) 

2.  Even  if  taxing  this  property  in  Kentucky  would  result  in 
double  taxation,  this  would  be  no  ground  of  relief.  (Coe  v.  Errol, 
cited  above;  Kelly  v.  Rhoads,  U.  S.  Reports,  Law  Ed.,  book  47,  p. 
359.) 
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3.  The  property  sought  to  be  taxed  is  cross  ties  that  were  made 
from  timber  grown  in  Ohio  county,  and  said  cross  ties  never 
having  been  removed  from  the  county  or  put  in  the  hands  of  a 
common  carrier  for  transportation  out  of  the  State  before  the 
date  of  assessment,  its  situs  for  the  purpose  of  taxation  was  in 
Ohio  county,  Kentucky,  and  it  was  a  proper  subject  of  taxation. 
(Ck)e  V.  Errol,  cited  above;  Diamond  Match  Co.  v.  Village  of 
Ontonagon,  cited  above.) 

4.  Injunction  does  not  lie  to  restrain  the  collection  of  taxes  on 
the  ground  that  the  property  has  been  valued  too  high.  (Royer 
Wheel  Co.  v.  Taylor  county,  104  Ky.,  745.) 

5.  This  court  has  Jurisdiction  notwithstanding  the  amount  sought 
to  be  enjoined  is  less  than  two  hundred  dollars.  (Shackleford  v. 
Phillips  [Ky.],  66  S.  W.,  419;  Willis,  &c.  v.  Thornton  [Ky.],  78 
S.  W.,  215.) 

AUTHORITIES  CITED. 

Coe  V.  Errol,  U.  S.  Reports,  Law  Ed.,  book  29,  p.  715;  Diamond 
Match  Co.  V.  yiUage  of  Ontonagon,  &c.,  U.  S.  Reports,  Law  Ed., 
book  47.  p.  394;  Kelly  v.  Rhoads,  U.  S.  Reports,  Law  Ed.,  book  47, 
p.  359;  Ky.  Stats.,  sec.  4020;  Royer  Wheel  Co.  v.  Taylor  county, 
104  Ky.,  p.  745;  Shackleford  v.  Phillips  (Ky.),  66  S.  W.,  419; 
Willis,  &c.  V.  Thornton  (Ky.),  78  S.  W.,  215. 

N.  W.  GORE,  SPEED  GUFFY,  R.  L.  GREENE  and  MARTIN  M. 
DURRETT  for  appellee. 

Appellee  Tie  Company  is  a  non-resident  of  the  State  of  Ken- 
tucky. It  is  a  citizen  of  the  State  of  Minnesota,  and  there  listed 
and  paid  tax  on  all  its  personal  property  for  the  year  and  prop- 
erty complained  of. 

Appellee  Tie  Company  contends  that  the  property  was  not 
subject  to  assessment;  that  it  never  owned  the  amount  assessed; 
that  the  attempted  assessment  is  illegal  and  improperly  made.  It 
asks  that  the  Judgment  be  affirmed: 

First,  because  the  property  is  personal  property  owned  by  a 
non-resident;  its  situs  is  not  in  Ohio  county,  but  at  the  domicile 
of  the  owner,  which  is  Minneapolis,  Minnesota. 

Second,  because,  being  movable  personal  property  of  a  non- 
resident in  transit,  to  tax  it  would  be  in  violation  of  the  inter- 
state commerce,  and  a  tax  on  exports  and  imports. 

Third,  because,  if  the  property  was  subject  to  assessment,  the 
assessment  was  too  large,  being  placed  at  |8,000,  when  in  fact 
it  was  not  worth  |2,000;  and  that  the  assessment  was  not  made 
as  the  law  directs,  and  without  notice  to  appellee,  a  court  of 
equity  has  Jurisdiction  to  grant  the  relief. 

The  property  sought  to  be  assessed  is  railroad  ties,  bought  by 
appellee  for  immediate  shipment  and  in  the  hands  of  appellee. 
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and  were  at  the  time  they  were  assessed  on  the  bank  of  the  river 
awaiting  a  boat. 

AUTHOBITIES  CITED. 

Blount  V.  Monroe,  60  Ga.,  61;  Clark  v.  Clark,  3  Woods,  U.  S., 
408;  Monroe  v.  Greenhow,  54  Mich,,  9;  Cooley  on  Taxation,  2d. 
Ed.,  pp.  56-392;  Burroughs  on  Taxation,  sec.  40;  Flanders  v.  Cross, 
10  Cush.  (Mass.),  514;  City  of  Covington  v.  Wayne,  22  Ky.  Law 
Rep.,  826;  Boske,  Sheriff,  v.  Security  Trust  Co.,  Adm'r,  22  Ky.  Law 
Rep.,  181;  Gates  v.  Barrett,  &c.,  79  Ky.,  295;  Baldwin  v.  Sheriff, 
84  Ky.,  502-512;  Coldiron,  Sheriff  v.  Ky.  Lumber  Co.,  32  S.  W., 
224;  Ky.  Stats.,  sec.  4122;  Ky.  Stats.,  sec.  4128. 

ADDITIONAL  POINTS  AND  AUTHORITIES  BY   APPELLEE   IN 
PETITION  FOR  REHEARING. 

1.  That  no  Legislature  of  any  State  in  this  Union  has  ever  de- 
liberately applied  the  antagonistic  doctrines  of  mobilia  sequunter 
personam  and  actual  situs  to  the  same  class  of  property,  whether 
the  owner  be  resident  or  non-resident. 

2.  That  no  court  (where  the  question  has  been  presented  to 
its  attention)  has  never  construed  a  statute  as  intending  that  both 
doctrines  shall  apply  to  the  same  class  of  property. 

3.  Each  State  strives  to  enact  as  nearly  as  possible  a  uniform, 
just  and  consistent  scheme  of  taxation — one  which  avoids,  in 
theory,  at  least,  double  taxation  and  oppression.  And  with  this 
purpose  in  view  one  State  presumes  that  the  other  States  adopt 
the  same  scheme. 

4.  That  no  State  has  ever  applied  one  doctrine  to  its  citizenfl 
and  the  other  to  citizens  of  sister  States. 

5.  The  Legislature  of  Kentucky  has  adopted  the  fiction  of 
mobilia  sequunter  personam  in  the  taxation  of  personal  property 
of  every  description. 

\ 
AUTHORITIES  CITED. 

Boske,  Sheriff,  v.  Security  Trust  Co.,  22  Ky.  Law  Rep.,  181; 
Covington  v.  Wayne,  22  Ky.  Law  Rep.,  826;  Wren  v.  Boske, 
Sheriff,  24  Ky.  Law  Rep.,  1780;  Langdon-Creasey  Co.  v.  Trustees, 
&c.,  25  Ky.  Law  Rep.,  823;  Commonwealth  v.  Union  Refrigerator 
Transit  Co.,  26  Ky.  Law  Rep.,  23;  25  Am.  &  Eng.  Ency.  Law  (1st 
Ed.),  133;  1  Rev.  Stats.  (Indiana),  73;  Herron,  Treasurer  v.  Keevan, 
59  Ind.,  472;  Standard  Oil  Co.  v.  Batjhelor,  89  Ind.,  4;  City  of  New 
Albany  v.  Meekin,  3  Ind.,  482;  Eversole,  &c.  v.  CJook,  &c.,  92  Ind., 
224;  The  State  v.  Collector  of  Rahway,  24  N.  J.  L.,  56;  sees.  4020 
and  4022,  Ky.  Stats.;  1  Cooley  on  Taxation  (3d  Ed.),  45;  Osbom 
v.  N.  y.  &  N.  H.  R.  R.  Co.,  40  Conn,,  494;  1  Rev.  State.  (New  York), 
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S87,  sec.  1;  Wilson  v.  Mayor  of  New  York,  4  E.  D.  Smith,  682; 
Hoyt  V.  Commissioner  of  Taxes,  23  N.  Y.,  224;  State  v.  Ross,  23 
N.  J.  L.,  522;  Cooley  on  Taxation  (3d  Ed.),  673;  Burroughs  on 
Taxation,  186;  Dwigt  v.  Mayor  of  Boston,  12  Allen,  318;  Rogers  v. 
Goodwin,  2  Mlass.,  475;  Packard  v.  Richardson,  17  Mass.,  144; 
Opinion  of  Justice,  3  Pick.,  517;  Commonwealth  v.  Hartwell,  3 
Gray,  450;  Acts  1891  (Indiana),  page  199;  Constitution,  sec.  171; 
Holzhauer  v.  City  of  Newport,  96  Ky.,  407;  37  Am.  &  Bng.  Bncy. 
of  Law  (2d  Ed.),  926;  Chap.  92,  sees.  4  and  5,  General  Statutes 
Kentucky;  sees.  4105-4114,  Kentucky  Statutes;  Commonwealth  v. 
The  E.  H.  Taylor,  Jr.,  Co.,  101  Ky.,  330;  Coe  v.  Errol,  62  N.  H., 
303. 

Opinion  by  Judge  Barker — Reversing. 

This  action  was  instituted  in  the  Butler  Circuit 
Court  by  the  appellee  to  enjoin  the  sheriffs  of  Butler 
and  Ohio  counties  from  collecting  $84  State  and 
county  taxes  for  the  year  1903  assessed  against  a  lot 
of  railroad  cross-ties  owned  by  the  corporation,  which 
were  piled  on  the  river  bank  in  Kentucky  for  the 
purpose,  when  a  boat  load  was  secured,  of  being 
shipped  by  the  owner  out  of  the  State.  The  appel- 
lee is  a  Minnesota  corporation,  assessed  for  all  its 
personal  property  in  its  home  State,  and  the  ties  were 
its  property  on  assessment  day.  The  question  pre- 
sented by  this  record  is  whether  or  not  this  personal 
estate,  so  owned  and  situated,  is  liable  for  State  and 
county  taxation  here.  Sec.  4020  of  the  Ky.  Stats,  of 
1903  is  as  follows:  **A11  real  and  personal  estate 
within  this  State,  and  all  personal  estate  of  persons 
residing  in  this  State,  and  of  all  corporations  orga- 
nized under  the  laws  of  this  State,  whether  the  prop- 
erty be  in  or  out  of  this  State,  including  intangible 
property,  which  shall  be  considered  and  estimated  in 
fixing  the  value  of  corporate  franchises  as  hereinafter 
provided,  shall  be  subject  to  taxation  unless  the  same 
be  exempt  from  taxation  by  the  Constitution,  and 
shall  be  assessed  at  its  fair  Cash  value^  estimated  at 
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the  price  it  would  bring  at  a  fair  voluntary  sale/' 
This  language  is  not  open  to  construction.  It  says 
plainly  that  all  real  and  personal  estate  within  this 
State  is  subject  to  taxation.  It  means  precisely  what 
it  says.  And  the  next  sentence,  ''all  personal  estate 
of  persons  residing  iu  this  State,  ^^  shows  that  the 
Legislature  had  in  mind  the  situs  of  personal  prop- 
erty for  taxation,  and  that  they  determined  that  per- 
sonal estate  situated  in  this  State,  whether  belonging 
to  non-residents  or  residents,  should  be  liable  for  taxa- 
tion, and  that  personal  estate  of  persons  residing  in 
this  State  should  be  liable  for  taxation,  whether  the 
property  be  in  or  out  of  the  State.  There  is  no  rule 
of  fiscal  law  better  settled  than  that  it  is  within  the 
power  of  the  State  to  tax  all  property  of  which  it  has 
jurisdiction,  whether  the  owner  resides  in  the  State 
or  is  a  non-resident;  that  whether  such  property  is 
taxed  or  not  is  a  question  of  legislative  intent,  and, 
when  the  intent  to  tax  is  clear,  the  power  to  do  so  is 
unquestionable.  The  precise  question  here  involved 
was  decided  in  the  case  of  Commonwealth  v.  Gains 
&  Co.,  80  Ky.,  489,  where  it. was  held  that  whisky 
having  a  situs  here,  owned  by  non-residents,  was  tax- 
able by  the  laws  of  this  State.  The  case  of  Coe  v. 
Errol,  116  U.  S.,  524,  6  Sup.  Ct.,  475,  29  L.  Ed.,  715, 
involved  a  question  similar  in  all  respects  to  that  at 
bar.  The  opinion  of  the  court  was  delivered  by  Mr. 
Justice  Bradley,  holding  that,  where  logs  owned  by 
a  non-resident  were  piled  for  shipment  in  one  State, 
untU  they  were  in  actual  transit  they  were  liable  for 
taxation  where  situated,  without  reference  to  the  ques- 
tion of  non-residency  of  the  owner,  or  that  he  had 
paid  taxes  on  them  in  his  home  State.  On  the  point 
under  discussion  it  was  said:  '*We  have  no  difficulty 
in  disposing  of  the  last  condition  of  the  question, 
namely,  the  fact  (if  it  be  a  fact)  that  the  property 
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was  owned  by  persons  residing  in  another  State,  for, 
if  not  exempt  from  taxation  for  other  reasons,  it  can 
not  be  exempt  by  reason  of  being  owned  by  non-resi- 
dents of  the  State.  We  take  it  to  be  a  point  settled 
beyond  all  contradiction  or  question  that  a  State  has 
jurisdiction  of  all  persons  and  things  within  its  terri- 
tory which  do  not  belong  to  some  other  jurisdiction, 
such  as  the  representatives  of  foreign  governments, 
with  their  houses  and  effects,  and  property  belonging 
to  or  in  the  use  of  the  government  of  the  United 
States.  If  the  owner  of  personal  property  within 
a  State  resides  in  another  State,  which  taxes  him  for 
that  property  as  part  of  his  general  estate  attached 
to  his  person,  this  action  of  the  latter  State  does  not 
in  the  least  affect  the  right  of  the  State  in  which  the 
property  is  situated  to  tax  it  also.  It  is  hardly  neces  • 
sary  to  cite  authorities  on  a  point  so  elementaiy.  The 
fact,  therefore,  that  the  owners  of  the  logs  in  ques- 
tion were  taxed  for  their  value  in  Maine,  as  a  part 
of  their  general  stock  in  trade,  if  such  fact  were 
proved,  could  have  no  influence  in  the  decision  of  the 
case,  and  may  be  laid  out  of  view."  We  conclude, 
then,  that  by  the  terms  of  the  statute  the  property  in 
question  was  liable  to  taxation  both  for  State  and 
county  purposes,  and  that  there  is  no  constitutional 
provision — State  or  federal — which  forbids  it. 

The  fact  that  the  board  of  supervisors  estimated  the 
property  at  more  than  its  actual  value  can  not  be 
remedied  in  this  proceeding.  (Royer  Wheel  Co.  v. 
Taylor  County,  104  Ky.,  741,  20  Ky.  Law  Rep.,  904,  47 
S.  W.,  876.) 

As  the  chancellor  upon  final  hearing  perpetuated 
the  injunction  restraining  the  collection  of  the  tax 
by  the  oflScers  having  the  matter  in  charge,  it  follows 
from  the  views  herein  expressed  that  his  judgment 
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must  be  reversed,  with  directions  to  dismiss  the  peti- 
tion, and  it  is  so  ordered. 
Petition  for  rehearing  by  appellee  overruled. 


Case  18.— ACTION  BY  PHILIP  RISSBERGER  AGAINST  ELI  H. 
BROWN  AND  THE  CITY  OF  LOUISVILLE  TO  RECOVER 
TAXES.—March  16. 


Rissberger  v.  Brown,  &€• 

Appeal  from  Jefferson  Circuit  Court,  Chancery 
Branch  (1st  Division). 

Shackelford  Miller,  Judge. 

From  the  judgment  rendered  plaintiff  appeals. 
Reversed. 

Municipal  Taxes — Judgment — Life  Tenant — Parties  —  Where  the 
city  had  property  assessed  for  taxes  against  the  hus- 
band, who  was  the  life  tenant,  no  interest  of  the  remainder- 
man can  be  subjected  to  the  payment  thereof  where  the  re- 
mainderman was  not  a  party  defendant  to  the  action  for  the 
taxes,  and  the  city  was  entitled  out  of  the  fund  in  court  only 
to  the  interest  of  the  life  tenant  therein. 

R.  T.  COLESTON  for  appellant. 

HENRY  L.  STONE  for  appellee,  city  of  Louisville. 

Opinion  by  Judge  Barker — Reversing. 

Eli  H.  Brown,  Sr.,  and  his  wife,  Nancy  W.  Brown 
in  1881  mortgaged  a  lot  of  ground  and  the  improve- 
ments thereon,  in  Louisville,  to  the  appellant,  Philip 
Rissberger,  to  secure  the  payment  of  a  note  of  even 
date  with  the  mortgage  for  the  sum  of  $2,000.  In 
1885  Nancy  W.  Brown,  the  owner  of  the  xjroperty, 
died,  leaving  her  husband  and  four  children  surviving 
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her.  Afterwards  one  of  these  died.  Eli  H,  Brown, 
Sr.,  who,  upon  the  death  of  his  wife,  became  the  life 
tenant  of  the  .estate,  seems  to  have  kept  the  interest 
ui)on  the  debt  to  Rissberger  paid  up  until  1898,  when 
he  made  default,  but  wholly  failed  to  pay  either  the 
State  or  city  taxes  on  the  property.  In  1899  the  ap- 
pellant instituted|this  action  for  a  judgment  for  his 
debt  and  an  enforcement  of  his  lien  upon  the  property. 
To  this  action  Eli  H.  Brown,  Sr.,  and  Elizabeth 
Brown,  his  second  wife,  Eli  H.  Brown,  Jr.,  W.  Dorsey 
Brown  and  Sarah  E.  Brown,  children  and  heirs-at-law 
of  Nancy  W.  Brown,  the  first  wife,  were  made  parties 
defendant,  and  properly  brought  before  the  court.  On 
May  4,  1901,  a  judgment  of  foreclosure  was  duly 
entered,  and  on  June  3d  of  the  same  year  a  sale  of  the 
property  was  had  in  pursuance  of  the  terms  of  the 
judgment.  At  this  sale  Eli  H.  Brown,  Jr.,  became 
the  purchaser  of  the  property  for  the  sum  of  $2,730, 
which  he  afterwards  paid  into  court  under  a  written 
agreement  with  the  city  of  Louisville  that  it  would 
look  to  the  fund  in  court  for  the  payment  of  all  un- 
paid municipal  taxes.  This  order  was  entered,  and  a 
deed  made  to  the  purchaser  free  of  lien,  and  all  ques- 
tions of  priority  of  lien  between  appellant,  Rissber- 
ger, and  the  city  of  Louisville  attached  to  the  fund 
in  court  in  lieu  of  the  property  sold.  In  1891  the  city 
of  Louisville  instituted  an  action  (No.  44,441)  against 
Eli  H.  Brown,  Sr.,  and  Nancy  W.  Brown,  his  wife, 
to  recover  its  taxes  on  the  property  in  question  for 
the  years  1885,  1886,  1887,  1889,  and  1890.  The  hus- 
band was  properly  served  with  process,  the  wife  being 
dead,  as  before  stated.  In  1896  the  city  instituted 
another  action  (No.  10,  091)  for  the  taxes  for  the 
year  1891.  In  1898,  it  instituted  a  third  action  (No. 
19,419)  to  recover  the  taxes  for  the  year  1894,  and  in 
1899  it  instituted  a  fourth  action  (No.  21,730)  to  re- 
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cover  taxes  for  the  years  1895,  1897  and  1898.  In 
none  of  these  cases  were  the  children  and  heirs  of 
Nancy  W.  Brown  made  parties  defendant.  On  the 
7th  day  of  March,  1903,  the  chancellor  entered  an 
order  consolidating  all  of  the  tax  suits  with  appel- 
lant's action  to  foreclose  his  mortgage,  and  required 
the  consolidated  litigation  to  be  thereafter  prosecuted 
under  the  name  and  style  of  **  Phillip  Rissberger  v. 
Eli  H.  Brown,  Sr.,  No.  21,611.''  On  the  23d  day  of 
May,  1903,  the  chancellor  entered  a  judgment  against 
Eli  H.  Brown,  Sr.,  for  the  taxes  for  all  the  years  sued 
for,  with  lawful  interest,  making  a  total  of  $1,490.64, 
awarded  the  city  of  Louisville  a  first  lien  on  the  fund 
in  court  for  its  judgment,  and  granted  it  leave  to 
withdraw  the  amount  adjudged  to  it.  From  this 
judgment  in  favor  of  the  city,  which  leaves  him  with 
more  than  half  of  his  debt  unpaid,  Rissberger  has  ap- 
pealed. 

The  judgment  of  the  chancellor  is  clearly  errone- 
ous. The  fund  in  court  is  the  proceeds  of  the  sale  of 
the  fee-simple  title  under  the  judgment  of  foreclosure, 
where  all  the  owners  were  parties  defendant,  and 
properly  before  the  court.  The  city  had  properly  as- 
sessed the  property  for  taxation  against  Eli  H.  Brown, 
Sr.,  who  was  the  life  tenant,  but,  as  he  alone  was  be- 
fore the  court  in  its  actions  for  taxes,  no  interest  of 
the  remaindermen  could  be  subjected  to  their  pay- 
ment.    (Woolley  V.  City  of  Louisville,  118  Ky., , 

82  S.  W.,  608,  26  Ky.  Law  Rep.,  872,  and  Fenley  v. 

City  of  Louisville,  119  Ky.,  ,  84  S.  W.,  582,  27 

Ky.  Law  Rep.,  204.  Appellee  was  entitled,  of  the 
fund  in  court,  only  to  the  interest  of  Eli  H.  Brown, 
Sr.  As  a  good  deal  of  confusion  seems  to  have  arisen 
by  reason  of  the  consolidation  of  the  five  actions — 
from  the  fact  that  appellant  in  his  action  ignored  the 
city,  and  the  latter  in  its  actions  ignored  appellant — 
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justice  requires  upon  the  return  of  the  case  that  both 
parties  should  be  allowed  to  amend  their  pleadings  so 
as  to  protect  their  respective  rights  to  the  fund  in 
court. 

For  the  reasons  indicated,  the  judgment  is  reversed 
for  proceedings  consistent  herewith. 


Case  19.— ACTION  BY  JOHN  H.  CATRON  AGAINST  WILLIAM 
PARKER  TO  RECOVER  A  TRACT  OF  LAND^March  16. 


Parker  v.  Oatron. 

Appeal  from  Knox  Circuit  Court. 

ViEGiL  P.  Smith,  Special  Judge. 

Judgment  for  plaintiff.    Defendant  appeals.    Af- 
firmed. 

Land — Execution  Sale — Purchase  by  One  for  Another — Considera- 
tion— ^Payment — Relief  for  Equitable  Owner — Constructive 
Trust — Estoppel — Statute  of  Frauds. 

1.  Land — Execution   Sale — Purchase   By   One   For  Another — Con- 

sideration Paid  by  Purchaser — Conveyance  to  Purchaser — Re- 
lief Sought  by  Equitable  Owner — ^Where  appellee  and  his 
brother  Jointly  owned  a  tract  of  land  and  upon  his  brother's 
death  his  undivided  interest  was  ordered  sold  to  pay  his  debts, 
and  at  the  request  of  nppellee  was  bought  by  appellant  at  said 
sale  for  appellee's  benefit,  and  after  the  time  for  redemption 
had  expired  appellant,  against  the  objection  of  appellee,  caused 
a  deed  to  be  made  to  himself  for  the  land,  in  an  action  by  ap- 
pellee against  appellant  to  set  aside  said  deed,  alleging  that  ap- 
pellant held  the  title  in  trust  for  him,  he  having  all  the  time 
been  in  the  actual  possession  thereof,  the  cou'^t  properly 
decreed  the  relief  sought  upon  the  repayment  by  oppellee  to 
appellant  of  the  money  he  had  paid  in  the  purchase  thereof. 

2.  Constructive   Trust — ^Estoppel — Statute   of   Frauds — In   such    a 

case  a  constructive  trust  results  by  implication  in  favor  of 
the  equitable  owner,  which  rests  upon  the  idea  that  the  pur- 
▼OL  120-10 
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chaser  holds  the  land  In  trust  for  his  principal.  Construc- 
tive trusts  are  held  not  to  be  within  the  statute  because  they 
rest  in  the  end  on  the  doctrine  of  estoppel,  and  the  opera- 
tion of  an  estoppel  is  never  affected  by  the  statute  of  frauds. 

3.  Same — The  fact  that  the  purchaser  of  the  land  paid  the  con- 
sideration himself  does  not  destroy  the  trust,  where  the  pur- 
chase was  made  for  another,  who  offered  to  pay  it,  and  was 
kept  from  paying  it  by  the  act  of  the  purchaser,  who  re- 
fused to  accept  it,  and  had  the  deed  made  to  himself. 

■    J.  SMITH  HAYS  and  J.  M.  HAYS  for  appellant. 

SUBJECTS    AND    AUTHOKITIES    CLASSIFIED. 

1.  The  pleadings  fix  the  fact  that  appellee  and  appellant  were 
both  strangers  to  the  title  sold  by  the  Master  Commissioner  at 
the  judicial  sale  at  which  appellant  purchased  the  property;  and 
appellee  is  by  the  record,  in  the  suit  to  settle  I.  C.  Catron's  estate, 
estopped  to  claim  adverse  to  those  claiming  under  I.  C.  Catron,  or 
to  dispute  the  fact  that  he  is  a  stranger  to  that  title. 

2.  The  fact  being  fixed  by  the  pleadings  that  appellee  was  a 
stranger  to  the  title  sold  at  the  judicial  sale,  no  resulting  trust 
can  arise  under  the  law  in  Kentucky,  even  if  the  court  should 
find  the  oral  arrangement  claimed  by  appellee  to  have  been 
actually  made. 

Such  agreement  would  not  be  sufficient  to  create  a  resulting 
trust;  it  would  be  prohibited  by  the  statute  abolishing  such  trusts; 
and  would  be  ineffectual  if  made  under  our  statute  of  fraud.  (Ky. 
Stats.,  sec.  2353;  Ky.  Stats.,  sec.  470,  sub-sec.  6;  Commonwealth, 
for,  &c.  V.  Chesapeake  &  Ohio  Ry.  Co.,  94  Ky.,  16-20;  Hocker,  &c. 
V.  Gentry,  &c.,  60  Ky.,  463-74;  Parker's  Heirs  v.  Bodley,  7  Ky., 
102-3.) 

3.  The  appellee  was  incompetent  to  testify  to  an  oral  arrange- 
ment with  I.  C.  Catron,  and  to  the  payment  of  money  to  him 
for  his  moiety  of  the  land  in  controversy.  (Civil  Code,  sec.  606; 
Elliott  V.  Campbell,  &c.,  25  Ky.  Law  Rep.,  1841,  and  authorities 
cited.) 

4.  The  particular  manner  in  which  the  bid  of  appellant  was 
given  to  the  Master  Commissioner,  and  the  sale  made  demon- 
strate the  falsity  of  appellee's  claim,  that  appellant  bid  for  him 
at  the  sale,  or  that  appellee  failed  to  bid  for  the  property  be- 
cause appellant  was  bidding  for  it. 

JOHN  H.  WILSON,  P.  D.  BLACK  and  JAMES  D.  BLACK  for 
appellee  Catron. 

AUTHOBITIES  CITED. 

2  Darall,  832,  Watson's  Adm'r,  fto.  y.  yiolett;  4  Ky.  Lav  Rep^ 
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990,  Usle.  &c.  V.  Lisle's  Adm'r;  96  Ky.,  339,  Graham,  &c.  v.  King, 
&c.;  2  Pomeroy  Eq.  Jur.,  sees.  1030,  1044  and  1053;  16  B.  M.,  7, 
Martin  v.  Martin;  3  Litt.,  399.  Starks'  Heirs  v.  Cannaday. 

Opinion  by  Chief  Justice  Hobson,  Affirming. 

The  father  of  appellee,  John  H.  Catron,  conveyed 
to  him  and  his  brother,  Isaac  Catron,  a  tract  of  land 
in  Knox  county.  Thereafter  a  creditor  of  the  father 
levied  an  execution  upon  the  land  for  a  debt  due  him 
from  the  father,  and  the  land  was  sold  under  the  execu- 
tion. John  and  Isaac  Catron,  the  two  sons,  got  ap- 
pellant, William  Parker,  to  bid  in  the  land  for  them  at 
the  execution  sale.  The  amount  of  the  debt  was  be- 
tween $500  and  $600.  John  H.  Catron  afterwards  re- 
deemed the  land  from  Parker,  and  subsequently  Isaac 
Catron  died,  with  the  title  in  this  condition.  Suit  was 
filed  to  settle  the  estate  of  Isaac  Catron,  and  his  half 
was  ordered  sold  in  that  suit  for  the  payment  of  his 
debts.  John  Catron  procured  Parker  again  to  buy 
in  the  land  for  him,  which  Parker  did  in  his  own  name, 
at  the  price  of  $25.  The  equity  of  redemption  was 
then  sold,  and  Parker  bought  this  for  $5.  The  land 
was  not  redeemed,  and  at  the  end  of  the  year  Parker, 
over  Catron's  objection,  caused  a  deed  to  be  made  to 
himself  for  the  land;  that  is,  Isaac  Catron's  half  of 
the  tract.  John  Catron  then  filed  this  suit  in  equity 
against  Parker,  setting  up  the  facts,  and  alleging  that 
Parker  held  the  title  in  trust  for  him,  and  praying 
that  he  be  required  to  convey  the  land  to  him;  he 
having  been  all  the  time  in  the  actual  possession  of  it. 
The  court  decreed  him  the  relief  sought,  and  the  de- 
fendant appeals. 

Parker  denied  that  he  bought  the  land  for  John 
Catron,  and  denied  that  Catron  made  any  arrange- 
ment with  him  by  which  he  was  to  buy  it  for  hm,  but 
the  weight  of  the  evidence  sustains  the  chancellor's 
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conclusion.  Parker  was  a  relative  as  well  as  a  near 
neighbor  and  close  friend.  Catron  had  had  some 
trouble  with  his  wife,  and  was  living  at  home  alone, 
boarding  with  Parker.  Parker  had  gone  his  bond  in 
a  suit  which  his  wife  had  brought  against  him.  Par- 
ker allowed  Catron  after  the  sale  to  treat  the  land  as 
his  own.  He  sold  timber  from  the  place.  He  made 
an  oil  lease,  Parker  telling  the  lessee  that  Catron's 
title  was  all  right;  and  he  told  several  persons  that  he 
had  bought  the  land  for  John,  and  was  going  to  stand 
by  him.  Catron  was  not  apprised  of  Parker's  change 
of  mind  until  after  or  about  the  time  the  year  had  ex- 
pired in  which  the  land  might  be  redeemed.  Parker 
then  declined  to  receive  from  Catron  the  $30  which 
he  had  paid.  On  the  question  of  fact,  while  the  evi- 
dence is  somewhat  conflicting,  we  can  not  disturb  the 
chancellor's  finding. 

It  is  earnestly  maintained  that  the  agreement  of 
Catron,  being  in  parol,  is  within  the  statute  of  frauds. 
In  Stark's  Heirs  v.  Cannaday,  3  Litt.,  399, 14  Am.  Dec, 
76,  it  was  held  that  where  an  agent  verbally  employed 
to  purchase  land  for  his  principal  does  so  with  the 
money  of  the  principal,  but  makes  the  contract  in  his 
own  name,  a  trust  for  the  principal  will  result  by  im- 
plication, which  is  not  aflfected  by  the  statute  of  frauds. 
The  reason  given  by  the  court  for  its  conclusion  is 
as  follows:  '*For  the  statute  only  forbids  the  enforce- 
ment of  a  trust  or  equity  created  by  contract,  and  not 
such  as  results  from  the  nature  of  the  transaction  by 
implication  of  law."  The  doctrine  of  this  case  was 
followed  in  Lisle  v.  Lisle 's  Administrator,  4  Ky.  Law 
Eep.,  990,  where  the  purchase  was  made  at  a  judicial 
sale  by  one  for  another  who  paid  the  consideration. 
Appellant  insists  that  these  cases  are  not  in  point,  be- 
cause here  appellee  did  not  pay  the  consideration. 
Still,  he  offered  to  pay  it,  and  was  kept  from  paying 
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it  by  the  act  of  appellee,  who  refused  to  accept  it, 
and  insisted  on  having  the  deed  made  to  himself.  The 
payment  of  the  consideration  by  the  principal  is  not 
the  only  state  of  case  in  which  the  rule  applies.  The 
rule  rests  upon  the  idea  that  the  purchaser  holds  the 
land  in  trust  for  his  principal.  It  is  the  constructive 
trust  which  underlies  the  rule.  In  Pomeroy's  Equity, 
sec.  1030,  it  is  said:  ''Ail  trusts  by  operation  of  law 
consists,  therefore,  in  a  separation  of  the  legal  and 
equitable  estates;  one  person  holding  the  legal  title 
for  the  benefit  of  the  equitable  owner,  who  is  regarded 
by  equity  as  the  real  owner,  and  who  is  entitled  to 
be  clothed  with  the  legal  title  by  a  conveyance.  Cer- 
tain instances  of  this  class  are  trusts  sub  modo.  They 
are  termed  'trusts'  because  the  beneficial  owner  is 
entitled  to  the  same  remedies  against  the  holder  of 
the  legal  title  which  are  given  to  the  beneficiary  under 
a  true  trust.  All  trusts  which  arise  by  operation  of 
law  are,  as  the  name  indicates,  excepted  from  the  re- 
quirements of  the  statute  of  frauds.''  Again,  in  sec- 
tion 1044,  it  is  said:  "Constructive  trusts  include  all 
those  instances  in  which  a  trust  is  raised  by  the  doc- 
trines of  equity  for  the  purpose  of  working  out  justice 
in  the  most  eflBcient  manner,  where  there  is  no  inten- 
tion of  the  parties  to  create  such  a  relation,  and  in 
most  cases  contrary  to  the  intention  of  the  one  hold- 
ing the  legal  title,  and  where  there  is  no  express  or 
implied,  written  or  verbal,  declaration  of  the  trust. 
They  arise  when  the  legal  title  to  the  propeity  is  ob 
tained  by  a  person  in  violation,  express  or  implied,  of 
some  duty  owed  to  the  one  who  is  equitably  entitled, 
and  when  the  property  thus  obtained  is  held  in 
hostility  of  hi^  beneficial  rights  of  ownership.  As 
the  trusts  of  this  class  are  imposed  by  equity,  con- 
trary to  the  trustee's  intention  and  will,  upon  prop- 
erty in  his  hands,  tliey  are  often  termed  ^trusts  in 
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invitum;'    and    this    phrase    furnishes    a    criterion 
generally  accurate  and  suflScient  for  determining  what 
trusts  are  truly  *  constructive.'  "    Constructive  trusts 
are  held  not  within  the  statute  because  they  rest  in 
the  end  on  the  doctrine  of  estoppel,  and  the  opera- 
tion of  an  estoppel  is  never  affected  by  the  statute  of 
frauds.     (Morris  v.  Shannon,  75  Ky.,  89.)     If  Parker 
had  not  misled  Catron,  he  might  have  gotten  some 
one  else  to  buy  in  the  land  for  him;  and  if  Parker 
had  not  let  him  deal  with  the  land  as  his  own,  and 
held  himself  out  as  having  bought  it  in  for  him,  he 
might  still  have  protected  himself.    To  permit  Par- 
ker to  shield  himself  behind  the  statute  of  frauds, 
and  keep  the  land,  would  be  to  sanction  a  fraud  and 
deny  effect  to  familiar  principles  of  estoppel.    In 
Martin  v.  Martin,  55  Ky.,  8,  DraflBn  bought  in  Martin's 
land  at  a  commissioner's  sale  for  him  under  a  verbal 
agreement  to  this  effect,  when  there  was  no  right  of 
redemption  at  such  sales.    It  was  held  that  Draffin 
held  the  land  in  trust  for  Martin,  and  that  the  trust 
was  not  affected  by  the  statute  of  frauds.     The  same 
conclusion  was  reached  in  Miller  v.  Antle,  65  Ky., 
407,  92  Am.  Dec,  495,  and  Green  v.  Ball,  67  Ky.,  586. 
It  is  insisted  that  these  cases  are  not  in  point,  for  the 
reason  that  Catron  here  did  not  own  the  land.    But 
he  had  it  in  possession  and  was  living  upon  it.    He 
had  a  lien  on  it  for  the  money  which  he  had  paid  to 
,  redeem  it  from  the  execution  sale.    The  arrangement 
with  Parker  was  made  to  protect  his  interest,  and 
created  no  less  a  constructive  trust  when  his  interest 
in  the  land  was  equitable  than  if  he  had  held  the  legal 
title.    It  would  be  no  less  a  fraud  on  Catron  to  per- 
mit Parker  to  keep  the  land  in  the  one  case  than  the 
other.    The  estoppel  arises  equally  in  either  case.    An 
agency  to  sell  land  may  be  created  by  parol.     (Talbot 
V.  Bowen,  8  Ky.,  437,  10  Am.  Dec,  747;  Isaacs  v. 
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Gearheart,  51  Ky.,  231.)  A  verbal  partnership  to  buy 
land  is  also  not  within  the  statute.     (Garth  v.  Davis 

&  Johnson,  120  Ky., ,  85  S.  W.,  692,  27  Ky.  Law 

Eep.,  505.) 

Catron  was  allowed  to  testify  to  certain  transactions 
with  his  brother  Isaac,  who  was  dead,  and  to  prove 
in  his  own  behalf  statements  made  by  him  not  in  the 
presence  of  Parker.  This  was  error.  He  could  not 
.testify  for  himself  as  to  matters  occurring  with  his 
dead  brother,  nor  could  he  make  evidence  for  him- 
self. But  if  we  eliminate  all  this,  and  regard  only 
the  testimony  admittedly  competent,  the  clear  weight 
of  the  evidence  sustains  the  chancellor's  conclusion. 
So  the  error  in  the  admission  of  evidence  was  harm- 
less. 

Judgment  affirmed. 


Case  20.— ACTION  BY  B.'  L.  WARREN  AND  OTHERS  FOR  THE 
PARTITION  OF  PROPERTY,  AT  THE  SALE  OF  WHICH 
P.  L.  ATHERTON  BECAME  THE  PURCHASER.--March  16. 


Atherton  v.  Warren,  &c. 

Appeal   from  Jefferson   Circuit   Court,   Commoni 
Pleas  (1st  Division.) 

Emmet  Field,  Judge. 

From  an  order  confirming  the  sale  the  purchaser, 
P.  L.  Atherton  appeals.    Affirmed. 

Judicial  Sales— Vested  Estate— Joint  Owners— Infants— Remainder- 
men—Under  Civil  Code,  section  490,  providing  for  the  sale  of 
real  property  held  Jointly  by  two  or  more  persons,  if  the  prop- 
erty he  in  possession  and  can  not  be  divided  without  injur- 
ing its  value,  such  sale  may  be  made  where  there  are  yest^d 
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estates  Jointly  held,  though  one  of  the  parties  is  a  life  tenant 
and  the  remaindermen  are  infants. 

HENRT  W.  SANDERS  for  appellant 

We  desire  to  state  that  this  action  is  simply  brought  for  the 
purpose  of  perfecting  the  title  to  the  property  in  controversy.  The 
purchaser  is  perfectly  willing  to  take  the  property  and  the  appel- 
lees are  entirely  willing  that  he  should  have  it,  the  sale  being 
an  advantageous  one  to  all  parties  concerned.  The  purchaser, 
however,  is  naturally  unwilling  to  pay  the  sum  of  |90,000  for  a 
piece  of  property  unless  the  title  thereto  is  perfect 

AUTHORITIES  CITED. 

Dineen  v.  Hall,  23  Ky.  Law  Rep.,  1615;  Liter  v.  Fishback,  25  Ky. 
Law  Rep.,  260;  Ward  v.  Edge,  100  Ky.,  767;  Mays  v.  Slaughter. 
3  Marshall;  Malone  v.  Conn,  95  Ky.,  93  Swearingen  v.  Abbott,  18 
Ky.  Law  Rep.,  185;  Kean  v.  Tilford,  81  Ky.,  600;  Woman's  Club 
V.  Reed,  23  Ky.  Law  Rep.,  1346;  Civil  Code,  sec.  490. 

WILKINS  G.  ANDERSON  for  appellees. 

The  purchaser  objected  to  the  confirmation  of  the  sale  mainly 
on  three  grounds: 

First  Because  there  is  no  provision  of  law  for  the  sale  of  infants' 
real  ecitate  as  a  part  of  or  in  conjunction  with  other  lands  in  which 
they  have  no  interest 

Second.  That  no  bond  was  executed  by  the  guardian  of  the 
infants  prior  to  the  rendition  of  the  Judgment,  as  required  by  sec 
493  of  the  Code,  and  the  sale  was,  therefore,  void. 

Third.  That  notwithstanding  the  dower  interest  of  the  appellant, 
Kate  Mattingly,  might  be  taken  by  her  creditors,  at  whose  instance 
the  sale  was  made,  yet  the  infants  had  the  right  of  occupancy  or 
homestead  right  in  the  218  acres,  and  the  sale  could  not  deprive 
them  of  it 

Therefore,  if  the  purchaser  was  forced  to  take  the  land,  he 
could  not  get  possession  of  this  tract  at  least  during  the  minority 
of  the  two  infant  appellants. 

The  court  (per  Judge  Hazelrigg)  held: 

First.  That  there  was  no  Joint  ownership  between  Mrs.  Mattingly 
and  her  children  in  the  lands  adjudged  to  be  sold,  and  no  law 
authorizing  such  a  sale. 

Second.  If  the  land  was  sold  for  the  purpose  of  supporting  and 
educating  the  infants,  as  recited  in  the  Judgment,  the  failure  of 
the  guardian  to  execute  the  bond  required  by  sec.  493  is  fatal  to 
the  Judgment;  nor  can  the  widow  or  her  creditor  enforce  a  sale  of 
the  218  acre  tract  under  sec.  490  (when  no  bond  is  required),  by 
reason  of  the  allegation  and  proof  that  it  can  not  be  d^yided 
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without  materially  impairing  its  value.  There  is  no  Joint  owner- 
ship, as  we  have  seen,  between  the  widow  and  the  children,  and 
while  the  children  own  Jointly,  they  only  own  in  remainder,  and 
have  no  such  possession  as  the  statute  r^uires. 

AUTHOBITIES  CITED. 

Dineen  v.  Hall,  23  Ky.  Law  Rep.,  1615;  Malone  v;  Conn,  96  Ky., 
93;  Alms  v.  Conn,  95  Ky.,  93;  Swearingen  v.  Abbott,  IS  Ky.  Liaw 
Rep.,  185;  Power  v.  Power,  12  Ky*  Law  Rep.,  793;  Kean  v.  Tilford, 
81  Ky.,  600;  Fletcher  v.  Blanton,  8  Ky.  Law  Rep.,  784;  May's 
Heirs  v.  Slaughter,  3  Marsh.,  508;  Ward  v.  Edge,  100  Ky.,  757; 
Liter  T.  Fishback,  25  Ky.  Law  Rep.,  260  Berry  v.  Lewis,  &c.,  26 
Ky.  Law  Rep.,  530;  Shelby  v.  Harrison,  &c.,  84  Ky.,  144;  Howard  v. 
Slaughter,  94  Ky.,  336;  Civil  Code,  sees.  490-491. 

Opinion  by  Judge  Paynter — Affirming. 

This  action  was  instituted  under  sec.  490,  Civil  Code 
Prac,  for  the  sale  of  property  on  the  southwest  comer 
of  Chestnut  and  Fourth  streets,  in  the  city  of  Louis- 
ville. The  property  can  not  be  divided  without 
materially  impairing  its  value.  It  belongs  to  the 
estate  of  L.  L.  Warren,  who  died  leaving  a  widow  and 
nine  children.  Each  child  took  an  undivided  one- 
ninth  interest,  subject  to  the  widow's  dower.  The 
widow  is  dead,  and  a  daughter  died  before  her  mother, 
leaving  her  husband,  Eugene  W.  Lee,  Sr.,  and  four 
children,  two  of  whom,  Eugene  W.  Lee  and  George 
F.  Lee,  were  infants.  W.  B.  Warren,  a  son  of  L.  L. 
Warren,  conveyed  his  one-ninth  interest  to  his  mother, 
Mary  A.  Warren.  Mary  A-  Warren  died  intestate,  and 
the  one-ninth  interest  conveyed  to  her  by  her  son  de- 
scended to  her  eight  surviving  children  and  her  grand- 
children, the  Lees.  One  son,  Cary  I.  Warren,  con- 
veyed his  undivided  one-ninth  interest  to  his  sister, 
Ella  M.  Warren.  Eugene  W.  Lee,  Sr.,  is  tenant  by 
the  curtesy  in  one-ninth  interest  inherited  by  his  wife, 
and  his  four  children  hold  the  remainder  interest. 
And  they  each  inherited  from  their  grandmother, 
Mary  A.  Warren,  one-fourth  of  one-ninth  of  one-ninth 
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interest  The  foregoing  statement  shows  the  condi- 
tion of  the  title  of  the  property,  as  well  as  the  posses- 
sion at  the  time  the  action  was  instituted.  The  proj)- 
erty  was  ordered  sold,  and  the  appellant,  Peter  Lee 
Atherton,  became  the  purchaser  at  the  price  of  $90.- 
000.  He  resisted  the  confirmation  of  the  sale,  chiefly 
upon  the  ground  that  the  interest  of  the  two  infants 
could  not  be  sold  under  sec.  490,  Civil  Code  Prac. 

Sec.  490  of  Civil  Code  of  Prac.  reads  as  follows: 
**  A  vested  estate  in  real  property  jointly  owned  by  two 
or  more  persons  may  be  sold  by  an  order  of  a  court 
of  equity,  in  an  action  brought  by  either  of  them, 
though  the  plaintiff  or  defendant  be  of  unsound  mind 
or  an  infant :  (1)  If  the  share  of  each  owner  be  worth 
less  than  one  hundred  dollars.  (2)  If  the  estate  be 
in  possession  and  the  property  can  not  be  divided 
without  materially  impairing  its  value,  or  the  value  of 
the  plaintiff's  interest  therein.'' 

This  court  has  been  called  upon  frequently  to  con- 
strue the  above  section  of  the  Code.    In  the  cases  of 

Berry,  &c.  v.  Lewis,  &c.,  118  Ky.,  ,  82  S.  W., 

252,  26  Ky.  Law  Eep.,  530;  Liter  v.  Fishback, 
75  S.  W.,  232,  25  Ky.  Law  Eep.,  260,  and  Swear- 
ingen  v.  Abbott,  &c.,  99  Ky.,  271,  18  Ky.  Law  Eep., 
184,  35  S.  W.,  925;  and  Malone  v.  Conn,  &c,  95 
Ky.,  93;.  15  Ky.  Law  Eep.,  421;  23  S.  W.,  677— the 
court  had  this  section  of  the  Code  under  consideration. 
In  each  of  these  cases  it  appeared  that  there  was  either 
a  life  estate  in  the  property  sought  to  be  sold,  or  that 
there  was  a  life  tenant  or  tenant  by  the  curtesy  of  the 
entire  property  sought  to  be  sold,  and  the  court  held 
that  it  could  not  be  sold  for  one  or  the  other  of  these 
reasons,  as  it  was  not  an  estate  in  possession  jointly 
owned  by  two  or  more  persons  who  are  in  possession 
thereof.  In  Dineen  v.  Hall,  112  Ky.,  273,  65  S.  W., 
445,  66  S.  W.,  392,  23  Ky.  Law  Eep.,  1615,  the  court 
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held  that  the  property  could  not  be  sold  under  section 
490,  Civil  Code  Prac.  In  that  case  it  appeared  that 
John  Hall  was  entitled  to  curtesy  in  one  undivided 
one-half  of  the  property  sought  to  be  sold,  and  the 
fee  to  that  half  was  in  an  infant,  and  the  other  half  of 
the  estate  was  owned  by  the  plaintiff,  so  the  court 
denied  the  right  to  sell  the  property  because  those 
with  vested  interests  were  not  joint  owners  in  posses- 
sion. The  court  is  confronted  with  the  question  as 
to  whether  or  not  it  will  adhere  to  the  opinion  in  the 
case  of  Dineen  v.  Hall.  If  it  is  adhered  to,  the  sale  to 
Atherton  is  invalid.  In  the  case  of  Kean  v.  Tilford, 
81  Ky.,  600,  5  Ky.  Law  Rep.,  655,  there  were  life 
estates  and  remainders  over,  and  the  court  held  the 
property  could  be  sold  under  sec.  490.  In  passing 
upon  the  question,  the  court  said:  **In  this  case  all  the 
parties  in  interest  are  before  the  court  and  vested 
with  the  title.  In  the  case  of  Philip  Speed's  will,  he 
provides  that  after  the  death  of  his  wife  his  property 
shall  be  divided  between  his  children,  the  children  of 
any  who  may  be  dead  receiving  the  share  of  the  parent^ 
This  was  a  vested  interest.  The  same  provision,  in 
substance,  is  found  in  the  will  of  Joshua  Speed.  By 
the  codicil  he  devises  an  interest  in  his  estate  to  three 
of  his  sisters  for  life,  then  to  the  children  of  his  other 
brothers  and  sisters.  'The  present  capacity  of  taking 
effect  in  possession,  if  the  possession  were  to  become 
vacant,  distinguishes  a  vested  from  a  contingent  re- 
mainder.' (Walters  v.  Crutcher,  15  B.  Mon.,  2.)  All 
the  parties  in  interest  who  are  sui  juris  are  seeking  to 
have  the  entire  property  sold,  and  the  testimony  of 
those  who  are  familiar  with  the  hotel  is  to  the  effect 
that  it  is  not  susceptible  of  division.  It  is  insisted  by 
counsel  for  the  infant  that  a  unity  of  interests  must 
exist,  and  a  joint  right  of  possession,  to  authorize  a 
sale  of  the  entire  property.    That  all  the  aziities  of 
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interest,  title,  time  and  possession,  creating  a  joint 
tenancy  at  the  common  law,  must  be  found  to  exist  in 
this  case,  or  the  chancellor  is  without  power  to  ad- 
judge a  sale.  Such  is  not  the  meaning  of  the  Code. 
A  vested  estate  is  all  that  is  necessary  or  required. 
Joint  tenants,  tenants  in  common,  and  coparceners 
are  entitled  to  have  a  division  of  their  real  estate,  and, 
whether  called  the  one  tenancy  or  the  other,  they  have 
a  vested  estate;  and  with  such  an  interest,  when  the 
property  is  not  susceptible  of  division,  it  may  be  sold 
by  the  decree  of  the  chancellor.  Such  was  the  plain 
purport  of  the  statute.'*  In  view  of  these  decisions, 
the  court  is  called  upon  to  reconcile  the  real  and  ap- 
parent conflict  in  them.  The  possession  of  the  prop- 
erty is  jointly  held  by  the  Warren  heirs  and  Lee,  as 
tenant  by  the  curtesy  in  an  undivided  part.  The  \Var- 
ren  heirs  and  Lee  are  tenants  in  common.  The  Legis- 
lature evidently  intended  by  the  enactment  of  sec.  490  to 
give  joint  owners  having  a  vested  estate  in  real  property 
in  their  possession,  when  it  could  not  be  divided  with- 
out materially  impairing  its  value  or  the  value  of  the 
plaintiff's  interest  therein,  the  right  to  have  it  sold. 
Under  this  provision  of  the  Code,  if  the  value  of  the 
plaintiff's  interest  alone  is  materially  impaired  by 
continuing  to  hold  the  property,  he  is  entitled  to  have 
it  sold.  The  tenant  by  the  curtesy  has  a  vested  in- 
terest in  the  property,  the  same  as  have  the  Warren 
heirs.  This  being  true,  the  record  presents  a  case 
where  persons  with  a  joint  interest  and  in  possession 
seek  the  sale  of  the  property  under  sec.  490.  They 
have  the  right  to  the  sale  of  the  property  under  that 
section.  To  take  any  other  view  would  be  to  hold  that 
the  Legislature  intended  that,  although  persons  with 
a  vested  interest  are  in  the  possession  of  the  prop- 
erty, they  could  be  prevented  from  selling  it  on  ac- 
count of  the  small  interests  of  remaindermen.    In  our 
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opinion,  the  intention  of  the  Legislature  is  effectuated 
when  we  hold  that  property  may  be  sold  under  sec. 
490  where  there  are  vested  estates  jointly  held,  al- 
though one  so  holding  is  a  life  tenant.  This  view 
would  be  in  hannony  with  the  other  decisions,  of  this 
court  which  have  denied  the  right  of  the  sale  of  prop- 
erty under  sec.  490  where  the  possession  w^as  in  a  life 
tenant  alone  in  possession  of  the  property.  From 
the  conclusion  we  have  reached,  Dineen  v.  Hall  should 
be  and  is  overruled. 

Our  conclusion  is  that  the  proceeding  under  which 
the  appellant,  Atherton,  made  the  purchase,  is  regu- 
lar, and  the  court  can  vest  him  with  the  fee-simple 
title  to  the  property. 

The  judgment  is  affirmed. 


Case  21.— ACTION  BY  THE  J.  W.  FOWLER  DRUG  COMPANY 
AGAINST  SAUNDERS  P.  JONES  AND  OTHERS,  TO  RE- 
STRAIN THE  DEFENDANTS  FROM  REMOVING  PLAIN- 
TIFFS FROM  THEIR  LEASED  PREMISES.— March  17. 


!  Jones,  &C.  v.  Fowler  Drug  Company. 

Appeal  from  Jefferson   Circuit   Court,   Chancery 
Branch  (1st  Division). 

Shackelford  Miller,  Judge. 

Judgment  for  plaintiff.    Defendants  appeal.    Af- 
firmed. 

Lease — Term  of  Years — Damage  by  Fire — Remodeling — Agreement 
to  Re-occupy — Tenable  Condition — Where  premises  are  leased 
for  a  drug  store  for  five  years,  under  a  contract  providing 
"that  in  the  event  the  owner  should  desire  to  remodel  the 
huilding  so  far  as  it  would  necessitate  the  tenant  removing 
from  the  building,  he  is  to  receive  a  certain  reduction  of  the. 
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rent,  with  the  right  to  re-occupy  the  premises  after  the  build- 
ing is  remodeled  at  the  same  rental  until  expiration  of  the 
lease/'  such  tenant  is  entitled  to  hold  the  premises  where  they 
have  been  damaged  by  fire  without  his  fault,  where  the  damage; 
is  not  such  as  to  render  them  untenable,  and  such  lessee  may 
elect  to  retain  them  unless  the  lessor  will  agree  that  he  shall 
re-occupy  them  after  they  are  remodeled  as  specified  in  the 
written  contract. 

HUMPHREY,  HINES  &  HUMPHREY  for  appellants. 


POINTS  AND  AUTHORITIES. 

1.  A  lease  of  an  apartment  in  a  building  carries  with  it  no  right 
to  the  soil,  and  the  destruction  of  the  building  terminates  the 
lease.  (Helbum  v.  Miofford,  7  Bush,  170;  Ky.  Stats.,  sec.  2297; 
Sun  Insurance  Company  v.  Varble,  Receiver,  103  Ky.,  764;  Winton 
V.  Cornish,  5  Ohio,  303;  Stockwell  v.  Hunter,  11  Metcalfe  [Mass.], 
448;  45  A.  D.,  220;  Alexander  v.  Dorsey,  12  Ga.,  12;  56  A.  D.,  443; 
Kerr  v.  Merchants  Exchange  Company,  3  Edwards  Chancery,  333; 
McMillan  v.  Solomon,  42  Ala.,  356;  94  A.  D.,  654;  Harrington  v. 
Watson,  11  Oregon,  143;  50  Am.  Rep..  465.) 

2.  A  building  is  destroyed  by  fire  when  it  is  so  far  injured  by 
a  fire  that  a  restoration  would  make  a  substantially  new  building. 
(Winton  v.  Cornish,  5  Ohio,  303;  Corbett  v.  Spring  Garden  Insur- 
ance Co.,  155  N.  Y.,  389;  41  L.  R.  A.,  318;  Doe  on  the  demise  of 
Freeland  v.  Burt,  1  T.  R.,  701;  Kerr  v.  Merchants  Exchange  Com- 
pany, 3  Edwards  Chancery,  340.) 

3.  The  building  inspector  had  the  right  to  require  the  walls  of 
the  Masonic  Temple  Building  to  be  pulled  down,  and  Jones  only 
complied  with  his  duty  to  the  public  in  obeying  this  direction. 
(Ordinance,  City  of  Louisville,  130  Fifth  Biennial  Compilation  of 
General  Ordinances;  C,  St.  L.  &  N.  O.  R.  R.  Co.  v.  L.  &  N.  R.  R. 
Co.,  22  Ky.  Law  Rep.,  660.) 

CHAS.  F.  TAYLOR  and  MATT  O'DOHBRTY  for  appellee. 

We  contend: 

First.  That  the  premises  leased  to  appellee  were  not  damaged, 
much  less  destroyed,  by  the  fire  of  November  20,  1903.  No  fire  in 
fact,  and  no  damage  from  fire,  occurred  in  that  portion  of  the 
Masonic  Temple  block,  and  appellee's  rights  under  its  lease  re- 
mained wholly  unaffected  by  the  fire  which  damaged  other  parts 
of  the  block. 

Second.  That  even  if  the  premises  leased  to  appellee,  one  of 
the  stores  on  the  ground  fioor  of  the  Masonic  Temple  block,  had 
been  so  far  damaged  by  fire  as  to  render  it  untenantable  for  the 
purpoBea  for  which  it  was  leased,  the  appellee  had,  by  the  express 
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terms  of  clause  A.  of  the  lease,  vested  in  it,  and  not  in  the  ap- 
pellants, the  option  in  such  event  to  hold  or  cancel  the  lease. 

Third.  That  the  Masonic  Temple  block  was  not  destroyed  by 
the  fire  of  Nov.  20,  1903,  and  was  damaged  at  most  less  than  fifty 
per  cent,  of  its  value.  The  fire  would  not  have  canceled  appel- 
lee's lease  if  it  had  covered  the  entire  block.  The  appellee's 
lease,  however,  was  not  of  the  entire  block,  but  of  one  of  a 
number  of  stores,  separated  from  each  other  by  substantial  brick 
walls,  having  separate  entrances  and  exits,  holding  no  right  or 
easement  in  common,  distinct  in  every  respect  as  any  buildings 
can  be,  with  nothing  in  common  but  the  roof  which  covered  the 
entire  block  from  Jefferson  street  to  Green  street. 

Fourth.  There  is  no  clause  in  appellee's  lease  providing  for 
its  cancellation  in  the  event  of  damage,  or  destruction  by  fire 
of  any  store  or  apartment  in  the  block  other  than  that  leased  to 
appellee.  The  parties  could  by  theip  contract  have  covered  such 
contingency.  Even  if  the  failure  to  make  such  provision  in  the 
lease  worked  a  hardship  upon  appellants  (and  it  does  not)  the 
circumstance  would  not,  it  is  well  settled,  authorize  the  court  to 
import  such  provision  into  the  lease  and  thus  make  a  new  con- 
tract for  the  parties.  Much  less  will  the  court  import  a  clause 
into  the  lease  which  would  operate  to  entail  a  loss  of  thousands 
of  dollars  upon  appellee. 

Fifth.  The  conduct  of  appellants  in  denying  appellee's  right 
under  the  provisions  of  clause  12  of  the  lease,  to  compensation 
for  vacating  the  premises  while  the  work  of  reconstructing  or 
remodeling  the  building  shall  be  in  progress,  and  in  assailing  ap- 
pellee's title  to  and  beneficial  enjoyment  of  its  leasehold,  by  notify- 
ing appellee  to  vacate,  and  denying  at  the  same  time  appellee's 
right  to  return  and  re-occupy,  for  the  term  of  its  lease,  the 
premises  when  the  work  of  reconstruction  should  be  completed, 
was  inequitable  and  grossly  oppressive. 

Sixth.  The  law  of  Kentucky  recognizes  no  difference  between 
the  rights  or  liabilities  of  the  lessee  of  an  entire  building  or 
block  and  those  of  the  lessee  of  a  part  only  of  a  block  or  build- 
ing. 

Seventh.  The  rule  everywhere  recognized  is  that  a  fire  by  which 
leased  premises  are  damaged  merely,  but  not  destroyed,  does  not 
cancel  the  lease;  a  fortiori  a  fire  which  merely  damages  other 
parts  of  the  block  or  building  but  does  no  damage  to  the  leased 
premises,  does  not  cancel  the  lease. 

We  earnestly  and  confidently  ask  for  an  afllrmance  of  the  judg- 
ment appefiled  from. 
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AUTHORITIES   CITED. 

Helburn  v.  Mofford,  7  Bush,  169;  Ward  v.  Adams,  8  Ky.  Law 
Rep.,  769;  Ky.  Stats.,  sec.  2297;  Walcott  v.  Ashenfelter,  22  L.  R. 
A.,  613;  Lawson*s  Rights,  Remedies  and  Practice,  vol.  6,  pp.  4603- 
4604;  Graves  v.  Berdan,  26  N.  Y.,  500;  Wlnton  v.  Cornish,  5  Ohio, 
303;  Stockwell  v.  Hunter,  11  Met.  (Mass.),  448;  Alexander  v. 
Dorsey,  12  Ga.,  12;  McMillan  v.  Soloman,  42  Ala.,  364;  Harrington 
V.  Watson,  11  Ore.,  143;  Smith  v.  McLean.  22  111.  App.,  453;  Smith 
V.  McLean,  123  111.,  218-219;  Nonotuck  Silk  Co.  v.  Shay,  37  111.  App., 
544;  Wood  on  Landlord  and  Tenant,  vol.  1,  p.  814;  Am.  &  Bng. 
Ency.  of  Law  (2d  Ed.),  vol.  18,  pp.  308  and  309. 

Opinion  by  Judge  Nunn — ^AflSrming. 

By  lease  dated  July  JL,  1901,  appellants  rented  to 
C.  J.  Rosenham  &  Co.,  for  use  as  retail  drug  store,  that 
part  of  the  Masonic  Temple  building,  on  the  ground 
floor,  which  is  at  the  northeast  comer  of  the  building, 
fronting  on  Jefferson  street  20  feet  and  6  inches.  In 
the  lease  the  parties  attempted  to  give  the  metes  and 
bounds  of  the  room  leased.  The  lease  extended  from 
July  1, 1901,  to  January  1, 1905,  at  an  annual  rental  of 
$4,500,  payable  in  monthly  installments.  On  May  13, 
1903,  Rosenham  &  Co.  assigned  the  benefit  of  their 
lease  to  the  appellee  for  a  consideration  of  $8,000  for 
the  good  will  of  the  establishment,  and  $10,600  for  the 
stock  of  drugs  then  in  the  store.  Appellants  con- 
sented to  this  transfer,  and  on  the  same  day  made  an 
extended  lease  with  the  appellee  for  the  same 
premises;  carrying  the  term  from  January  1,  1905, 
to  January  1, 1910,  at  an  annual  rental  of  $5,500,  pay- 
able in  monthly  installments.  The  appellee  took  pos- 
session of  the  store  in  May,  1903,  after  putting  im- 
provements thereon  costing  $12,000,  and  opened  the 
store  to  the  public  about  the  middle  of  July,  1903. 
The  Masonic  Temple  building,  in  which  this  drug  store 
was  located,  consisted  of  a  large  four-story  building, 
fronting  75  feet  on  Jefferson  street,  and  extending 
back  210  feet  to  Green  street.    Besides  the  Fowler 
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drug  store,  there  were  five  other  storerooms  fronting 
on  Fourth  street,  and  two  others  fronting  on  Jefferson 
street.  The  second  story  of  the  'building  consisted  of 
several  oflBces  fronting  on  Jefferson  street;  a  large 
billiard  room  fronting  on  Green  street  in  the  rear,  and 
the  Masonic  Temple  Theater,  which  occupied  the 
central  portion  of  the  second  and  third  stories  of  the 
building ;  the  third  and  fourth  stories  except  that  part 
occupied  by  the  theater,  consisting  of  lodgerooms  and 
other  similar  rooms.  On  November  20,  1903,  a  part 
of  the  building  was  destroyed  by  fire,  without  the 
fault  or  neglect  of  either  party  to  this  suit.  The  fire 
originated  either  in  the  lodgerooms  in  the  third  story, 
or  in  the  theater  proper,  adjacent  thereto.  The  re- 
sult of  the  fire  was  a  total  destruction  of  the  theater 
portion  of  the  building  above  the  second  story,  the 
destruction  of  some  of  the  lodgerooms,  and  consider- 
able damage  to  the  rooms  in  the  second  story  by  reason 
of  water  thrown  in  the  building  by  the  firemen.  The 
drug  store  of  the  appellee  was  not  damaged  any  by 
the  fire,  and  but  little  by  the  water.  It  had  a  steel 
ceiling,  over  which  there  was  the  floor  of  the  second 
story,  and  over  this  the  floor  of  the  third  story  was 
intact.  The  floor  of  the  theater  was  not  damaged  by 
fire,  and,  being  a  slanting  floor,  it  carried  away  the 
water  from  that  portion  of  the  building  occupied  by 
the  drug  store.  The  lease  provides  that  the  Fowler 
Drug  Company  *' shall  take  good  care  of  the  premises 
and  return  the  same  at  the  expiration  of  the  term  in 
as  good  order  as  received,  ordinary  wear  and  tear  and 
natural  decay  excepted,  unless  the  improvements 
should  be  destroyed  by  lightning  or  other  natural 
causes,  or  fire  not  ca^used  by  their  default.  If  destruc- 
tion as  aforesaid,  total  or  partial,  ensues  so  as  to  make 
the  premises  untenantable  for  the  purposes  desired, 
the  lessee  may  surrender  and  cancel  this  lease."  The 
vol,  lao-ii 
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tw\elfth  clause  of  the  lease  provides  as  follows:  ^'In 
the  event  that  the  owners  of  the  property  should  de- 
sire to  remodel  the  building  so  far  that  it  would  neces- 
sitate the  tenant  removing  from  the  premises,  the 
tenants  are  to  receive,  should  they  move  within  twelve 
months  from  date  of  lease,  $5,000,  within  two  years 
$4,000,  within  three  years  $3,000,  within  four  years 
$2,000,  and  at  shorter  period  previous  to  the  expira- 
tion of  their  lease  $1,000,  the  tenant  to  have  the  right 
to  re-occupy  the  premises  after  the  building  is  re- 
modeled at  same  rental  and  continuing  occupancy  un- 
til expiration  of  lease." 

On  December  26,  1903,  the  appellee  brought  this 
suit,  alleging  that  there  was  a  mistake  in  the  descrip- 
tion of  the  store  rented,  in  that  the  third  call  had  been 
omitted,  and  that  appellants  were  contending  that 
appellee's  lease  had  been  terminated  by  the  fire,  and 
that  they  were  about  to  compel  or  force  the  appellee 
to  remove  from  the  premises,  without  recognizing  the 
provisions  of  the  lease.  It  asks  that  the  error  in  the 
description  be  corrected;  that  appellants  be  enjoined 
and  restrained  from  remodeling  the  Masonic  Temple 
building  in  a  manner  that  would  require  the  appellee 
to  remove  from  the  leased  premises,  unless  they  would 
recognize  appellee's  right  to  re-enter  under  the  terms 
of  the  lease;  that  the  cloud  upon  appellee's  title  to 
the  leased  premises  caused  by  the  alleged  wrongful 
and  illegal  statements  and  declarations  of  appellants 
be  removed;  and,  that  the  lease  be  adjudged  to  be  in 
force.  The  answer  consists,  first,  of  a  traverse  of  the 
material  allegations  of  the  petition,  and  of  a  second 
paragraph  which  pleads,  in  substance,  that  appellee 
took  no  interest  in  the  land  underlying  the  storeroom 
rented  to  it,  and  that  the  Masonic  Temple  building  was 
completely  destroyed  by  fire,  which  resulted  in  th^ 
dissolution  md  revocation  of  the  lease, 


Digitized  by 


Google 


Vol.  120.]       JANUARY  TERM,  1905.  163 

Jones,  &c.  V.  Fowler  Drug  Company. 

Sec.  2997  of  the  Ky.  Stats,  of  1903  provides  as  fol- 
lows: ''Unless  the  contrary  be  expressly  provided  for 
in  the  writing,  no  agreement  of  a  lessee  that  he  will 
repair,  or  leave  the  premises  in  repair,  shall  have  the 
effect  of  binding  him  to  erect  similar  buildings,  if  with- 
out his  fault  or  neglect  the  same  may  be  destroyed  by 
i5re  or  other  casualties;  nor  shall  a  tenant,  iihless  he 
otherwise  contracts,  be  liable  for  the  rent  for  the  re- 
mainder of  his  term  of  any  building  leased  by  him. 
and  destroyed  during  the  term  by  fire  or  other 
casualties  without  his  fault  or  neglect."  The  appel 
lants  rely  upon  the  alleged  total  destruction  of  the 
Masonic  Temple  building  by  fire  as  having  worked,  in 
law,  a  dissolution  of  the  lease  between  the  parties. 
This  might  be  correct  if  there  had  been  a  total  de- 
struction of  the  building.  But  the  proof  shows  that 
the  room  leased  by  the  appellee  was  not  injured,  and 
appellee  has  continued  to  occupy  it  for  the  purposes  for 
which  it  was  leased  from  that  time  to  the  present.  In 
the  case  of  Smith  v.  McLean,  123  111.,  219,  14  N.  E., 
51,  the  court  said:  ''The  contention,  it  will  be  ob- 
served, requires  that  the  part  of  the  building  or  the 
rooms  or  the  apartments  demised  shall  be  destroyed; 
and  this  must  mean  not  merely  damaged  or  injured, 
but  annihilated,  for,  if  they  remain  in  but  a  damaged 
condition,  the  tenant  may  still  occupy  them,  repair  the 
damage,  and  restore  them  to  their  former  condition, 
if  he  will."  The  facts  in  the  case  of  Nonotuck  Silk 
Co.  v.  Shay,  37  111.  App.,  544,  were  similar  to  those  in 
the  case  at  bar,  except  the  injuries  to  the  leased  prem- 
ises in  that  case  were  greater,  and  the  court  there  said : 
"The  evidence  shows  very  clearly  that  the  premises 
were  not  destroyed.  They  were  damaged,  but  capa- 
ble of  repair.  The  walls  were  standing,  and  the  floor 
substantial,  though  covered  with  debris  and  ice,  and  in 
the  ceiling  a  small  hole  had  been  burned  or  broken 
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through.  It  is  said  that  it  should  have  been  left  to 
the  jury  to  say  whether  there  was  in  fact  a  destruc- 
tion of  appellant's  portion  of  the  building.  There 
was  no  dispute  as  to  the  actual  condition  of  the  prem- 
ises, and  a  finding  that  they  were  destroyed  could  not 
stand.  ^  If  it  be  admitted  that  the  question  was  one 
for  the  jury,  still  the  fact  must  have  been  found,  as 
the  court,  in  his  instruction,  assumed  it  to  be,  that 
there  was  no  destruction  of,  but  only  a  damage  to, 
the  premises."  In  18  Am.  &  Eng.  Enc.  of  Law  (2d 
Ed.),  308,  we  find  the  following  language:  *'Thus 
when  apartments  in  a  building  are  leased  without 
carrying  any  interest  in  the  land,  the  destruction  of 
the  apartments  or  building  releases  the  tenant  from 
liability  for  further  rents.  It  is  necessary,  however, 
that  they  should  have  been  totally  destroyed,  so  that 
nothing  remains  upon  which  the  demisees  may  con- 
tinue to  operate.  It  is  not  enough  that,  by  reason  of  fire 
or  other  casualities,  they  are  rendered  untenantablo, 
provided  the  apartments,  as  such,  still  exist."  The 
author  cites  many  authorities  to  sustain  this  view, 
and  cites  one  case  (Helburn  &  Co.  v.  Mofford,  &c.,  7 
Bush,  169)  as  contra.  The  opinion  in  the  case  last 
mentioned  was  written  before  the  enactmeni  of  the 
statute  above  quoted,  which  statute  enlarged  the 
powers  of  the  lessee  by  giving  him  the  power  to  elect 
to  declare  the  lease  at  an  end  when  there  is  a  destruc- 
tion of  the  leased  premises.  The  trend  of  the  authori 
ties  is  to  the  effect  that  unless  the  premises  demised 
to  the  tenant,  w^^t^ver  they  be,  are  destroyed,  the 
lease  is  not  dissolved,  and  the  rights  of  the  parties, 
lessor  and  lessee,  remain  unaffected. 

We  are  of  the  opinion  that  the  appellee  is  entitled 
to  hold  under  its  lease,  unless  the  appellants  choose 
to  exercise  their  right  by  requiring  it  to  remove  under 
the  twelfth  clause  thereof,  and  to  have  a  correctioa 
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of  the  clerical  error  in  the  description  of  the  leased 
premises  which  is  conceded  by  the  pleadings. 

We  have  been  aided  to  a  great  extent  in  the  prep- 
aration of  this  opinion  by  the  able  opinion  of  the 
lower  court. 

Judgment  affirmed. 


Case  22.— ACTION  BY  A.  RONSH  AND  OTHERS  AGAINST  THE 
VANCEBURG,  SALT  LICK,  TOLESBORO  &  MAYSVILLE 
TURNPIKE  CO.,  &c.,  TO  ENFORCE  THE  PAYMENT  OP 
CERTAIN  BONDS,— March  17. 

Ronsh  V.  Vanceburg,  Salt  Lick,  Tolesboro  &  Maysville       Ifi3i  la^ 
'  Turnpike  Companyy  &c 

Appeal  from  Lewis  Circuit  Court. 

James  P.  Harbeson,  Circuit  Judge. 

From  a  judgment  of  dismissal  plaintiffs  appeal. 

Reversed  as  to  the  Turnpike  Co.,  and  affirmed  as  to 
the  other  defendants. 

Turnpike  Bonds — Bonds  for  Building — Sale  of  Road  to  County — 
Action  to  Subject  Road  to  Bonds — Limitation — Pleading — 
Valuable  Consideration  —  Selling  Franchise  —  Constitutional 
Prohibition — Insufficient  Allegations. 

1.  Turnpike  Roads — Bonds  for  Buildlng^Sale  of  Road  to  County 
— ^Action  to  Subject  Road  to  Bonds — Limitation — ^Where  parties 
owning  bonds  issued  by  a  turnpike  company  for  its  construc- 
tion sued  the  turnpike  company  and  the  county,  after 
a  sale  of  the  turnpike  to  the  county  under  the  free  turn- 
pike act  March  17,  i896,  asking  to  subject  the  road  to  the  pay- 
ment of  such  bonds,  and  more  than  five  years  after  such  sale 
and  transfer  filed  an  amended. petition,  alleging  that  the  turn- 
pike company,  while  indebted  to  plaintiffs  and  insolvent,  without 
valuable  consideration  and  with  intent  to  defraud  plaintiffs 
in  the  collection  of  their  debt,  conveyed  to  the  county,  by 
wrlUngi  ftll  the  property  of  tbe  company,  wUch  the  county 
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has  received  and  has  since  used  and  operated,  such  atmend- 
ment  was  an  abandonment  of  the  original  action,  and  sets 
up  a  new  action,  which  shows  on  its  face  that  it  is  barred  by 
the  five  years'  statute  of  limitation. 

2.  Pleading — ^Valuable  Consideration — An  allegation  in  a  petition 

that  a  conveyance  was  made  without  a  valuable  consideration 
states  merely  the  pleaders  conclusion  of  the  law,  and  is  bad 
on  demurrer. 

3.  Selling  Franchise — Constitutional  Prohibition — ^A  sale  of  a  turn- 

pike road  made  under  the  free  turnpike  act  of  March  17,  1896, 
where  a  majority  of  the  voters  and  taxpayers  have  voted  in 
favor  of  such  sale,  is  not  in  violation  of  Kentucky  Constitution, 
section  203,  prohibiting  a  corporation  from  selling  or  leasing 
its  franchise  so  as  to  relieve  the  franchise  or  property  held 
thereunder  from  corporate  debts. 

4.  Insufficient  Allegations — The  petition,  as  amended.  Laving  failed 

to  show  any  bad  faith  in  the  turnpike  company  in  disposing 
of  the  proceeds  of  the  sale  of  the  road  to  the  county,  or  that 
the  county  had  not,  in  good  faith,  paid  full  value  for  it,  or 
that  tne  consideration  paid  is  not  yet  on  hand,  available  for  the 
payment  of  its  debts,  or  that  the  proceeding  by  which  the 
county  acquired  it  were  not  in  conformity  to  the  statute,  no 
cause  of  action  was  stated  against  the  county,  and  the  lower 
court  properly  sustained  the  demurrer  of  the  county  and  dis- 
missed it  from  the  case,  but  it  was  error  to  dismiss  the 
petition  as  against  the  turnpike  company. 

A.  B.  COLE  &  SON  for  appellants. 

1.  Judgment  should  not  have  been  set  aside: 

First.  Our  first  contention  is  that  the  county  of  Lewis,  being  a 
quasi  public  corporation,  was  not  entitled  under  the  circumstances 
of  the  case  to  have  the  Judgment  set  aside.  (Davis  v.  Steuben 
School  Tp.,  19  Ind.  App.,  694.) 

Second.  That  it  was  an  abuse  of  discretion  for  the  court  to 
exercise  its  power  to  enable  either  Lewis  county  or  the  Turnpike 
Company  to- take  advantage  of  their  own  negligence  in  failing  at  the 
proper  time  to  offer  a  defense,  if  any  there  was,  to  the  action. 

Third.  That  the  corporation,  certainly  as  to  antecedent  debts 
and  creditors  not  having  been  dissolved  by  the  alleged  transfer, 
the  regularly  elected  president,  B.  C.  Willim,  was  the  proper  party 
upon  whom  to  serve  summons,  and,  therefore,  no  irregularity 
existed  as  a  basis  to  sustain  said  motion. 

2.  The  Judgment  of  1883  is  a  contract  containing  mutual 
promises,  and  prevents  the  running  of  the  statute  of  limitation. 

3.  Transfer  to  Fiscal  Court  Fraudulent  and  Void  as  to  appellants 
— Having  shown  that  the  appellants  had  a  good  cause  of  action 
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and  were  creditors  of  appellee.  Turnpike  Company,  before  its 
alleged  transfer  to  the  fiscal  court  of  Lewis  county,  our  third  con- 
tention is  that  said  transfer  was,  as  to  appellants,  fraudulent  and 
in  violation  both  of  sees.  1906  and  1907b,  Ky.  Stats.,  and  sec.  203, 
Ky.  Constitution. 

4.  Demurrer  to  Answer  of  Turnpike  Company — Since  the 
promise  made  before  the  period  of  limitation  had  expired  on 
the  bonds  set  forth  in  the  petition,  the  effect  of  which  promise 
was,  at  least,  to  exclude  from  the  period  of  limitation  the 
time  that  had  elapsed  when  the  promise  was  made,  if  not  to 
merge  the  debt,  the  answer  did  not  avoid  the  effect  of  these 
allegations,  and  was,  therefore,  insufficient.  Hence  the  demurrer 
thereto  should  have  been  sustained.  (Prichford  v.  Gatewood,  10 
Ky.  Law  Rep.,  112;  2  Mar.,  564;  2  Ch.  PL,  481,  note  U.) 

5.  Motion  to  Transfer — If,  as  in  the  case  at  bar,  the  equitable 
issues'  depend  *on  the  result  of  the  legal  issue  then  the  latter 
should  be  transferred,  on  motion,  to  the  ordinary  docket  to  be 
first  tried  by  a  Jury.  Hence  the  motion  to  transfer  should  have 
been  sustained.     (Hill  v.  Phillips'  Adm'r,  10  Ky.  Law  Rep.,  31.) 

6.  Estoppel — ^Appellee  corporation  can  not  contradict  the  terms 
of  said  Judgment  of  the  Lewis  Circuit  Court,  and,  therefore,  is 
estopped  to  deny  its  promise  therein,  which  prevents  the  statute 
of  limitation  from  running  against  the  debt  of  appelfanto. '  ""^^^  "' 

7.  Res  Adjudicata — Since  this  precise  question  was  before  this 
court  on  a  former  appeal,  when  it  was  held  that  the  Judgment 
in  question  is  a  promise  to  pay  the  debt,  by  reason  whereof  a 
remedy  was  then  denied  appellants  therein,  that  decision  is  the 
law  of  this  case,  and  appellee  is  thereby  precluded  from  assert- 
ing the  contrary.  Hence  the  demurrer  of  appellee  should  have 
been  overruled.  (Hbpkins  v.  Adams  Roth  Grocery  Co.,  105  Ky., 
357.) 

8.  Receiver — The  court  should  not  have  refused  the  motion  of 
appellants  for  a  receiver,  which  was  supported  by  an  uncon- 
tradicted affidavit,  and  the  admitted  allegations  in  the  pleadings 
showing  their  right  thereto.     (Civil  Code,  sec.  298.) 

9.  Personal  Judgment  Against  Fraudulent  Donee — ^Where,  as  in 
this  case,  the  fraudulent  donee,  Lewis  county,  has  taken  down  the 
toll-gates,  and,  in  obedience  to  the  mob  spirit,  destroyed  the  prop- 
erty, a  decree  should  be  rendered,  charging  it  personally  with  the 
value  of  the  property  at  least  to  the  extent  of  the  debt,  interest 
aud  costs  of  appellants.  (Halbert  v.  Grant,  4  T.  B.  Mon.,  580; 
Coffey  V.  Norwood,  81  Ala.,  512.) 


AUTHORITIES   CITED. 

Davis  V.  Steuben  School  Tp.,  19  Ind.  App.,  694;   Cornell  Uni- 
Torslty  y.  ParkiQ90&i  59  Kan.,  365;  Constitution*  sec.  203;  Mumma 
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V.  Potomac  Co.,  8  Pet.,  281;  Smith  v.  Canal  Co.,  14  Pet.,  45;  High- 
tower  V.  Thornton,  8  Ga.,  486;  Pritchford  v.  Gatewood,  10  Ky.  Law 
Rep.,  112;  2  Mar.,  504;  2  Ch.  PL,  481,  note  U;  Hill  v.  Phillips*  Adm'r. 
10  Ky.  Law  Rep.,  31;  Paul  v.  Smith,  82  Ky.,  451;  Stevenson  v. 
Flournoy,  89  Ky.,  561;  Brandenburgh  v.  Three  Forks  Deposit  Bank, 
45  S.  W..  108;  Ratcliff  v.  Bellfort  Iron  Works,  87  Ky.,  559;  Hopkins 
V.  Adams  Roth  Grocery  Co.,  105  Ky.,  357;  Civil  Code,  sec.  298; 
Halbert  v.  Grant,  4  T.  B.  Mon.,  580;  Colfey  v.  Norwood,  81  Ala, 
512;  Board  of  Int.  Imp.  Shelby  Co.  v.  Scearce,  2  Duv.,  577. 
E.  L.  WORTHINGTON  for  appellee. 


POINTS  AND  AUTHORITIES. 

1.  Sec.  203  of  the  Constitution  does  not  give  a  lien  on  a  turn- 
pike road  transferred  to  a  county  under  the  free  turnpike  act  for 
a  debt  of  the  turnpike  incurred  in  the  construction  of  the  road. 
(Bailey  v.  Southern  Ry.  Co.,  22  Ky.  Law  Rep.,  1397.) 

2.  A  new  promise  or  acknowledgment  to  suspend  the  statute  of 
limitations  must  be  a  promise  to  pay,  or  an  acknowledgment  of, 
the  particular  debt  in  question.  A  statement  by  a  debtor  that  he 
will  pay  "all  his  debts"  does  not  suspend  the  statute  as  to  any 
of  them.  (19  Am.  &  Ehig.  Ency.  of  Law  (2d  Ed.),  293  and  302; 
Buswell  on  Limitations,  sees.  45  &  47;  Wood  on  Limitations  (3d 
Ed.),  p.  182;  Christy  v.  Flemington,  49  Am.  Dec.,. 590;  Hidden  v. 
Cousins,  60  Am.  Dec,  93.) 

3.  A  creditor  who  attacks  a  conveyance  by  his  debtor,  on  the 
ground  of  fraud,  more  than  five  years  after  it  was  made,  must 
allege  that  he  discovered  the  fraud  within  five  years,  and  that  he 
could  not  by  reasonable  diligence  have  discovered  it  sooner. 
(Brown  v.  Brown,  91  Ky.,  639;  Cavanaugh  v.'Britt,  90  Ky.,  273.) 

W.  C.  HALBERT  for  appellee. 

POINTS  AND  AUTHORITIES. 

1.  A  creditor  of  a  corporation  has  no  lien  on  the  property  of 
the  corporation  and  it  has  the  same  right  and  power  to  sell  and 
convey  its  property  as  a  private  individual.  (Hollins  v.  Brierfleld 
Coal  &  Coke  Co.,  150  U.  S.  Rep.,  373,  37  L.  C.  P.  Co.,  1113;  Louisville 
Banking  Co.  v.  Etheridge  Mfg.  Co.'s  Ass'ee,  &c.,  19  Ky.  Law  Rep., 
908;  Chesapeake,  Ohio  &  Southwestern  Railroad  O).  v.  Griest,  85 
Ky..  619;  First  National  Bank  v.  Dovetail  Body  &  Gear  Co.,  143 
Ind.,  550,  52  Am.  St.  Rep.,  435;  2  Morawetz  on  Cor.,  sec.  782;  3 
Clark  &  Marshall  on  Cor.,  p.  2324;  7  Am.  and  Eng.  Ency.  of  Law 
(2d  Ed.),  734.) 

2.  Sec.  203  of  the  Constitution  does  not  create  or  give  a  lien 
on  a  turnpike  for  debts  incurred  by  it  in  the  construction  of  its 
road.    (Bailey  v.  Southern  Ry.  Co.,  22  Ky.  Law  Rep.,  1397;  McChea- 
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ney  v.  Hyde  Park,  151  111.,  647;  2  Bouvier*8  Law  Die.  (Ed.  1897), 
550;  Universal  Die.  of  the  Eng.  Lang.  vol.  3,  3370.) 

3.'  The  cireuit  eour^  has  a  reasonable  and  sound  discretion  in  the 
matter  of  filing  amended  pleadings  after  the  regular  term  pre- 
scribed for  filing  them,  and  did  not  abuse  its  discretion  in  this 
action,  and  this  court  will  not  reverse  for  an  error  in  this  re- 
spect except  when  the  lower  court,  in  our  opinion,  abused  a 
reasonable  and  sound  discretion.  (Donnelly  v.  Pepper,  13  Ky. 
Law  Rep.,  82;  Newton  v.  Long,  13  Ky.  Law  Rep.,  698;  Williams  v. 
Cooper,  14  Ky.  Law  Rep.,  284;  Elizabethtown,  Lexington  &  Big 
Sandy  R.  R.  Co.  v.  The  Catlettsburg  Water  Co.,  22  Ky.  Law  Rep., 
1632.) 

4.  The  bonds  sued  on  In  this  action  were  personal  estate,  and 
the  right  of  action  was  alone  in  the  personal  representative  of 
the  intestate,  John  Ellison,  if  he  died  intestate,  which  is  not  alleged, 
and  his  widow  and  heirs  had  no  right  of  action  to  sue  or  maintain. 
(Croswell's  Executors,  &c.,  p.  446;  Rockford  v.  Rockford,  &c.,  12 
Ky.  Law  Rep.,  153;  Munsell,  Adm'r  of  A.  .Sneed  v.  Barlett,  6  J.  J. 
Mar.,  20;  Boyd  v.  Jones,  8  Ky.  Law  Rep.,  602;  Swart  v.  Reveal,  16 
Ky.  Law  Rep.,  503.) 

Opinion  by  Judge  0  'Rear 

This  suit  was  filed  in  the  Lewis  Circuit  Court  on 
March  11, 1898,  by  appellants,  who  are  the  administra- 
tor and  distributes  of  John  Ellison,  deceased,  to  en- 
force the  payment  of  certain  bonds  issued  about  the 
year  1872  by  the  Vanceburg,  Salt  Lick,  Tolesboro  & 
Maysville  Turnpike'  Company.  The  turnpike  com- 
pany, Lewis  county,  and  the  Lewis  county  fiscal  court 
were  made  defendants  to  the  action.  The  suit  was  to 
subject  the  road  to  the  payment  of  appellants'  debt. 
The  road  having  been  acquired  by  Lewis  county  by 
virtue  of  the  free  turnpike  act,  it  was  sought  by  appel- 
lants to  have  a  receiver  take  charge  of  the  road,  to 
collect  tolls  on  it  until  enough  was  realized  to  pay 
their  debt.  The  answer  of  the  defendants  relied, 
among  other  defenses,  upon  the  statutes  of  limitation ; 
both  the  15-year  statute  and  the  5-year  statute  being 
pleaded.  T^e  case  went  off  on  a  demurrer  to  the 
petition,  and  to  a  reply  to  these  pleas  of  limitation. 
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We  are  of  opinion  that  the  15-year  statute  of  limita- 
tion was  saved  by  an  order  entered  by  an  agreement, 
dated  December  7,  1883,  entered  into  between  the 
turnpike  company  and  the  bondholders  in  a  suit  then 
pending  in  the  Lewis  Circuit  Court,  from  which  the 
running  of  the  statute  began  anew,  and,  as  15  years 
had  not  elapsed  before  this  suit,  that  statute  is  not  ap- 
plicable. _ 

The  plea  of  the  5-year  statute  of  limitation  applies 
to  Lewis  county  and  the  fiscal  court,  and  not  to  the 
turnpike  company,  and  is  based  on  this  state  of  facts : 
The  plaintiffs  alleged  that  in  January,  1897,  in  pursu- 
ance to  the  free  turnpike  act,  the  Lewis  county  fiscal 
court  regularly  accepted  and  received  from  the  turn- 
pike company  its  road,  franchise,  toUgates,  etc.,  for 
the  purpose  of  the  road's  being  thereafter  used 
as  the  property  of  the  county,  and  free  from 
any  claim  on  the  part  of  the  turnpike  company; 
that  in  pursuance  of  the  transfer  the  pike  is  now 
operated  by  the  county  as  a  free  turnpike;  and 
that  the  county  can  not  lawfully  operate  the  road 
so  as  to  produce  any  revenue  whereby  to  pay  the 
plaintiffs'  debt.  Appellants  alleged  in  their  petition 
that  they  had  a  lien  on  the  property  of  the  turnpike 
company,  but  no  facts  were  stated  suflScient  to  sus- 
tain this  conclusion  of  law  on  the  part  of  the  pleader. 
On  September  6,  1902,  more  than  five  years  after  the 
transfer  of  the  road  to  the  county,  the  plaiatiffs 
tendered  an  amended  petition,  in  which  they  alleged 
that  the  money  sued  for  was  furnished  the  corpora- 
tion to  enable  it  to  construct,  equip  and  repair  its  road, 
and  operate  it;  that,  while  it  was  indebted  to  the  plain- 
tiffs and  insolvent,  the  turnpike  company,  without 
valuable  consideration,  and  with  intent  to  hinder  and 
defraud  the  plaintiffs  in  the  collection  of  their  debt, 
conveyed  to  Lewis  county,  by  writing  whidi  had  never 
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been  recorded,  all  the  property  of  the  turnpike  com- 
pany, of  every  kind  and  description,  which  the  county 
thereupon  regularly  received,  and  has  since  used  and 
operated.  The  court  allowed  the  amended  petition  to 
be  filed  as  to  the  turnpike  company,  but  refused  to 
allow  it  to  be  filed  as  to  Lewis  county,  and  dismissed 
the  petition  as  to  both  of  the  defendants.  The  peti- 
tion, as  originally  drawn,  was  evidently  intended  to 
reach  the  turnpike  in  the  hands  of  the  county,  and. 
when  the  court  sustained  the  county's  demurrer  to  the 
petition,  the  amendment  referred  to  was  tendered. 
This  was  after  the  lapse  of  five  years  from  the  time 
of  the  transfer.  Appellees  insist  that  it  was  too  late 
for  the  plaintiffs  to  set  up  that  the  transfer  was  fraud- 
ulent. 

The  amended  petition  abandons  the  cause  of  action 
set  up  in  the  original  petition,  and  proceeds  upon  an 
entirely  distinct  one:  that  is,  the  alleged  fraudulent 
transfer  of  the  turnpike  company's  property  to  the 
county.  In  this  amendment  it  is  alleged  that  the 
county  acquired  the  turnpike  in  question  **  without 
valuable  consideration."  What  the  consideration 
was,  is  not  stated.  A  valuable  consideration  might 
consist  of  anything  of  any  value,  and  it  may  be  the 
assumption  of  an  obligation — the  mere  altering  of  the 
condition  of  the  party  to  be  affected.  The  statute 
against  fraudulent  conveyances  does  not  require  that 
the  consideration  to  uphold  the  transaction  against 
creditors  must  be  adequate.  It  is  merely  that  it  shall 
be  valuable.  (Sec.  1906,  Ky.  St.,  1903.)  Its  inade- 
quacy, if  it  was  shown  to  be  inadequate,  would  only 
be  evidence  of  notice  to  the  purchaser  of  the  fraudu- 
lent purposes  of  the  debtor.  What  is  a  valuable  con- 
sideration is  a  pure  question  of  law.  Therefore  an 
allegation  that  a  transfer  was  made  without  a  valuable 
Gonsideratiou  states  merely  the  pleader's  conclusioQ 
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of  the  law,  and  is  bad  on  demurrer.  (Sec.  119,  Civ. 
Code  Prac. ;  Gregory  v.  McFarland,  1  Duv.,  59 ;  Cole- 
man V.  Harper,  1  A.  K.  Marsh.,  602 ;  Jasper  v.  Hamil- 
ton, 3  Dana,  283 ;  Davis  v.  James'  Ex'r,  4  J.  J.  Marsh.. 
9;  Newman's  Pleading  &  Practice,  261.) 

Good  pleading  requires  that  appellant  should  have 
stated  what  the  consideration  was,  and  then  the  court 
could  decide  whether  it  was  a  valuable  consideration 
in  law.  A  traverse  of  the  allegation  as  made  will  put 
no  fact  in  issue.  There  is  no  fact  stated,  to  be  ad- 
mitted or  denied.  It  could  not  be  the  basis  of  a  prose- 
cution for  false  swearing  if  the  pleading  1  e  verified, 
because  it  states  only  the  pleader's  opinion  of  a  matter 
of  law.  The  allegation  that  the  conveyance  was  made 
to  cheat,  hinder  or  delay  the  creditors  of  the  turnpike 
company  does  not  aid  the  pleading,  because,  under  the 
statute,  such  purpose  of  the  debtor  can  not  aif  ect  the 
title  to  the  property  in  the  hands  of  a  holder  for 
valuable  consideration,  unless  the  latter  had  notice 
of  the  fraud.  That  is  not  charged  in  this  case.  All 
the  previous  allegations  of  the  petition  and  its  various 
'  amendments  admit  the  good  faith  of  the  transaction, 
but  attack  it  on  the  ground  of  the  lack  of  power  of 
the  turnpike  company  to  make,  and  of  the  county  to 
take,  the  conveyance  of  the  road  while  its  owner  was 
indebted.  The  constitutionality  of  the  free  turnpike 
act  was  expressly  attacked.  Therefore,  even  if  the 
amended  petition,  attempting  to  charge  a  fraudulent 
conveyance,  had  been  sufl&cient  in  form,  it  showed  on 
its  face  that  the  cause  of  action,  if  any,  was  barred  by 
limitation  when  the  amendment  first  setting  up  that 
cause  was  tendered,  and  the  action  of  the  court  in  re- 
fusing to  permit  it  to  be  filed  over  the  objection  of  the 
county  can  not  be  harmful  error,  if  it  was  error. 

The  question  might  arise  here,  even  if  the  allega- 
tions of  the  amendment  were  ordinarily  sufficienti 
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whether  a  county,  an  integral  part  of  the  state  govern- 
ment, can  be  made  liable  to  a  suit  for  tort,  in  the  ab- 
sence of  a  statutory  provision  making  it  so.  But, 
passing  that  question,  appellants  contend  that  section 
203  of  the  Constitution  applies.  That  section  pro- 
hibits a  corporation  from  selling  or  leasing  its  fran- 
chise so  as  to  relieve  the  franchise  or  property  held 
thereunder  from  corporate  debts.  This  does  not 
mean,  however,  that  a  corporation  may  not  volun- 
tarily sell  its  property,  so  long  as  it  remains  a  corpora- 
tion, just  like  other  persons  are  permitted  to  sell  their 
property.  We  are  of  opinion  that  the  facts  do  not 
bring  the  case  within  that  section.  Lewis  county 
bought  this  road  because  it  was  compelled  to.  For  the 
same  reason,  the  turnpike  company  sold  the  road  to 
the  county.  This  was  owing  to  the  vote  of  the  tax- 
payers of  the  county,  held  under  the  mandatory  provi- 
sions of  the  free  turnpike  act.  The  only  thing  that 
was  then  left  open  to  the  parties,  the  turnpike  com- 
pany and  the  county,  was  the  terms  of  the  contract. 
The  act  of  March  17, 189B,  being  section  4748b,  and  its 
subsecs.,  of  Ky.  St.,  1903,  called  the  ''Free  Turnpike 
Act,"  provides  for  taking  the  sense  of  the  voters  and 
taxpayers  of  any  county  upon  the  question  whether 
turnpike  and  gravel  roads  in  that  county  should  be 
free.  It  is  a  fact,  of  such  general  and  common  know- 
ledge that  the  court  takes  judicial  notice  of  it,  that 
in  many  of  the  counties  of  this  Commonwealth  the  most 
important  of  their  highways  were  tollroads,  built 
largely  by  private  capital.  The  vote  in  Lewis  county 
under  this  act  was  in  favor  of  the  free  turnpike 
system. 

See.  5  of  the  act  provides :  ''If  it  shall  appear  that  a 
majority  of  all  the  votes  cast  for  and  against  saitl 
proposition  are  in  favor  of  said  proposition,  then  the 
fiscal  court  may  acquire  by  gift,  lease,  purchase  or 
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contract,  any  or  all  of  the  turnpike  roads,  or  parts  of 
such  as  lie  within  the  county,  on  the  best  terms  con- 
sistent with  public  interest,  in  the  discretion  of  said 
court."  *  *  *  By  sec.  6  it  is  provided:  '*  All  turn- 
pike and  gravel  roads  thus  acquired  or  constructed 
shall  become  public  roads.  ^'  Sec.  7  provides  for  the 
conveyance  of  the  title  of  such  roads  as  follows :  **The 
directors  of  any  turnpike  or  gravel  road  are  hereby 
authorized  and  empowered,  through  their  president,  to 
convey  to  the  fiscal  court  purchasing  same  the  title  to 
such  road."  *  *  *  As  to  the  effect  of  the  sale  of 
the  road,  or  any  part  of  it,  sec.  8,  complete,  declares : 
**  When  the  entire  turnpike  purchased  by  a  fiscal  court 
lies  wholly  within  the  county  by  which  the  same  is 
purchased,  the  transfer  of  title  shall  be  made  as  pro- 
vided in  section  seven,  and  thereupon,  the  charter, 
franchises,  and  so  forth,  of  any  such  turnpike  or 
gravel  road  shall  be  at  once  dissolved  and  terminated, 
but  when  any  portion  of  any  turnpike,  which  shall  lie 
in  more  than  one  county,  is  purchased  as  herein 
authorized,  the  title  to  such  part  so  purchased  shall 
be  conveyed  to  the  county  purchasing  it  in  the  manner 
before  recited,  and  such  transfer  shall  in  no  wise  affect 
the  charter  or  privileges  or  franchises  of  any  turn- 
pike road  company  so  selling  such  portion,  as  to  the 
remainder  of  the  turnpike  of  such  company.  But  as 
to  the  part  so  sold  the  charter  shall  be  and  become 
terminated,  and  the  company  shall  be  at  once  released 
from  any  and  all  responsibility  concerning  sudi 
portion  under  its  charter  or  the  laws  of  the  State." 
By  sec.  12  of  the  act,  if  the  owner  of  the  road  and  the 
fiscal  court  are  unable  to  agree  upon  the  terms  of  ac- 
quiring that  part  of  the  road  in  tiiat  county,  it  is  made 
the  duty  of  the  fiscal  court  to  institute  condemnation 
proceedings  **to  condemn  the  turnpike  road  desired  to 
be  obtained."    The  result  of  the  condenmation  is  to 
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compel  an  involuntary  sale  of  the  road  desired,  with 
the  same  legal  effect  as  to  its  title  as  if  done  volun- 
tarily by  the  owner. 

From  this  act  it  is  seen  that,  upon  a  vote  in  favor  of 
the  proposition,  the  county  is  bound  to  acquire,  and 
the  road  company  is  compelled  to  sell,  the  toUroad. 
It  is  in  the  exercise  by  the  State  of  her  right  of  eminent 
domain  that  she  may  and  does  thus  acquire,  through 
the  agency  of  the  several  counties,  the  title  to  the  high- 
ways within  her  borders,  for  the  free  travel  of  the  pub- 
lic. Private  rights  are  respected  in  the  provision  for 
making  compensation  to  such  private  owners  by  agree- 
ment or  by  condemnation.  In  this  case  it  appears  that 
the  directors  of  the  road,  a  majority  of  the  stock- 
holders concurring,  agreed  with  Lewis  county  upon  the 
terms  by  which  the  road  in  that  county  was  trans- 
ferred to  the  county.  Whether  it  was  by  sale,  lease, 
gift  or  other  contract,  does  not  appear.  Nor  does  it 
appear  that  the  whole  of  the  road  owned  by  the  cor- 
poration was  within  Lewis  county.  It  merely  charged 
by  plaintiffs  (appellants),  who  are  general  creditors, 
that  they  have  an  uxisatisfied  debt  against  the  company, 
created  about  30  years  ago,  and  which  the  company  is 
unable  to  pay  unless  it  continues  to  operate  the  road 
indefinitely  as  a  toUroad.  It  is  not  alleged,  and  it  can 
not  be  assumed,  that  the  consideration  received  by  ihe 
road  company  from  the  county  was  not  a  fair,  full 
equivalent  of  its  value.  The  value  of  the  road  is  no- 
where stated.  Nor  is  it  alleged  that  such  considera- 
tion is  not  on  hand  now  in  the  treasury  of  the  company, 
and  available  to  be  applied  to  the  company's  credi- 
tors upon  a  proper  application.  But  that  is  not  this 
proceeding.  This  is  an  attack  upon  the  right  of  the 
county  to  acquire  the  road  at  all  without  paying  ap- 
pellant's debt  of  $3,000-odd  in  full.  The  purpose  of 
the  suit  is  to  have  the  court  appoint  a  receiver  for  the 
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road,  and  to  operate  it  as  a  tollroad,  till  the  debt  is 
paid,  in  spite  of  the  vote  of  the  people  of  the  countj^ 
and  in  spite  of  the  legislative  will  expressed  in  the 
statute  compelling  all  tollroads,  upon  such  favorable 
vote,  to  be  acquired  by  the  counties,  and  made  free 
for  travel.  The  contention,  followed  to  its  logical 
conclusion,  is  that  a  tollroad  indebted  can  Jiot  be  sold 
to  the  counties  for  its  real  value,  if  that  value  is  less 
than  its  debts.  Even  if  it  should  be  conceded  that  the 
entire  road  owned  by  this  company  lay  in  Lewis 
county,  and  was  acquired  by  the  fiscal  court  as  a  free 
turnpike  road,  then  the  eifect,  as  expressly  provided 
in  section  8  of  the  act,  supra,  is  to  dissolve  the  corpora- 
tion, as  if  its  charter  had  been  repealed  by  an  act  of 
the  Legislature;  leaving  its  assets  to  be  distributed 
among  those  entitled  thereto.  That  would  not  be  *^an 
alienation  of  its  franchise 'i  by  the  corporation.  The 
section  of  the  Constitution  applies  to  all  corporations. 
If  a  corporation  in  good  faith  undertakes  to  close  up 
its  affairs  in  contemplation  of  dissolution,  and,  to 
that  end,  sells  all  its  property  for  fair  value  to  inno- 
cent purchasers,  manifestly  it  could  not  thereafter  ex- 
ercise its  franchise  to  be  a  corporation. 

It  is  well  known  that  since  1896  nearly  every  toll- 
road in  this  State — at  least,  the  great  majority  of 
them,  representing  in  the  aggregate  an  enormous 
value — has  been  acquired  by  the  counties  under  the  act 
of  March,  1896,  and  previous  special  acts  of  same  im- 
port. To  now  hold  that  every  road  so  acquired,  where 
it  was  indebted,  was  conveyed  in  violation  of  sec.  203 
of  tlie  Constitution,  might  operate  most  disastrously, 
not  only  to  the  counties,  but  upon  many  innocent  hold- 
ers of  securities  and  obligations  of  the  counties  exe- 
cuted in  payment  for  such  roads.  For,  if  the  sales 
were  void,  they  were  void  in  toto. 

To  sustain  appellants'  contention  would  be  to  hold 
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the  free  turnpike  act  (the  act  of  March  17, 1896)  to  be 
unconstitutional,  wherein  it  permits  the  counties  to 
acquire  these  tollroads  by  gift  or  lease  or  purchase, 
without  making  all  creditors  of  the  turnpike  compan- 
ies parties  to  the  condemnation  proceedings.  That 
is  the  exact  contention  made  by  appellants  in  the 
original  petition.  A  construction  that  makes  a  statute 
unconstitutional  is  not  to  be  favored  when  the  act  is 
susceptible  of  any  other. 

The  petition,  as  amended,  in  this  case,  having  failed 
to  show  any  bad  faith  on  the  part  of  the  turnpike  com- 
pany in  disposing  of  the  proceeds  of  the  sale  of  the 
road  to  Lewis  county;  having  failed  to  show  that 
Lewis  county  has  not,  in  perfect  good  faith,  paid  full 
value  for  it ;  having  failed  to  show  that  the  considera- 
tion received  is  not  yet  on  hand  in  the  company's  treas- 
ury, and  available  to  the  payment  of  its  debt;  having 
failed  to  show  that  the  proceedings  by  which  the  road 
was  acquired  were  not  in  conformity  to  the  statute — 
no  cause  of  action  was  stated  against  the  county  in 
any  event,  the  circuit  court  properly  sustained  the  de- 
murrers of  the  county  and  dismissed  it  from  the  case. 
But  it  was  error  to  dismiss  the  petition  against  the 
turnpike  company. 

The  judgment  is  affirmed  as  to  Lewis  county  and 
the  Lewis  county  fiscal  court,  and  reversed  as  to  the 
Vanceburg,  Salt  Lick,  Tolesboro  &  Maysville  Turn- 
pike Company,  and,  as  against  the  latter,  the  cause  is 
remanded  for .  further  proceedings  not  inconsistent 
herewith. 
.    Petition  for  rehearing  by  appellants  overruled. 

vol.  120-12 
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Case  23.— PROSECUTION  AGAINST  THOMAS  WHITE  FOR  THE 
MURDER  OF  J.  B.  MARCUM.— March  17. 


White  v.  Commonwealth. 

Appeal  from  Harrison  Circuit  Court. 

J.  J  OsBURN,  Circuit  Judge. 

Defendant  convicted  and  appeals.    Affirmed. 

Homicide — Motion  for  Change  of  Venue — ^Withdrawn — Subsequent 
Change — Effect — ^Jall — ^Security  of  Prisioner — Discretion  of 
Court — ^Impeaching  Witness — Incompetent  Evidence — Harm- 
less Error — ^Excluded  Evidence — ^Admonition  to  Jury — Special 
Terms — Notice — Summoning  Jury  Therefor — Stating  Case  to 
Jury — Employed  Attorney. 

r«'       I  I  ■         '> 

1.  Homicide — Motion  for  Change  of    Venue — MJotion    Sustained- 

Withdrawn — Order  not  Made — Mistrial — Subsequent  Change 
of  Venue — Effect — Where  defendant  was  indicted  for  murder 
in  B.  county,  and  the  attorney  for  the  Commonwealth  applied 
for  a  orange  of  venue,  to  which  the  defendant  objected,  and 
the  court  announced  from  the  bench  that  he  would  sustain 
the  motion  and  move  the  trial  to  M.  county,  and  before  the 
order  was  entered  permitted  the  attorney  for  the  Common- 
weaUh  to  withdraw  the  motion  for  a  change  of  venue,  and  after 
the  case  was  tried  in  B.  county,  resulting  in  a  hung  Jury,  the 
attorney  for  the  Commonwealth  renewed  his  motion  for  a 
change  of  venue,  which  the  court  granted,  and  removed  the 
trial  to  H.  county,  against  the  objection  of  the  defendant. 
Held — Under  Kentucky  Statutes,  section  1118,  providing  that 
"no  more  than  one  change  of  venue,  or  application  therefor, 
shall  be  allowed  to  any  person  or  to  the  Commonwealth  in 
the  same  case,"  the  first  application  havipg  been  withdrawn, 
the  last  one  should  be  regarded  as  the  only  one  made  in  the 
case. 

2.  Jail — Security   of   Prisoner — ^Discretion   of   Court — Under   Ken- 

tucky Statutes,  section  1113,  providing  that  "upon  granting 
a  change  of  venue  in  a  criminal  case  the  Judge  of  the  court 
shall  direct  that  the  defendant  be  delivered  to  the  Jailer  of 
the  county  where  the  trial  is  to  be  had,"  and  lb.,  sec.  2238,  pro- 
viding "If  in  any  county  the  Jail  is  insecure,  or  there  is  danger 
or  probable  danger,  that  a  person  confined  therein  •  •  •  wll^ 
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be  rescued  therefrom  by  violence,  the  judge  of  the  circuit  court 
♦  ♦  ♦  fihall  by  an  oi^er  ♦  ♦  ♦  direct  that  such  person 
shall  be  transferred  to  the  jail  of  the  nearest  county  in  which 
the  jail  is  secure,  and  it  shall  be  deemed  that  he  shall  be 
safely  kept.  In  the  absence  of  anything  appearing  in  the 
record  to  the  contrary,  it  must  be  presumed  that  the  judge's 
action  in  the  premises  was  based  upon  some  of  the  grounds 
authorized  by  the  statute. 

3.  Impeaching  Witness — Incompetent  Evidence — Harmless  Error— 

Where  in  an  attempt  to  impeach  the  character  of  a  witness 
for  the  Commonwealth  some  statements  were  allowed  to  be 
made  by  witnesses  on  both  sides  as  to  the  character  of  the 
witness  for  sobriety,  paying  his  debts,  attending  church  and 
Sunday-school,  etc.,  while  incompetent,  was  not  prejudicial  to 
I4)pellant. 

4.  Excluded  Evidence — ^Admonition  to  Jury — Presumptions — ^Where 

a  statement  was  made  to  the  Jury  by  a  sister  of  deceased,"That 
deceased  had  information  that  defendant  and  others  were 
going  to  kill  him,"  was  immediately  excluded  from  the  con- 
sideration of  the  jury  by  the  court,  and  they  were  told  to 
disregard  it,  we  have  no  right  to  presume  that  the  defend- 
ant was  prejudiced  thereby. 

6.  Special  Terms — Calling — Notice — Summoning  Juries  Therefor — 
A  special  term  of  the  circuit  court  provided  for  in  Kentucky 
Statutes,  section  964,  may  be  called  either  by  the  order  of  the 
court  made  during  the  last  preceding  regular  term,  or  by 
notice  signed  by  the  judge  and  posted  at  the  courthouse  door 
for  ten  days  before  the  special  term  is  held,  and  grand  and 
petit  juries  may  be  summoned  for,  and  criminal  and  penal 
cases  tried  at,  such  special  terms,  nor  do  we  think  it  material 
whether  the  juries  for  the  special  term  were  ordered  to  be 
summoned  before  or  after  the  beginning  of  the  special  term. 

6.  It  was  not  error  for  the  court  to  permit  an  a/ttomey  other  than 
the  regular  attorney  for  the  Commonwealth  to  state  to  the 
jury  the  nature  of  the  charge  against  the  defendant. 

LAPFERTY  &  KING  for  appellant  White. 

•    We  submit: 

1.  Under  sec.  1118,  Ky.  Stats.,  which  provides  that  "no  more 
than  one  charge  of  venue  or  application  therefor  shall  be  allowed 
to  any  person  or  the  Commonwealth  in  the  same  case."  where  the 
Commonwealth  made  application  for  a  change  of  venue,  which 
was  sustained  by  the  court,  naming  the  county,  and  which  motion 
was  afterwards  withdrawn,  the  motion  can  not  again  be  renewed 
and  another  county  named. 

2.  When  a  change  of  venue  was  made  to  one  county  It  was 
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error  in  the  court  to  remove  the  accuaed  to  the  jail  of  another 
county.  The  law  requires  the  defendant  to  be  removed  to  the 
jail  of  the  county  to  which  the  prosecution  has  been  removed. 

3.  The  court  erred  in  allowing  the  Commonwealth,  in  attempt- 
ing to  sustain  the  character  of  the  chief  prosecuting  witness,  to 
prove  that  he  would  pay  his  debts,  would  not  get  drunk,  did  not 
gamble,  attended  Sunday-school  and  sang  in  the  choir,  and  then 
refused  defendant  the  right  to  prove  by  the  same  witnesses  the 
specific  acts  or  bad  conduct  of  said  witness  upon  which  they  based 
their  estimate  of  his  immoral  character  and  want  of  veracity. 

4.  It  was  error  in  the  court  to  allow  the  CommonweeJth  to  prove 
by  a  witness  "that  deceased  had  information  that  defendant  White 
and  others  were  going  to  kill  him,"  although  this  evidence  was 
subsequently  excluded  from  the  jury. 

5.  We  further  claim  that  there  was  great  excitement  over  the 
killing  of  Marcum,  who  was  a  prominent  citizen,  and  public  senti- 
ment ran  high;  the  papers  were  full  of  exciting  comment  and 
the  demand  for  the  arrest,  speedy  trial  and  conviction  of  the  ac- 
cused was  universal,  and  we  think  that  it  was  error  in  the  court 
to  hurry  the  trial  through  with  so  little  deliberation. 

I 
AUTHORITIES  CITED. 

Ky.  Stats.,  sees.  1112,  1113  and  1118;  Montgomery  v.  Common* 
wealth,  17  Ky.  Law  Rep.,  94. 

A.  F.  BYRD  for  appellee. 

POINTS  AND  CITATION  OF  AUTHORITIES. 

1.  Special  term  was  legal  and  properly  called.  (Ky.  Stats.,  sees. 
964  and  965;  Taggart  v.  Commonwealth,  20  Ky.  Law  Rep.,  493; 
Bales  V.  Commonwealth,  11  Ky.  Law  Rep.,  297.) 

2.  The  motion  to  transfer  to  Morgan  county  was  no  bar  to 
another  motion,  and  the  transfer  to  Harrison  county  was  legal. 
(Bnc.  of  Plead.  &  Pr.  [2d  Ed.],  vol.  4,  440;  Manly  v.  State,  7  Md., 
136;  SUte  v.  Noland,  11  Mo.,  473;  People  v.  Zane.  105  111..  662; 
Newport  v.  Rowan,  4  Hager  [Tenn.],  196;  Goodno  v.  Oshkosh,  31 
Wis.,  127;  Enc.  of  Plead.  &  Pr.,  vol.  4.  p.  391;  Bcklee  v.  Kinney, 
4  Iowa,  539;  Ky.  Stats.,  sees.  1110,  1111  and  1112.)  • 

3.  The  court  has  authority  to  appoint  special  bailiff  in  the 
absence  of  the  defendant.  (Criminal  Code,  sec.  183;  Allen  v.  Com- 
monwealth, 86  Ky.,  645;  Kentucky  Constitution,  sec.  12;  Temple 
V.  Commonwealth,  14  Bush,  769;  Meece  v.  Commonwealth,  78  Ky., 
593;  McClearman  v.  Commonwealth,  11  Ky.  Law  Rep.,  304;  Am.  ft 
Eng.  Enc.  Law  [2d  Ed.],  vol.  6,  995;  Epps  v.  State,  102  Ind.,  6S9; 
Rothchlld  V.  The  State,  7  Texas  App.,  632.) 

4.  Case  should  not  have  been  continued.    (Kneebone  v.  Kneebone^ 
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83  Cal.,  647;  Sexton  v.  Commonwealth,  6  Ky.  Law  Rep.,  440;  Mus- 
Grove  v.  Perkins,  9  Cal.,  212;  Barnes  v.  Barnes,  16  L.  R.  A.,  660.) 

6.  It  was  not  error  for  hired  counsel  to  state  the  case  for  the 
Commonwealth.     (Roberts  v.  Commonwealth,  94  Ky.,  49.) 

6.  Evidence  of  W.  H.  Blanton  and  Denny  B.  Goode  was  compe- 
tent. (Barnard  v.  The  State,  25  Texas  App.,  196;  Green  v.  The 
State,  17  Texas  App.,  395;  Harrison  v.  The  State,  20  Texas  App., 
387.) 

Opinion  by  Judge  Settle — Affirming. 

The  appellant,  Thomas  White  and  Curtis  Jett  were 
jointly  indicted  in  the  Breathitt  Circuit  Court  for  the 
murder  of  J.  B.  Marcum.  After  a  mistrial  in  that 
court,  a  change  of  venue  was  applied  for  in  behalf  of 
the  Commonwealth,  and  was  granted  by  the  court, 
and  the  case  transferred  to  the  Harrison  Circuit 
Court.  A  joint  trial  of  the  accused  followed  in  the 
latter  court,  resulting  in  their  conviction  at  the  hands 
of  the  jury,  and  the  fixing  of  the  punishment  of  each  of 
them  at  confinement  in  the  penitentiary  for  life.  A 
new  trial  was  refused  by  the  lower  court,  and  a  re- 
versal of  the  judgment  of  conviction  as  to  the  appel- 
lant. White,  is  now  asked,  the  appeal  as  to  Jett  having 
been  withdrawn  by  him  since  the  record  Was  filed  in 
this  court. 

Numerous  errors  were  assigned  for  a  new  trial,  but 
we  will  only  notice  such  of  them  as  are  relied  on  for  a 
reversal.  It  is  insisted  for  appellant  that  the  judge 
of  the  Breathitt  Circuit  Court  improperly  allowed  the 
Commonwealth's  attorney  to  make  two  applications 
for  a  change  of  venue  in  the  case,  and  that  it  was  error 
to  grant  the  change  as  was  done  at  the  time  of  the 
making  of  what  appellant  claims  was  the  second  ap- 
plication. It  appears  that  at  the  same  term  of  the 
Breathitt  Circuit  Court  at  which  the  indictn.ent  was 
returned,  and  before  the  trial  in  that  court  of  Jett  and 
appellant,  the  Commonwealth's  attorney  filed  his 
affidavit,  stating,  in  substance,  that,  m  his  opinion, 
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there  existed  such  a  state  of  lawlessness  in  Breathitt 
county  that  the  officers  whose  duty  it  was  to  suramon 
witnesses  would  be  prevented  thereby  from  doing  so, 
and  jurors  selected  to  try  the  accused  would  be  de- 
terred from  rendering,  an  impartial  verdict.  Based 
upon  this  affidavit,  he  moved  the  court  to  transfer 
the  case  for  trial  to  another  county  outside  of  the 
Twenty-Third  Judicial  District.  To  this  motion  the 
accused  both  objected,  but  the  court  announced  that 
the  motion  would  be  sustained,  and  the  venue  of  the 
prosecution  changed  to  the  county  of  Morgan;  where- 
upon th6  Commonwealth's  attorney,  after  consulta- 
tion with  his  associates  in  the  prosecution,  asked  to 
be  allowed  to  withdraw  the  motion  for  a  change  of 
venue,  which  the  court  permitted  to  be  done  o^'er  the 
objection  of  the  accused,  and  the  order  was  not  for- 
mally entered  upon  the  record.  After  the  trial  of 
Jett  and  appellant  in  that  court,  in  which  the  jury 
failed  to  agree  on  a  verdict,  the  Commonwealth's  at 
tomey  renewed  his  motion  for  a  change  of  venue  in 
the  case,  based  upon  an  affidavit  similar  to  the  one 
filed  by  him  on  the  first  motion,  and  the  court  then 
entered  an  order  changing  the  venue  of  trial  from 
the  Breathitt  to  the  Harrison  Circuit  Court. 

While  it  is  true  that  section  1118,  Ky.  St.  1903,  pro- 
vides that  **not  more  than  one  change  of  venue,  or 
application  therefor,  shall  be  allowed  to  any  person, 
or  the  Commonwealth,  in  the  same  case,"  it  does  not 
appear  from  the  record  that  the  judge  of  the  court 
did  in  fact  grant  the  change  of  venue  first  asked,  by 
the  Commonwealth's  attorney,  though  he  stated  his 
purpose  to  do  so,  but  before  entering  or  directing  the 
entering  of  an  order  to  that  effect  the  Common- 
wealth's attorney  withdrew  the  application.  This, 
we  tliink,  left  tlie  Commonwealth  situated  as  if  the 
application  for  a  change  of  venue  had  not  been  made 
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and  did  not  interfere  with  the  right  of  the  Common- 
wealth's attorney  to  make  the  application  which  was 
granted  by  the  court  following  the  mistrial,  and  this 
application  should,  in  our  opinion,  be  regarded  as  the 
only  one  made  in  the  case.  The  statute,  supra,  must 
be  given  a  reasonable  construction,  in  order  to  effect- 
uate the  purpose  for  which  it  was  enacted,  and  to  hold 
that  the  motion  which  was  withdrawn  by  permission 
of  the  court  before  final  action  w!as  such  an  applica- 
tion for  a  change  of  venue  as  prevented  the  Com- 
monwealth's attorney  from  renewing  the  motion  at  a 
later  time  is  to  place  too  narrow  a  construction  upon 
the  language  used,  and  would  tend  to  destroy  its  use- 
fulness. 

Upon  thjB  calling  of  the  case  for  trial  in  the  Harri- 
son Circuit  Court,  Jett  and  appellant  filed  a  special 
demurrer  to  the  jurisdiction  of  the  court,  which  was 
overruled.  The  demurrer  raised  the  objection  to 
the  right  of  the  judge  of  the  Breathitt  Circuit  Court 
to  change  the  venue  of  the  case  to  the  Harrison  Cir- 
cuit Court,  and  we  have  already  disposed  of  that 
question. 

It  is  further  insisted  for  appellant  that  the  judge 
of  the  Breathitt  Circuit  Court  6rred  in  requiring  him 
to  be  confined  in  the  jail  of  Payette  county,  instead 
of  the  jail  of  Harrison  county,  to  which  county  his  case 
was  transferred;  it  being  contended  that  this  was 
prejudicial,  as  he  had  the  right  to  be  in  the  county 
where  his  trial  was  to  take  place  that  he  might 
properly  prepare  his  case  for  trial.  (Ky.  Stats., 
1903,  sec.  1113),  provides  that  upon  granting  a  change 
of  venue  in  a  criminal  case  the  judge  of  the  court 
shall  direct  that  the  defendant  be  delivered  to  the 
jailer  of  the  county  where  the  trial  is  to  be  had.  Sec. 
2238  of  the  statute,  supra,  provides:  '*If  in  any 
county  of  this  CommonwealUi  there  ia  no  ]ail»  or  the 
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same  is  insecure,  or  there  is  danger,  or  probable 
danger,  that  any  person  confined  therein  •  •  • 
will  be  rescued  therefroni  by  violence,  the  judge  of 
the  circuit  court  *  *  *  shall  by  an  order  •  •  • 
direct  that  such  person  shall  be  transferred  to  the 
jail  of  the  nearest  county  in  which  the  jail  is  secure, 
and  it  shall  be  deemed  that  he  can  be  safely  kept.'* 
•  *  *  While  the  order  of  the  judge  of  the 
Breathitt  Circuit  Court  does  not  set  out  his  reasons 
for  ordering  appellant  to  be  confined  in  the  jail  of 
Fayette  county,  and  he  was  not  required  by  the  stat- 
ute to  state  his  reasons  therein,  it  must  be  presumed, 
in  the  absence  of  anything  appearing  in  the  record  to 
the  contrary,  that  his  action  in  the  premises  was  based 
upon  some  one  of  the  grounds  authorized  by  the  stat- 
ute. Besides,  it  does  not  in  fact  appear  that  appel- 
lant was  prejudiced  by  his  confinement  in  the  Fayette 
county  jail,  as  he  was  not  thereby  prevented  from 
conferring  with  his  counsel  or  preparing  for  trial. 
Upon  the  contrary,  he  seems  to  have  secured  the  at- 
tendance at  the  trial  of  every  witness  whose  testi- 
mony was  desired  by  him,  except  the  witness  Noble, 
and  he  was  allowed  to  read  as  the  deposition  of  Noble 
his  own  affidavit  containing  all  the  facts  to  which  he 
claimed  Noble  w^ould  testify  if  present. 

It  is  contended  by  appellant  that  incompetent  evi- 
dence was  admitted  by  the  trial  court  to  his  prejudice ; 
that  is,  that  certain  witnesses  were  permitted  to  testify 
in  support  of  the  reputation  of  B.  J.  Ewen,  the  princi- 
pal witness  for  the  prosecution,  that  he  did  not  get 
drunk,  or  gamble,  and  that  he  attended  church  and 
Sunday-school.  We  find  from  the  record  that  ap- 
pellant and  eTctt,  through  their  counsel  and  witnesses, 
made  a  veiy  determined  and  bitter  attack  upon  the 
character  of  Ewen,  and  great  indulgence  was  shown 
by  the  court  to  both  the  Commonwealth  and  defend- 
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ants  in  the  examination  and  cross-examination  of  wit- 
nesses as  to  his  character,  and  the  testimony  com- 
plained of  was  gotten  to  the  jury  in  that  way.  It 
seems  to  have  commenced  with  a  witness,  who,  having 
testified  that  Ewen*s  moral  character  was  bad,  was 
asked  upon  cross-examination  by  counsel  for  the  Com- 
monwealth what  he  understood  to  be  the  meaning  of 
the  expression  "good  moral  character,"  to  which  he 
in  reply  said,  in  substance,  that  a  man  of  good  moral 
character  was  one  who  pays  his  debts,  remains  sober, 
attends  church  and  Sunday-school ;  whereupon  he  was 
asked  if  Ewen  did  not  pay  his  debts,  attend  church, 
etc.  Some  of  the  other  witnesses  were  allowed  to 
be  cross-questioned  in  the  same  way,  but  we  do  not 
think  this  evidence  was  prejudicial  to  the  appellant. 

It  is  also  complained  that  it  was  error  to  allow 
Mrs.  Johnson,  a  sister  of  J.  B.  Marcum  and  witness 
for  the  prosecution,  to  testify  '*that  deceased  had  in- 
formation that  'Pom  White  and  others  were  going  to 
kill  him.'*  It  appears  from  the  record  that  the  wit- 
ness testified  in  substance  that  on  one  occasion  pre- 
vious to  the  death  of  her  brother  she  was  at  his  home, 
wjien,  in  her  presence  he  was  given  the  information 
in  question,  and  witness,  upon  being  advised  that  men 
armed  with  guns  were  then  at  a  stone  quarry  near 
her  brother's  house,  went  out  to  see  who  they  were. 
Upon  arriving  at  the  quarry  she  discovered  there 
four  men  with  guns,  and  that  appellant  was  one  of  the 
four;  that  upon  seeing  her  they  left  the  quarry,  and, 
after  lingering  a  while  in  sight  of  the  house,  went  off. 
In  view  of  other  testimony  in  the  case  relied  on  by  the 
Commonwealth  to  connect  appellant  with  the  as- 
sassination of  Marcum,  we  think  the  foregoing  testi- 
mony of  Mrs.  Johnson  was  competent,  except  what 
was  said  to  her  brother  in  her  presence  by  others 
to  the  effect  that  ''Tom  White  and  others  were  going 
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to  kill  him.''  That  was  clearly  incompetent,  and  for 
that  reason  it  was  immediately  excluded  from  the 
consideration  of  the  jury  by  the  court,  and  they  were 
told  to  disregard  it.  This  was  done  in  a  way  that  the 
jury  could  not  have  misunderstood.  We  have  no 
right  to  presume  that  appellant  was  prejudiced  by  the 
testimony  in  question.  To  do  so  we  must  assume 
that  the  jury  willfully  disregarded  what  was  said  to 
them  by  the  court,  and  violated  their  sworn  duty  to 
try  the  appellant  according  to  the  evidence.  (Pearce 
V.  Commonwiealth,  8  S.  W.,  893,  10  Ky.  Law  Rep., 
J78;  Tully  v.  Commonwealth,  13  Bush,  142;  Allen,  &c. 
V.  Commonwealth,  82  S.  W.,  589,  26  Ky.  Law  Rep., 
807.) 

It  is  contended  by  appellant  that  the  judge  of  the 
Harrison  Circuit  Court  was  without  authority  to  call  a 
special  term  of  court  for  tjie  trial  of  criminal  and  penal 
cases,  except  by  an  order  of  court  entered  at  a  regular 
term,  and  that  there  was  no  order  of^court  calling  the 
special  term  for  the  trial  of  this  case,  but  only  a  notice 
thereof,  signed  by  the  judge,  and  posted  on  the  court- 
house door  in  vacation;  and  further,  that  no  emerg- 
ency existed  for,  or  required  the  holding  of,  the  special 
term.  Section  964,  Kentucky  Statutes,  provides:  **Iu 
each  county  of  said  districts,  except  counties  having 
continuous  session,  there  shall  be  held  each  year  the 
number  of  terms  of  the  circuit  court  provided  by  law, 
and  the  terra  in  any  district  may  be  extended  if  the 
business  requires  so  that  it  does  not  interfere  with  any 
other  term  in  the  district;  and  whenever  it  is  neces 
sary  to  transact  the  business  a  special  term  may  be 
called  in  any  county,  either  by  an  order  entered  of 
record  at  the  last  preceding  regular  term  in  the 
county,  or  by  notice  signed  by  the  judge  and  posted  at 
the  courthouse  door  of  the  county  for  ten  days  before 
the  special  term  is  held.    The  order  or  notice. shall 
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specify  the  day  when  the  special  term  is  to  commence, 
and  shall  give  the  style  of  each  case  to  be  tried,  or  in 
which  any  motion,  order  or  judgment  may  be  made 
or  entered  at  the  special  term,  and  no  other  case  shall 
be  tried,  or  motion,  orjder  or  judgment  entered  therein 
unless  by  agreement  of  parties.  Grand  and  petit 
juries  shall  be  summoned  and  criminal  and  penal  cases 
shall  be  heard  at  but  three  terms  in  each  year  in  any 
county,  to  be  fixed  by  order  of  court,  unless  in  an 
emergency  the  court  may  otherwise  direct ;  and  grand 
or  petit  juries  may  be  summoned  for  any  special  term 
by  direction  of  the  judge. ' ' 

It  will  be  observed  that  the  special  term  provided 
for  in  the  section,  supra,  may  be  called,  either  by  the 
order  of  the  court,  entered  during  the  last  preceding 
regular  term  or  by  notice  signed  by  the  judge  and 
posted  at  the  courthouse  door  of  the  county,  for  ten 
days  before  the  special  term  is  held;  and,  further, 
that  grand  and  petit  juries  may  be  summoned  for,  and 
criminal  and  penal  cases  tried,  at  such  special  term. 
Section  2244  provides  for  the  summoning  of  grand 
and  petit  juries,  or  either,  for  such  special  terms. 
Manifestly  the  calling  of  the  special  term  by  the  judge 
of  the  Harrison  Circuit  Court  in  vacation,  by  the 
notice  signed  and  posted  as  required  by  the  statute, 
was  as  valid  as  if  it  had  been  called, by  an  order  of 
the  court  entered  at  a  regular  term.  Noi-  do  we 
think  it  material  whether  the  jury  for  the  special  term 
were  ordered  to  be  summoned  before  or  after  the 
beginning  of  the  special  term.  Section  2244  provides 
that  if  at  any  special  term  of  a  circuit  court  grand  and 
petit  juries,  or  either,  will  be  required,  the  judge  of 
the  circuit  court  may,  not  more  than  ten  days,  nor 
less  than  five  days,  before  the  special  term  is  to  begin, 
direct  the  clerk  of  the  court  to  immediately  open  the 
list  made  and  delivered  to  him  at  the  last  regular  term 
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of  the  court,  and  to  deliver  a  copy  thereof  to  the 
sheriff,  who  shall  summon  the  jury  as  required  by  law. 
The  judge  may,  therefore,  before  the  beginning  of 
the  special  term  direct  that  a  jury  be  summoned  there- 
for, but  the  statute  authorizing"  him  to  do  so  is  not 
mandatory,  and  there  seems  to  be  nothing  in  its 
language  that  precludes  him  from  entering,  after  the 
beginning  of  the  special  term,  the  order  directing  the 
summoning  of  the  jury  either  grand  or  petit,  or  both. 

Considering  the  fact  that  the  case  at  bar  involves 
the  charge  of  murder  against  two  persons,  who  might 
have  been  expected  to  demand  separate  trials,  either 
of  which,  in  view  of  the  great  number  of  witnesses, 
would  be  tedious  and  expensive,  it  was  but  natural 
that  the  judge  of  the  Harrison  Circuit  Court,  upon 
being  advised  of  the  transfer  of  the  case  to  that  court 
from  a  district  other  than  his  own,  should  have 
thought  it  necessary  to  call  a  special  term  in  order  to 
give  the  accused  a  speedy  trial,  and  at  the  same  time 
prevent  any  congestion  of  the  docket  during  the  regu- 
lar terms  of  his  court.  Obviously  the  circumstances 
presented  such  an  emergency  as  under  the  provisions 
of  the  statute,  supra,  justified  the  calling  of  the  special 
term.  This  court  has  repeatedly  upheld  judgments 
of  conviction  in  criminal  cases  secured  at  special  terms 
of  the  circuit  courts  called  as  in  the  case  at  bar.  And 
in  Bales  v.  Commonwealth,  11  Ky.  Law  Bep.,  297,  it 
was  held  ''that  the  accused  having  been  properly  tried 
and  condemned,  it  is  immaterial  whether  the  order 
calling  a  special  term  at  which  he  was  tried  was  signed 
by  the  judge." 

In  the  absence  of  competent  evidence  to  the  con- 
trary, every  presumption  will  be  indulged  as  to  the 
regularity  and  validity  of  the  order  of  the  trial  court, 
and  we  have  been  unable  to  find  in  this  record  any- 
thing that  conduces  to  show  that  there  was  error  la 
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the  calling  or  holding  of  the  special  term  at  which  ap- 
pellant was  tried  and  convicted.  It  is  further  in- 
sisted for  appellant  that  the  trial  court  erred  in  allow- 
ing counsel  employed  in  the  prosecution  to  make  the 
opening  statement  of  the  case  to  the  jury,  instead  of 
requiring  that  duty  to  he  performed  by  the  Common- 
wealth's  attorney. 

In  Roberts  v.  Commonwealth,  94  Ky.,  449,  it  was 
held  that  *4t  was  not  error  to  permit  an  attorney, 
other  than  the  regular  attorney  for  the  Common- 
wealth, to  state  to  the  jury  the  nature  of  the  charge 
against  the  defendant." 

Finally,  it  is  urged  that  appellant's  motion  for  a 
peremptory  instruction  directing  the  jury  to  find  him 
not  guilty  should  have  been  sustained.  It  would  un- 
necessarily lengthen  this  opinion  to  enter  upon  a 
detailed  statement  of  the  facts  relied  on  by  the  Com- 
monwealth to  show  appellant's  guilty  participation  in 
the  murder  of  Marcum.  Suffice  it  to  say  that  while 
the  evidence  showed  that  Curtis  Jett  fired  the  fatal 
shot  which  deprived  Marcum  of  his  life,  much  of  it 
also  conduced  to  prove  that  appellant  was  an  aider 
and  an  abettor  in  the  crime,  the  perpetration  of  which 
was  unaccompanied  with  a  single  extenuating  circum- 
stance. 

The  victim  was  shot  in  the  back  without  warning  of 
his  impending  fate  or  knowledge  of  the  presence  of 
his  assassin.  As  there  was  some  evidence  to  go  to 
the  jury  of  appellant's  participation  in  the  crime,  a 
peremptory  instruction  was  unauthorized,  and  the 
giving  of  it  would  have  been  error. 

The  instructions  properly  presented  all  the  law  of 
the  case  to  the  jury,  and  as,  upon  the  whole  record, 
appellant  seems  to  have  had  a  fair  trial,  the  judg- 
ment is  affirmed. 
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Case  24.— ACTION  BY  ELISHA  HILL*S  ADM'R  AGAINST  THE 
PENN.  MUTUAL  LIFE  INS.  CO.  ON  MOTION  TO  STRIKEJ 
BILL  OF  EXCEPTIONS.— March  21. 


Hiirs  Adm'r  ▼.  Peniu  Mutual  Life  Ins.  Co. 

Appeal  from  Warren  Circuit  Court. 

Motion  heard  in  Court  of  Appeals.    Overruled. 

Bill  of  Exceptions — ^Extension  of  Time  for  Filing — Consent  of 
Parties — Legality — ^Alternate  Terms  for  Civil  and  Criminal 
Cases — Rule  of  Court — Presence  of  Attorney — Knowledge  of 
Proceedings — Presumption  of  Consent. 

1.  Bill  of  Exceptions — £:xtension  of  Time  for  Filing — Consent  of 

Parties — Legality — Although  the  Code  provides  that  the  time 
for  filing  a  bill  of  exceptions  shall  not  be  extended  beyond 
a  day  in  the  succeeding  term,  the  parties  may  by  consent 
extend  the  time,  and  where  a  party  has  consented  to  an  ex- 
tension and  thus  induced  his  adversary  to  delay  the  fil^g  of 
his  bill  of  exceptions,  he  will  not  be  allowed  to  take  advantage 
of  the  delay  which  he  himself  has  caused. 

2.  Alternate  Terms  for  Civil  and  Criminal  Cases — Rule  of  Court — 

Presence  of  Attorney — Knowledge  of  Proceedings — Presump- 
tion of  consent — In  a  county  having. six  terms  of  court  a  year, 
and  by  an  order  of  court  alternate  terms  are  set  apart  for 
the  trial  of  civil  and  criminal  cases,  where  at  one  of  the  civil 
terms  plaintiff's  motion  for  a  new  trial  was  overruled,  and 
In  the  presence  of  and  without  objection  of  one  of  the  oppos- 
ing attorneys  he  was  given  until  the  10th  day  of  the  next 
civil  term  to  file  his  bill  of  exceptions,  and  It  was  filed  on  the 
9th  day  of  said  term  against  the  objection  of  the  defendant, 
the  failure  of  the  attorney  to  object  to  the  extension  of  the 
time  when  It  was  made  must  be  held  to  be  an  agreement  to 
the  extension,  and  a  motion  In  this  court  to  strike  the  bill 
of  exceptions  from  the  files  will  be  overruled. 

S.   D.   HINES,   SIMS   &   GRIDER  and   G.   H.   GALLOWAY  for 
appellant. 

WM.  MARSHALL  BULLITT  for  appellee. 

Opinion   by    Chief   Justice    Hobson — Overruling 
motion. 
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On  June  13,  1904,  the  plaintiff's  motion  for  a  new 
trial  was  overruled  in  the  Warren  Circuit  Court.  An 
appeal  was  granted  to  this  court,  and  plaintiff  was 
given  until  the  tenth  day  of  the  November  term  of 
the  court  to  make  up  and  present  a  bill  of  exceptions. 
On  the  ninth  day  of  the  November  term  the  plaintiff 
tendered  his  bill  of  exceptions,  which  was  signed  and 
filed  over  the  objections  of  the  defendant.  The  de- 
fendant has  entered  a  motion  in  this  court  to  strike  the 
bill  of  exceptions  from  the  record  on  the  ground  that 
by  sec.  334  of  the  Civil  Code  of  Prac.  time  may  be 
given  to  prepare  a  bill  of  exceptions,  but  not  beyond 
a  day  in  the  succeeding  term ;  that  there  was  a  term  of 
the  Warren  Circuit  Court  held  in  September,  and 
that  the  court  was  without  authority  to  extend  the 
time  to  the  tenth  day  of  the  November  term,  or  to  file 
a  bill  of  exceptions  at  that  term.  No  objection  was 
made  by  the  defendant  to  the  order  giving  until  the 
tenth  day  of  the  November  term  to  file  the  bill  of  ex- 
ceptions, and  it  appears  that  W.  B.  Gaines,  who  was 
one  of  the  attorneys  for  the  appellee,  and  whose  name 
is  signed  to  the  answer,  was  present  in  court  when  the 
order  was  made,  and  made  no  objection  to  it. 

There  are  six  terms  a  year  of  the  Warren  Circuit 
Court.  Sec.  964,  Ky.  Stats.,  1903,  provides:  *^ Grand 
juries  shall  be  summoned  and  criminal  and  penal  cases 
shall  be  heard  at  but  three  terms,  in  each  year,  in 
any  county,  to  be  fixed  by  order  of  court,  unless  in  an 
emergency  the  court  may  otherwise  direct."  After 
this  statute  was  passed,  the  Warren  Circuit  Court 
made  an  order  on  April  6,  1896,  that  criminal  and 
penal  prosecutions,  only,  should  be  tried  at  the  Janu- 
ary, April  and  September  terms,  and  civil  cases,  only, 
at  the  other  three  terms.  Since  the  making  of  this 
order,  under  the  administration  of  the  judge  who 
made  the  order  and  two  other  judges  who  have  fol- 
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lowed  him,  only  civil  cases  have  been  considered  at  the 
three  civil  terms,  and  only  criminal  cases  at  the  other 
three  terms.  When  time  was  given  to  make  up  a  bill 
of  exceptions,  it  was  always  given  to  the  next  civil  or 
criminal  term,  according  to  the  nature  of  the  case. 
This  rule  of  the  court  was  acquiesced  in  by  the  members 
of  the  bar.  The  statement  of  the  judge  who  made  the 
order  in  this  case  is  as  follows:  **By  agreement  of 
parties  I  presided  as  special  judge  in  the  trial  of  this 
case.  At  its  May  term,  1904,  I  overruled  plaintiff's 
motion  for  a  new  trial,  and  gave  him  until  the  tenth 
day  of  its  November  term,  1904,  in  which  to  file  bill 
of  exceptions.  In  ignoring  the  September  term,  1904 
(which  was  a  term  devoted  alone  to  the  trial  of  crimi- 
nal and  penal  prosecutions),  I  followed  the  uniform 
rule  observed  by  the  judges  of  the  Warren  Circuit 
Court  since  1896.  Since  the  establishment  of  six 
terms  of  the  Warren  Circuit  Court,  all  civil  processes 
have  been  returned  to  its  civil  term,  and  all  criminal 
processes  have  been  returned  to  the  criminal  terms; 
and,  where  bills  of  exception,  were  authorized  to  be  filed 
at  a  succeeding  term,such  term  has  uniformly  been  held 
by  the  Warren  Circuit  Court  to  mean  and  apply  to 
its  next  civil  term.  This  settled  ruling  of  the  court  T 
observed  in  this  case;"  The  present  circuit  judge 
also  makes  the  following  statement:  **As  judge  of 
the  Eighth  Judicial  District  I  have  followed  the  ruling 
of  Judges  Settle  and  Bradbum,  that  no  order  or  step 
can  be  taken  in  civil  or  criminal  cases  except  at  the 
terms  indicated  in  the  order  of  1896  for  the  trial  of 
c-ases  of  the  kind.  This  ruling  has  been  and  is  made 
upon  the  understanding  that  every  member  of  the 
Warren  county  bar  agrees  to  same,  and  no  question 
has  ever  before  been  raised  concerning  the  same." 
The  former  circuit  judge  says,  in  effect,  the  same.  It 
is  also  shown  that  there  was  no  reason  for  extending 
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the  time  to  the  November  term,  except  the  under- 
standing that  no  motion  or  step  of  any  kind  could  be 
taken  in  a  civil  case  at  the  criminal  term  to  be  held 
in  September,  and  that  Mr.  Gaines,  who  was  present 
when  the  order  was  made,  was  familiar  with  this  un- 
derstanding of  the  bar,  and  had  acquiesced  in  it  since 
1896.  Although  the  Code  provides  that  the  time  for 
filing  a  bill  of  exceptions  shall  not  be  extended  beyond 
a  day  in  the  succeeding  term,  the  parties  may,  by  con 
sent,  extend  the  time;  for  where  a  person  has  con 
sented  to  an  extension  of  the  time,  and  thus  inducetl 
his  adversary  to  delay  to  file  tis  bill  of  exceptions,  he 
will  not  be  allowed  to  take  advantage  of  the  delay 
which  he  himself  thus  caused.  The  defendant's  at- 
torney, who  was  present  when  the  order  was  made 
giving  time  until  the  tenth  day  of  the  November  term 
to  file  a  bill  of  exceptions,  was  familiar  with  the  un- 
derstanding of  the  local  bar;  and  when  he  stood  by 
without  objection,  and  allowed  the  time  to  be  given, 
knowing  that  the  plaintiff  was  acting  upon  the  as- 
sumption that  the  bar  had  agreed  to  this  manner  of 
transacting  the  business  of  the  court,  he  must  be  held 
to  have  agreed  to  the  order,  for  he  understood  that 
the  other  party  was  acting  upon  that  assumption.  A 
person  can  not  be  allowed  to  remain  silent  when  he 
knows  that  the  other  party  is  proceeding  upon  the 
assumption  that  he  is  consenting  to  what  is  being  done, 
and  afterwards  withdraw  his  consent  when  the  party 
who  has  thus  been  misled  will  be  left  without  remedy. 
While  it  is  true  that  sec.  964,  Ky.  Stats.  1903,  merely 
limiting  criminal  and  penal  cases  to  three  terms,  civil 
cases  may  be  heard  at  any  term,  and  no  order  or  rule 
of  court  in  conflict  with  the  statute  can  be  enforced 
over  the  objection  of  a  party,  still  there  is  no  reason 
why  the  court  may  not  proceed  with  its  business  at 
sudi  terms  as  it  deems  best;  where  there  is  no  objec- 
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tion,  and  tlie  parties  consent  to  this  manner  of  setting 
the  eases  for  hearing.  The  motion  in  this  court  is 
not  made  by  Mr.  Gaines,  but  by  another  attorney,  who 
was  not  i)resent,  or  cognizant  of  the  local  custom. 
Still  in  taking  steps  in  an  action  the  attorney  is  the 
rei)resentetive  of  his  client,  and  the  latter  is  bound 
by  his  acts,  and  can  not,  as  to  such  matters  as  this, 
complain  of  what  his  counsel  has  consented  to,  either 
ex}>ressly  or  by  conduct  from  which  consent  would  be 
necessarily  inferred. 

The  motion  to  strike  out  the  bill  of  exceptions  is 
therefore  overruled. 

Judge  Settle  not  sitting. 


Case  25.— ACTION  BY  MOLLIE  THOMAS  AGAINST  THE 
WESTERN  UNION  TELEGRAPH  CO.  FOR  DAMAGES  FOR 
FAILING  TO  DELIVER  TELEGRAM.— March  21. 


120    iMJ  Thomas  ▼.  Western  Union  Telegrraph  Company. 


Ai)i)eal  from  Hickman  Circuit  Court. 

R.  J.  BuGG,  Circuit  Judge. 

Judgment  for  defendant.    Plaintiff  appeals.    Re- 
versed. 

Telegrams — Death  Message — Delay  in  Delivery  —  Negligence  — 
Question  for  Jury — Damages — Mental  Anguish — Construction 
of  Message. 

1.  Telegrams — Death  Message — Plaintiff's  brother  sent  her 
two  telegrams  within  a  few  hours  of  each  other;  the 
first  notifying  her  that  their  father  was  dead,  and  of 
the  purpose  of  burying  the  remains  at  a  place  near 
where  the  sister  resided  and  the  second  notifying  her 
of  the  abandonment  of  the  plan  to  bury  at  that  place,  and 
*  requesting  her  to  answer  as  to  whether  she  could  come  to  the 
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place  where  her  father's  remains  were.  Held — That  the  two 
telegrams  should  be  construed  together,  and  it  was  error 
to  strike  out  the  second  telegram  from  the  plaintiff's  plead- 
ings in  an  action  by  plaintiff  for  damages  for  failure  to 
promptly  deliver  the  messages. 

2.  Delay  in  Delivery — ^Negligence — Question  for  Jury — In  an  action 

against  a  telegraph  con^any  for  failure  to  promptly  deliver 
telegrams  concerning  the  death  of  her  father,  evidence  ex- 
amined, and  whether  defehdant  was  guilty  of  negligence  held 
a  question  for  the  jury. 

3.  Damages  —  Mental    Anguish  —  Construction    of    Messages  —  A 

daughter  is  entitled  to  damages  for  injury  to  her  feelings  and 
grief  in  not  being  permitted  to  see  her  father's  remains  be- 
fore burial,  by  the  negligence  of  a  telegraph  company  in  fail- 
ing to  promptly  deliver  a  message  announcing  his  death. 

BULLOCK  &  SMITH  for  appellants. 


CLASSIFICATION   OF  QUESTIONS  DISCUSSED. 

1.  Error  of  the  court  in  sustaining  motion  made  by  attorney  for 
appellee  (defendant  in  court  below)  to  strike  words  from  petition. 

2.  Error  of  the  court  at  the  conclusion  of  the  plaintiff's  evidence 
in  giving  to  the  jury  instruction  marked  "A." 

3.  The  appellee,  the  Western  Union  Telegraph  Company,  is 
liable  in  damages  for  failing  to  deliver  a  telegram  within  a  reason- 
able time  after  its  reception  by  the  company. 

4.  A  delay  of  28  hours  is  an  unreasonable  delay  in  delivering 
a  telegram  as  in  this  case. 

5.  The  appellant  is  entitled  to  recover  damages  for  injuries  to 
feeling,  and  mental  anguish  for  failing  to  deliver  a  message  in  a 
reasonable  time  after  the  reception  of  the  telegram,  announcing 
the  death  of  her  father. 

AUTHORITIES  CITED. 

W.  U.  Tel.  Co.  V.  Fisher,  54  S.  W.,  830;  W.  U.  Tel  Co.  v.  Mathews. 
67  S.  W.,  849;  W.  U.  Tel.  Co.  v.  Gross'  Adm'r,  74  S.  W.,  1098; 
Chapman  v.  W.  U.  Tel.  Co.,  13  S.  W.  880;  W.  U.  Tel.  Co.  v.  David- 
son, 21  Ky.  Law  Rep.,  1293;  21  Ky.  Law  Rep.,  1405;  90  Ky.,  265; 
25  Ky.  Law  Rep.,  268,  646;  22  Ky.  Law^Rep.,  53. 

RICHARDS  &  RONAI^  for  appellee. 

1.  We  contend  there  can  be  no  recovery  for  mental  anguish  for 
being  deprived  of  attendance  for  any  specific  time  on  the  body  of 
a  deaa  relative  by  one  who  arrived  in  time  and  was  actually 
present  at  the  funeral  and  interment 
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2.  The  damages  sought  to  be  recovered  were  not,  and  could  not, 
reasonably  have  been  expected  to  be  in  contemplation  by  the 
parties  at  the  time  the  contract  was  made.  They  are  two  remote, 
and  a  recovery  therefor  should  not  be  permitted. 

3.  Plaintiff's  own  proof  shows  tnat  she  was  guilty  of  contributory 
negligence,  in  that  she  failed  to  take  any  steps  to  minimize  her 
injuries  or  damages,  and  if  she  had  done  so  she  would  have 
Buffered  no  injury  whatever. 

AUTHORITIES  CITED. 

Robinson  v.  W.  U.  Tel.  Co.,  24  Ky.  Law  Rep.,  452;  Hladley  v. 
Baxindate.  9  Exc,  341;  W.  U.  Tel.  Co.  v.  VanCleave.  21  Ky.  Law 
Rep..  53;  Taliferro  v.  W.  U.  Tel.  Co..  21  Ky.  Law  Rep.,  1290;  W. 
U.  Tel  Co.  V.  Mathews,  67  S.  W..  849. 

Opinion  by  Judge  Nunn — Reversing. 

The  appellant  instituted  this  action  against  the  ap- 
pellee for  $1,000  in  damages  for  its  negligence  in  fail- 
ing,  by  its  servants  and  agents,  to  deliver  to  her  in  a 
reasonable  time  Wo  telegrams  sent  to  her  by  her 
brother  from  Poplar  Bluff,  Mo.,  and  addressed  to  her 
at  Clinton,  Ky.  The  telegrams  are  as  follows:  ^'To 
Mollie  Thomas  in  country,  Clinton,  Ky. :  Father  is 
dead.  Send  me  what  money  you  have,  meet  me  at 
Oakton."  This  telegram  was  received  at  the  Clinton 
office  at  11 :14  a.  m.  November  3, 1903.  In  about  three 
hours  after  this,  the  following  was  received:  '*To 
Mollie  Thomas  in  country,  Clinton,  Ky. :  Under  the 
clianges  in  the  law,  we  can't  come,  so  please  answer 
whether  you  can  come."  Appellant  received  these 
telegrams  at  the  same  time — about  6  o'clock  p.  m.  on 
the  4tli — and  she  immediately  Went  to  the  telegraph 
office,  and  telegraphed  Iier  brother  to  hrld  the  corpse 
until  she  arrived.  She  took  the  first  train,  and  went 
the  quickest  route,  and  arrived  at  Poplar  Bluff  about 
9  o'clock  on  the  evening  of  the  5th.  The  corpse  had 
not  been  buried,  but  it  was  in  such  a  state  of  decom- 
position that  it  was  impossible  for  her  to  see  it,  and 
this  was  occasioned  by  reason  of  the  failure  of  appel- 
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lee  to  deliver  her  the  telegrams  with  reasonable  dili- 
gence. The  appellant  at  that  time  resided  about  two 
miles  from  the  city  of  Clinton,  and  it  appears,  without 
contradiction,  that  her  brother  so  informed  appellee  *s 
agent  at  Poplar  Bluff  of  this  fact  at  the  time  the 
telegrams  were  sent,  and  paid  him  the  messenger's 
fees,  in  addition  to  the  cost  of  the  telegrams,  to  in- 
sure their  prompt  delivery.  The  messages  them- 
selves corroborate  this,  by  being  addressed  to  her  as 
in  the  country.  It  also  appears  that  appellant  was 
well  known  in  the  town  of  Clinton  and  vicinity,  and 
also  that  the  messages  were  never  delivered  by  a 
messenger,  but  were  given  to  one  of  her  neighbors  who 
happened  to  be  in  Clinton  on  the  morning  of  the  4th. 
When  this  neighbor  took  the  telegrams,  he  informed 
the  agent  of  appellee  that  he  was  not  going  home  un- 
til night,  and  that  he  would  not  deliver  them  until 
that  time.  On  motion  of  appellee,  the  lower  court 
struck  out  of  the  pleadings  the  second  telegram  and  all 
the  allegations  with  reference  thereto,  and,  after  the 
evidence  of  appellant  was  heard,  sustained  appellee's 
motion  for  a  peremptory  instruction,  and  she  has  ap- 
pealed. 

It  appears  from  the  proof  that  it  was  the  intention 
of  her  brother  in  Poplar  Bluff  to  prepare  the  body 
and  ship  it  to  Oakton,  Ky.,  for  burial,  and  this  was  the 
reason  he  called  upon  her  for  what  money  she  had. 
But  he  soon  after  ascertained  that  under  the  laws 
of  that  State' the  body  had  to  be  embalmed  before  it 
could  be  shipped,  and  that  the  embalment  would  cost 
$60  or  $65.  After  having  waited  for  about  three 
hours,  and  not  having  heard  from  his  sister,  he 
changed  his  mind,  and  concluded  to  bury  the  body  at 
Popular  Bluff,  and  hence  sent  the  second  telegram. 
Appellant  testified  that  she  had  suflBcient  money  for 
the  purposei  aud  would  have  sent  it  if  she  had  receiv«4 
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the  first  telegram  before  receiving  the  second.  We 
are  of  the  opinion  that  the  lower  court  erred  in  strik- 
ing out  the  second  telegram  and  the  pleadings  and 
proof  with  reference  thereto,  and  also  erred  in  giving 
the  peremptory  instruction  to  find  for  appellee. 
These  two  telegrams  should  be  construed  together. 
They  were  received  by  appellee's  agent  at  Clinton 
within  a  few  hours  of  each  other.  The  first  notified 
appellant  that  her  father  was  dead,  and  the  purpose 
to  bury  him  at  Oakton,  near  her.  The  second  noti- 
fied her  of  the  abandonment  of  the  purpose  to  bury 
him  at  Oakton,  and  requested  her  to  answer  as  to 
whether  she  could  come  to  Poplar  Bluff.  These  two 
telegrams  meant:  ** Father  is  dead.  Can  you  come! 
Answer.'*  Appellee's  agent  who  received  them  must 
have  so  understood  them.  It  is  shown  that  appellant 
so  understood  them,  for  she  went  that  night  after  re- 
ceiving them  to  appellee's  office,  and  telegrajjhed  her 
brother  that  she  was  coming,  and  not  to  bury  the 
corpse. 

It  appears  that  appellant  was  delayed  26  hours  in 
getting  to  the  place  where  her  father's  corpse  lay,  by 
reason  of  the  negligence  of  appellee  in  failing  to  de- 
liver these  telegrams,  although  it  had  been  paid 
messenger's  fees  for  prompt  delivery,  and  that,  by 
reason  of  its  failure  to  deliver  them  with  diligence, 
she  was  prevented  from  seeing  him.  This  court,  in 
the  cases  of  this  appellee  v.  Fisher,  107  Ky-,  513,  54 
S.  W.,  830,  21  Ky.  Law  Rep.,  1293;  Same  v.  Mathews, 
107  Ky.,  663,  55  S.  W.,  427,  21  Ky.  Law  Rep.,  1405; 
Same  v.  Vancleave,  107  Ky.,  464,  54  S.  W.,  827,  22  Ky. 
Law  Rep.,  53,  and  Chapman  v.  this  appellee,  90  Ky., 
265,  12  Ky.  Law  Rep.,  65,  13  S.  W.,  880,  announced 
the  principle  that  a  party  could  recover  against  a 
telegraph  company  for  injured  feelings  in  failing  to 
get  to  A  relative  before  death  or  before  buriali  pro« 
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vided  such  failure  was  caused  by  the  negligent  failure 
of  the  telegraph  company  to  deliver  the  messages 
with  reasonable  diligence.  If  a  recovery  in  such 
cases  can  be  had,  we  can  see  no  reason  why  the  ap- 
pellant should  not  be  permitted  to  recovev  in  this 
case  for  injury  to  feelings  and  grief  in  not  being  per- 
mitted to  see  her  father  before  his  burial.  If  there 
is  any  difference  between  this  and  the  cases  referred 
to,  it  is  only  in  degree. 

Wherefore  the  judgment  of  the  lower  court  is  re- 
versed, and  the  cause  remanded  for  further  proceed 
ings,  consistent  herewith. 

Judges  Barker  and  Settle,  dissent.  Judge  Can- 
TRILL,  absent. 


Case  26.— ACTION  BY  CLARA  D.  BELL'S  TRUSTEE  AGAINST 
THE  CITY  OF  LEXINGTON  TO  ENJOIN  THE  COLLECTION 
OF  DELINQUENT  RETROSPECTIVE  TAX  ASSESSMENT, 
—March  22. 


Bell's  Trustee  v.  City  of  Lexingrton.  120    199 

•^  ®  124      4M 

I  lao  i9gj 
Appeal  from  Fayette  Circuit  Court.  |  lao  t^ 

Watts  Parker,  Circuit  Judge. 

From  the  judgment  plaintiflF  appeals.    Affirmed. 

Taxation — Injunction — Burden  of  Proof — ^Retrospective  Assess- 
ment— Listing  Property — EKity  of  Taxpayer — Omitted  Prop- 
erty— Notice — City   Ordinance — Validity — Rule  of  Equity. 

1.  Taxation — Injunction — Burden  of  Proof — Retrospective  Assess- 
ment— When  one  comes  into  equity  to  enjoin  the  collection 
of  a  tax  which  has  been  officially  ascertained  to  be  due  by 
the  assessor  or  by  the  retrospective  assessor,  the  burden  of 
proof  Is  upon  the  plaintiffs,  and  to  do  this  he  is  required  to 
<dlege  and  prove,  \t  controverted,  every  fact,  whether  it  be 
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negative  or  aflarmative,  necessary  to  show  the  invalidity  of  the 
tax  assailed. 

2.  Listing  Property — Duty  of  Taxpayer — Omitted  Property — It  is 

incumbent  on  the  taxpayer  in  listing  his  property  for  taxa- 
tion to  make,  under  oath,  a  full  and  fair  disclosure,  by  items, 
of  all  his  property  subject  to  taxation,  and  if  he  does  this 
and  the  assessor  places  a  valuation  on  it  that  is  too  low, 
the  city  or  State  is  bound  by  it;  but  if  he  fails  to  do  this,  and 
gives  its  valuation  in  a  lump  without  being  sworn  and  with- 
out disclosing  the  items,  to  the  extent  that  the  property  is 
thereby  underestimated,  it  is  omitted  property  in  the  meaning 
of  the  law,  and  the  negligence  of  the  officer  in  not  re- 
quiring such  disclosure  will  not  avail  the  delinquent  taxpayer. 

3.  Notice — In  an  action  to  enjoin  the  collection  of  a  tax  made  by 

an  officer  who  is  required  to  make  retrospective  assessments. 
It  is  not  incumbent  on  such  officer  to  show  that  he  has  given 
notice  to  the  taxpayer  of  the  assessment.  As  the  law  pre- 
sumes the  officer  did  his  duty,  if  such  notice  was  necessary, 
it  will  be  presumed  to  have  been  given. 

4.  Validity   of   Assessment — City    Ordinance — ^Assuming   that  the 

city  ordinance  establishing  a  back-tax  collector  is  valid,  there 
is  nothing  in  the  ordinance  which  indicates  that  he  shall  be 
more  than  an  additional  aid  to  the  regular  assessor,  whose 
duty  it  is  to  retrospectively  assess  omitted  property,  just  as 
it  is  made  the  duty  of  the  sheriff  and  auditor's  agent  to  look 
up  and  have  assessed  omitted  property  for  State  taxation. 

5.  The   Rule  of  Equity — The   rule   is  that   when  one  comes  into 

equity  asking  relief  against  taxation,  it  is  incumbent  on  him 
to  show  clearly  that  he  has  paid,  or  is  willing  to  pay,  all  that 
he  justly  owes  toward  the  public  burden;  he  must  make  a 
full,  fair  and  complete  disclosure  of  the  property  he  has,  or 
that  his  ward  has,  subject  to  taxation,  so  that  the  court  may 
judge  whether  he  is  unjustly  taxed;  he  must  come  not  only 
with  clean  but  open  hands. 

J.  D.  &  J.  R.  HUNT,  BRECKINRIDGE  &  SHELBY  and  BRONS- 
TON  &  ALLEN  for  appellant. 

SUMMARY. 

1.  An  assessment  made  without  notice,  and  without  any  oppor- 
tunity to  be  heard  is  void.  (Hagar  v.  Reclamation  District  No.  8. 
Ill  U.  S.,  709;  Spencer  v.  Merchant,  125  U.  S.,  355;  Palmer  v. 
McMahon,  133  U.  S..  GC9;  Walston  v.  Nevin,  128  U.  S.,  578;  Pitts- 
burg Railway  Co.  v.  Backus,  154  U.  S.,  426;  Winnoa  &  St.  Peter 
Land  Co.  v.  Minnesota,  159  U.  S.,  537;  McMillan  v.  Anderson,  95 
U.  S.,  37;  Davidson  v.  New  Orleans,  96  U.  S,.  97;  Lent  v.  Tillson, 
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140  U.  S.,  316;  Ck)oley  on  Taxation  [2d  Ed.],  pages  362  and  363; 
Slaughter  v.  City  of  Louisville,  89  Ky.,  123;  Bruce  v.  Vanceburg, 
18  Ky.  Law  Rep.,  35;  Turner  v.  Town  of  Pewee  Valley,  18  Ky. 
Law  Rep.,  767;  Davidson  v.  Sterrett,  13  Ky.  Law  Rep.,  176;  Adams 
V.  Tonella,  70  Miss.,  701;  s.  c,  22  L.  R.  A.,  346;  Ky.  Stats.,  3179  to 
3189.) 

2.  An  assessment  made  without  giving  any  proper  description 
of  the  omitted  property  renders  the  assessment  Invalid. 

3.  The  additional  assessments  made  are  invalid,  because  no 
proper  record  was  made  of  any  of  them. 

4.  The  record  does  not  warrant  the  conclusion  that  any  prop- 
erty subject  to  taxation  has  been  omitted  from  previous  assess- 
ments, except  the  admitted  tangible  property  for  the  year  1897. 
(Stanley  v.  Supervisors  of  Albany,  121  U.  S.,  550;  Odd  Fellows' 
Hall  Association  v.  City  of  Dayton,  25  Ky.  Law  Rep.,  665;  Ward  v. 
Beale,  91  Ky.,  65;  Muir's  Committee  v.  Commonwealth,  14  Ky. 
Law  Rep.,  478;  Henderson  Bridge  Co.  v.  Commonwealth,  17  Ky. 
Law  Rep.,  389;  Royal  Wheel  Company  v.  Taylor  County,  20  Ky. 
Law  Rep.,  905;  Cooley  on  Taxation,  p.  730;  Adams  v.  Tonella,  70 
Miss.,  701;  Coulter,  Auditor  v.  I^uisville  Bridge  Co.,  24  Ky.  Law 
Rep.,  809.) 

5.  The  exceptions  to  the  appellee's  proof  should  have  been  sui> 
tained. 

6.  The  judgments  rendered  for  taxes  for  1894,  1895,  1896,  1897 
and  1898  are  erroneous,  ana  unsupported  by  any  proof. 

7.  An  assessment  made  by  an  improper  officer  is  void.  (Bruce 
V.  Vanceburg,  18  Ky.  Law  Rep.,  35.) 

The  judgment  and  order  of  sale  are  erroneous,  because  there 
is  no  allegation  in  the  answer,  set-off  and  counterclaim  that  the 
city  of  Lexington  ever  at  any  time  made  a  levy  for  taxes  for  the 
years  sued  on,  if  so,  what  levy  was  made? 


ADDITIONAL  POINTS  AND  AUTHORITIES  BY  APPELLANTS. 

1.  The  burden  of  proof  is  upon  the  city  to  show  an  omission  of 
property.  (Commonwealth  v.  Hlggins*  Trustee,  decided  Nov.  4, 
1904,  and  not  yet  reported.) 

2.  An  assessment  without  notice  is  void.  (Town  of  Spring- 
field v.  People's  Deposit  Bank,  23  Ky.  Law  Rep.,  519;  Meyers  v. 
Shields,  County  Treasurer,  61  Fed.  Rep.,  713;  Railroad  Tax  Cases, 
13  Fed.  Rep.,  722,  750;  sec.  3188,  Ky.  Statutes.) 

3.  The  valuation  of  the  assessor  in  the  original  assessment  is 
conclusive.  (Citizens  National  Bank  v.  Commonwealth,  25  Ky. 
Law  Rep.,  2256;  City  of  Covington  v.  Shinkle,  25  Ky.  Law  Rep., 
73.) 

4.  Allegations  of  value  not  accompanied  by  an  express  promise 
to  payi  of  a  statement  of  facts  showing  an  implied  promise,  must 
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be  proved,  though  not  traversed.     (Sec.  126,  sub-sec.  4  of  the  Civil 
Code.) 

MORTON  &  DARNELL,  GEO.  A.  SHANKLIN  and  GEO.  C. 
WEBB  for  appellee. 

PROPOSITIONS  AND  AUTHORITIES  CITED. 

1.  Every  material  allegation  in  a  pleading  must  be  admitted  and 
taken  for  true  unless  specifically  controverted.  (Code  of  Practice, 
sec.  126;  Pomeroy  on  Code  Remedies,  p.  623.) 

2.  The  tax  payer  must  submit  to  the  assessor  a  true  and  com- 
plete list  of  all  property  in  Its  possession,  and  the  true  cash  value 
thereof.     (Ky.  Stats.,  sec.  3179.) 

3.  In  assessing  omitted  property  the  Commonwealth,  or  taxing 
power,  is  not  required  to  give  items  and  detailed  description  of 
the  property,  as  the  tax  payer  is.  (Commonwealth  v.  Collins,  24 
Ky.  Law  Rep.,  2044;  Reynolds  v.  Bowen,  36  N.  E.  Rep.,  756.) 

4.  The  record  of  the  settlements  made  by  the  trustee  in  the 
county  court  is  competent  evidence  an  admissions  against  the  trus- 
tee of  the  property  in  its  hands.     (Gager  v.  Prout,  48  Ohio,  111.) 

5.  The  general  council  of  cities  of  the  second  class  can  create 
no  new  oflBces  not  contemplated  by  the  charter.  (Lowry  v.  City 
of  Lexington,  113  Ky.,  763.) 

6.  Under  the  law  in  Kentucky  the  assessment  of  property  is  a 
ministerial  and  not  a  judicial  act.  (Baldwin  v.  Shine,  84  Ky., 
513;  Slaughter  v.  City  of  Louisville,  89  Ky.,  123.) 

7.  The  expression  "due  process  of  law"  is  found  in  the  (Constitu- 
tion, and  does  not  apply  to  proceedings  for  the  collection  of  taxes 
in  the  same  way  as  it  does  to  judicial  proceedings.     (Cincinnati, 

.N.  O.  &  T.  P.  R.  R.  Co.  V.  Commonwealth,  81  Ky.,  495,  513;  Same 
case,  115  U.  S.,  321.) 

8.  A  clerical  misprision  can  be  corrected  upon  motion  in  the 
lower  court,  and  will  not  be  considered  by  the  Court  of  Appeals 
until  such  motion  in  the  lower  court  has  been  made.  (Ky.  Code, 
sec.  518,  sub-sec.  3;  Oldham  v.  Brannon,  2  Met.,  304;  Dodd  v. 
Combs,  3  Met.,  29;  Clerk  v.  Finnell,  16  B.  Monroe,  .329;  Johnson 
V.  Bank,  2  Duv.,  521;  Wilson  v.  Barnes,  13  Monroe.  330.) 

9.  A  party  who  seeks  the  aid  of  equity  against  the  payment  of 
a  tax  must  come  with  clean  hands,  and  if  he  owes  any  taxes  the 
court  will  compel  the  payment  of  it.  (Clark  v.  Louisville  Water 
Company,  90  Ky.,  524;  Reynolds  v.  Bowen,  36  N.  E.  Rep.,  756.) 

10.  Statutes  and  proceedings  for  the  actual  collection  of  taxes 
are  not  to  be  construed  strictly  against  the  taxing  power.  (City 
of  Lexington  v.  Woolfolk,  25  Ky.  Law  Rep.,  1820.) 

Opinion  by  Judge  Barker — Affirming, 
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This  action  was  instituted  in  the  Fayette  Circuit 
Court  for  an  injunction  restraining  the  delinquent  tax 
collector  of  the  city  of  Lexington  from  collecting  tax 
bills  in  his  hands,  amounting  in  the  aggregate  to  $13,- 
964.96,  against  the  property  of  Clara  D.  Bell,  held  in 
trust  by  the  appellant  corporation.  The  origin  of 
this  claim  is  in  the  retrospective  assessment  by  the 
city  assessor  of  a  part  of  the  trust  property  for  the 
years  1894,  1895,  1896,  1897  and  1898.  For  these 
years  the  assessor  retrospectively  assessed  the  estate 
as  omitted  property  for  the  following  values :  For 
1894,  $217,162;  for  1895,  $211,104;  for  1896,  $226,834; 
for  1897,  $238,925,  and  for  1898,  $214,582.  By  apply- 
ing the  tax  rates  for  the  given  years  to  these  various 
values  of  omitted  property,  the  aggregate  claim  of  the 
city  for  back  taxes — ^$13,964.96 — was  reached.  Ap- 
pellant substantially  alleges  as  grounds  for  equitable 
interference  in  its  behalf:  First,  that  for  the  years 
for  which  the  ofl&cer  retrospectively  assessed  the  prop- 
erty in  question  it  had  given  in  all  of  the  estate  of  its 
cestui  que  trust,  and  the  whole  having  been  once  as- 
sessed, could  not  be  re-assessed  as  omitted  property; 
second,  that  it  was  not  given  notice  of  the  retrospective 
assessment,  and  was  thereby  deprived  of  the  oppor- 
tunity either  to  show  that  the  property  was  not  liable 
to  retrospective  assessment  at  all,  or  if  so,  the  values 
placed  upon  it  by  the  assessor  were  too  high;  third, 
that  by  ordinance  of  the  city  of  Lexington  there  had 
been  created  a  back-tax  assessor,  who  superseded,  in 
matters  of  retrospective  assessment,  the  assessor,  and 
the  latter  was  without  authority  to  make  the  assess- 
ments complained  of;  fourth,  that  under  the  statute 
regulating  the  matter  the  delinquent  tax  collector  could 
only  sell  the  tax  bills  at  public  auction,  but  not  enforce 
their  collection  by  levy  or  distraint.  The  defendants 
below,  who  are  now  appellees,  by  their  answer  placed 
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in  issue  all  of  the  material  allegations  of  the  petition, 
and  then  afl&nnatively  alleged  the  retrospective  as- 
sessments before  mentioned,  and  the  consequent  claim 
of  the  city  for  back  taxes  evidenced  by  the  tax  bills  in 
the  hands  of  the  officer,  and  prayed  for  the  dismissal  of 
the  petition,  .and  a  judgment  over  for  the  amount  of 
the  city's  claim.  A  reply  and  rejoinder  were  filed, 
and  the  issues  made  up  on  the  lines  indicated.  Upon 
final  hearing  the  court  reduced  the  amount  of  the  as- 
sessments for  each  year  as  follows :  For  the  year  1894 
he  ascertained  the  omitted  trust  property  assessable 
for  taxation  to  be  $123,799,  for  the  year  1895,  $116,-  ' 
176,  for  the  year  1896,  $136,057,  for  the  year  1897, 
$134,996,  and  for  the  year  1898,  $176,716.  At  the  tax 
rates  for  the  respective  yeai*s  there  was  found  to  be 
due  the  city  as  unpaid  taxes  the  sum  of  $8,626,  for 
which  judgment  was  entered.  This  judgment  ap- 
pellant now  seeks  to  reverse. 

The  first  (juestion  with  which  we  are  confronted  is, 
upon  whom  was  the  burden  of  proof  in  the  action? 
Appellant  urgently  insists  that  it  was  incumbent  upon 
the  city  to  allege  and  prove  every  essential  fact  neces- 
sary to  make  out  the  validity  of  its  tax  claim.  This 
position  is  untenable.  It  is  true  the  presumption  will 
be  indulged  as  an  original  proposition  that  the  regular 
assessments  for  the  years  in  question  were  valid,  and 
that  the  officers  making  them  performed  their  duty; 
but  this  presumption,  when  the  officer  under  the 
authority  of  law  and  his  oath  of  office  makes  a  retro- 
spective assessment,  will  be  overcome  and  replaced 
by  the  new  presumption  that  in  making  the  retro- 
spective assessment  he  also  diJ  his  duty.  It  was  as 
much  the  duty  of  those  having  the  matter  in  charge  to 
make  retrospective  assessment  of  omitted  property 
as  to  make  the  regular  assessment;  and  the  same  pre- 
sumption of  regularity  and  validity  will  attend  the 
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latter  official  acts  as  attended  the  first.  The  burden 
of  proof,  therefore,  when  one  comes  into  equity  to 
enjoin  the  collection  of  a  tax,  which  has  been  officially 
ascertained  to  be  due,  is  upon  the  plaintiff  to  make  out 
his  whole  case,  and  to  do  this  he  is  required  to  allege 
and  prove,  if  controverted,  every  fact,  whether  it  be 
negative  or  affirmative,  necessary  to  show  the  invalidity 
of  the  tax  assailed.  The  very  question  we  have  here 
arose  in  Board  of  Councilmen  of  Frankfort  v.  Mason 
&  Ford  Co.,  100  Ky.,  48,  18  Ky.  Law  Rep.,  543,  37  S. 
W.,  290.  Upon  the  point  in  hand  it  was  said:  **It  is 
insisted  by  counsel  for  appellee  that  in  this  proceeding 
to  enjoin  the  collection  of  tax  the  burden  is  on  the 
city  to  show  that  the  property  on  which  it  is  sought  to 
collect  tax  was  omitted  from  the  assessment.  To  sustain 
this  contention  cases  are  cited  wherein  proceedings 
had  been  instituted  to  compel  the  assessment  of  prop- 
erty omitted  in  previous  assessments,  or  when  direct 
puceedmgs  were  instituted  to  enforce  the  collection 
of  taxes.  In  a  proceeding  in  the  county  court  to  have 
property  assessed  which  it  is  claimed  was  omitted 
from  previous  assessments  by  the  authorities  whose 
duty  it  was  to  assess  it,  the  court  very  properly  held 
that  in  such  proceeding  the  burden  was  on  those  com- 
plaining to  show  that  the  taxpayer  owned  property 
subject  to  taxation  which  had  been  omitted  in  asses- 
ments.  Likewise  this  court  has  repeatedly  held  that 
in  actions  to  collect  tax  the  plaintiff  must  show  that 
the  law  authorizing  the  levy  and  assessment  has  been 
strictly  complied  with.  This  is  a  collateral  proceed- 
ing. Proper  authority  made  the  levy  and  assessment. 
That  levy  and  assessment  is  assailed.  The  presump- 
tion should  be  indulged  that  the  assessment  is  correct 
until  the  plaintiff  shows  that  it  was  improperly  made, 
or  that  it  was  not  the  owner  of  the  property,  or  that,  if 
it  was,  the  same  was  not  liable  for  the  taxes  in  ques- 
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tion.''  (Judson  on  Taxation,  sec.  550.)  The  regular 
assessments  for  the  years  involved  in  this  litigation 
were  made  by  the  appellant  giving  in  a  lump  as  the 
value  of  the  personalty  subject  to  taxation  owned  by 
the  cestui  que  trust.  These  returns,  although  upon 
the  blanks  furnished  by  the  assessor,  were  not  sworn 
to  as  by  law  required,  nor  were  the  various  items  which 
made  up  the  sum  total  given.  Appellant,  in  making 
these  annual  returns  for  assessment,  gave  in  the  follow- 
ing. For  the  year  1894:  **  Valuation  under  the  equaliza- 
tion law,  $294,000. ' '  For  the  year  1895 :  ' '  Amount  of 
bonds,  $300,000;  notes  secured  by  mortgage,  $2,700." 
For  the  year  1896:  **Aimount  of  bonds,  notes,  mort- 
gages, or  otlier  securities,  $300,000."  For  the  year 
1897:  '*  Amount  of  bonds,  notes,  mortgages  and  other 
securities,  $303,000."  For  the  year  1898:  '' Amount 
of  bonds,  notes,  mortgages  and  other  securities,  $280,- 
000."  These  figures  were  accepted  by  the  assessor 
as  correct.  It  does  not  appear  of  what  items  the  ag- 
gregate values  were  composed.  The  assessor  could 
not  have  made  any  valuation  of  them  himself,  and 
therefore,  there  was  no  assessment  of  what  was  omit- 
ted. If  rppellant  had  submitted  to  the  assessor 
the  various  bonds,  mortgages,  notes  and  other 
securities  which  go  to  make  up  the  aggregate  values 
given  in,  and  the  officer,  after  surveying  the  whole, 
had  assessed  it  for  less  than  its  real  value,  the  city 
would  have  been  bound  by  the  valuation,  and  no  re- 
assessment would  have  been  permitted  as  omitted 
property.  But  that  is  not  the  case  here.  The  officer 
simply  accepted  the  return  made  by  the  appellant 
without  knowing  what  property  went  into  the  valua- 
tion. It  was  incumbent  upon  the  appellant  to  make  a 
fair  and  full  disclosure  by  items  of  all  the  property 
subject  to  taxation  it  held  in  trust  for  Clara  D.  Bell, 
and  it  in  no  wise  discharged  its  duty  to  the  city  by  im- 
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posing  upon  the  oflScer  an  aggregate  valuation  with- 
out the  items  of  wliich  it  consisted,  and  without  being 
sworn  to  as  by  law  required.  The  officer,  too,  ne- 
glected his  duty  in  accepting  the  illegal  return ;  but  his 
laches  can  not  avail  the  appellant.   . 

The  claim  of  a  want  of  proper  notice  of  the  retro- 
spective assessment  has  already  been  largely  disposed 
of  in  what  We  said  as  to  the  burden  of  proof.  It  was 
necessary  (assuming  that  notice  was  vital)  for  ap- 
pellant to  allege,  and,  if  denied,  prove,  a  want  of 
notice  of  the  retrospective  assessments  by  the  officer. 
While  this  would  involve  the  proving  a  negative, 
which  is  contrary  to  the  general  rule,  yet  this  is  neces- 
sary in  cases  such  as  this  under  discussion.  As  the 
law  presumes  that  the  officers  having  the  matter  in 
charge  did  their  duty,  if  notice  was  necessary  it  will 
be  presumed  to  have  been  given.  (Greenleaf  on  Evi- 
dence, sec.  78;  Brandt  v.  Hyatt,  &c.,  7  Bush,  303; 
Brown  v.  Young,  2  B.  Mon.,  26.)  In  the  latter  case 
the  court  cited  the  ancient  case  of  Monk  v.  Butler,  1 
Rol.  Rep.,  83,  and  said:  '*That  was  a  suit  for  tythes, 
in  which  the  defendant  pleaded  the  plaintiff  had  not 
read  the  thirty-nine  articles,  and  it  was  held,  both  in 
the  Spiritual  Court  and  the  Court  of  King's  Bench, 
upon  a  motion  for  a  prohibition,  that  the  defendant 
was  bound  to  prove  it,  *  for  the  law  will  presume  that 
the  parson  had  read  the  articles,  for  otherwise  he 
would  lose  his  benefice;  and  when  the  law  presumes 
the  affirmative,  then  the  negative  must  be  proved.'  " 
And  also:  *^In  the  case  of  Williams  v.  The  East  Ind. 
Com.,  the  rule  was  applied  with  the  effect  of  requiring 
the  plaintiff  to  prove  that  the  defendants  had  not 
given  notice  of  the  combustible  nature  of  certain 
oil,  etc.,  which  they  had  put  on  board  the  X)laintiflf's 
ship."  While  appellant  in  this  case  did  not  show  that 
it  had  not  received  notice  of  the  re-assessment,  we 
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think  the  appellees  established  that  it  did  have  notice, 
although  it  was  not  necessary  for  them  to  have  done 
so.  This  record  shows  that  appellant  relied  upon  the 
technical  defense  that  the  regularity  of  the  assessment 
made  by  the  officer  could  not  be  inquired  into,  or  any 
property  of  its  cestui  que  trust  re-assessed,  and  had 
no  intention  whatever  of  recognizing  the. right  of  the 
assessor  to  re-assess  any  of  its  property  as  omitted. 

Assuming,  for  the  purposes  of  this  case,  that  the 
ordinance  establishing  a  back-tax  collector  is  valid, 
we  do  not  think  this  officer  displaces  the  regular  as- 
sessor, or  makes  it  less  the  duty  of  the  latter  to  retro- 
spectively assess  omitted  property.  Sec.  3179  of  the 
Ky.  Stats,  of  1903  (cities  of  the  second  class),  among 
other  things,  provides :  ^  *  Whenever  the  assessor  ascer- 
tains that  there  has,  in  any  former  year  or  years,  been 
any  property  omitted  which  should  have  been  as- 
sessed, he  shall  assess  the  same  against  the  person 
who  should  have  been  assessed  with  it,  if  living,  if  not, 
against  his  representative."  There  is  nothing  in  the 
ordinance  which  indicates  that  the  back-tax  collector 
shall  be  more  than  an  additional  aid  in  looking  up  and  | 

assessing  omitted  property,  just  as  it  is  made  the  duty  i 

of  both  the  sheriflF  and  auditor's  agent  to  look  up  and  I 

have  assessed  omitted  property  for  State  taxation.  ' 

The  claim  by  a'ppellant  that  the  city  only  had  au-  | 
thority  to  sell  the  tax  bills  involved  here  is  evidently 
based  upon  a  misreading  of  sec.  3187  of  the  Ky.  Stats, 
of  1903  (charters  of  cities  of  second  class),  which  pro- 
vides that  the  tax  bills  against  real  property  shall  be 
sold  at  public  auction,  but  the  bills  for  taxes  on  per- 
sonalty shall  be  collected  by  distraint,  etc. 

We  attach  no  importance  to  the  formal  visit  of  de- 
linquent tax  collector,  0  'Mahoney,  and  the  then  county 
attorney ,AJlen,  to  the  place  of  business  of  appellant,  or 
the  exhibition  of  the  property  of  the  trust  estate  made 
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to  them.  Whether  these  officials  were  or  were  not 
satisfied,  by  the  showing  made,  that  all  the  property 
of  the  estate  had  been  listed  at  the  regular  assessment, 
may  be  set  aside  as  immaterial.  The  real  question  is, 
was  all  of  the  property  so  listed?  If  not,  then  it 
should  have  been  and  it  was  the  duty  of  the  assessor, 
when  he  ascertained  the  omission,  to  remedy  the  error 
by  retrospective  assessment. 

The  claim  of  appellant  to  escape  a  retrospective  as- 
sessment of  the  property  of  its  cestui  que  trust  in  this 
case  is  wholly  technical.  That  it  owes  the  tax  it  seeks 
to  evade  is  made  apparent  by  an  examination  of  this 
record.  Although  it  had  in  its  hands  the  means  of 
instantly  and  most  conclusively  showing  either  that 
the  trust  estate  did  not  own  the  property  with  which 
it  was  assessed,  or  that  the  values  were  too  liigh,  it  in- 
troduced no  evidence  whatever  on  this  subject.  While 
it  was  not  incumbent  upon  the  appellees  to  introduce 
any  evidence,  being  authorized  under  the  principles 
herein  enunciated  to  await  the  evidence  of  appellant 
showing  the  invalidity  of  the  assessment  complained 
of,  yet  they  did  introduce  evidence  which  we  think 
clearly  establishes  that  appellant  justly  owes  the 
amount  of  the  tax  which  has  been  adjudged  against 
the  estate  of  its  cestui  que  trust.  Equity  does  not 
favor  mere  technical  defenses  to  the  collection  of  tax 
claims.  Taxes  are  the  very  life  blood  of  the  govern- 
ment. Th6  duty  of  paying  a  ratable  share  of  this  pub- 
lic burden  is  incumbent  on  every  property  holder. 
Whatever  just  part  of  this  common  burden  is  shirked 
by  him  whose  duty  it  is  to  bear  it,  is  necessarily  cast 
as  an  additional  burden  upon  other  shoulders;  and 
therefore,  while  at  law  one  may  sometimes  be  per- 
mitted to  interpose  mere  irregularities  as  a  defense 
to  the  imposition  of  taxes,  when  he  asks  the  aid  of  the 
vol.  120-14   ^^ 
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extraordinary  power  of  the  chancellor  he  should  show, 
as  a  condition  precedent  to  receiving  it,  that  he  has 
a  meritorious  defense  to  the  tax  claim  he  assails. 
The  Supreme  Court  of  Indiana  in  the  city  of  Delphi 
V.  Bowen,  61  Ind.,  33,  thus  states  the  rule:  ^'A  com- 
plaint to  enjoin  the  collection  of  taxes  must  show  that 
the  assessment  is  illegal  and  void.  Irregularities  in 
the  assessment,  which  do  not  render  it  illegal  and 
void,  are  not  sufficient  to  maintain  an  injunction. 
When  a  portion  of  the  taxes  assessed  is  valid,  and 
another  portion  void,  the  plaintiff  must  pay  or  tender 
the  valid  portion,  before  he  is  entitled  to  equitable 
relief.  These  principles  may  be  regarded  as  settled." 
And  in  Jones,  Auditcr  of  Benton  County  v.  Sumner, 
27  Ind.,  511,  it  was  said:  '^But  when  he  appeals  to  a 
court  of  equity,  and  invokes  its  extraordinary  writ 
of  injunction,  he  must  rely  upon  some  substantial 
ecjuity,  and  can  not  avail  himself  of  naked  irregulari- 
ties, or  the  neglect  of  mere  forms,  to  shield  himself 
from  a  liability  confessed  to  be  just.  It  would  be  diffi- 
cult to  imagine  a  case  more  utterly  barren  of  equity 
than  this,  if  this  ans^  er  be  true.  He  committed  seri- 
ous errors  in  his  lists,  which  in  conscience,  and  as  a 
good  citizen,  he  ought  voluntarily,  to  have  corrected, 
but  did  not.  They  were  corrected,  and  now  he  asks 
to  be  secured  in  an  advantage  as  the  fruit  of  Ids  own 
blunder,  merely  because  the  correction,  though  just, 
was  directed  by  the  wrong  authority,  and  without 
notice  to  him.  The  writ  of  injunction  can  not  issue  for 
such  a  purpose  without  disregarding  both  principle 
and  authority."  To  the  same  effect  is  Reynolds  v. 
Bowen  (Ind.  Sup.)  36  N.  E.,  756.  In  the  case  of  the 
City  of  Louisville  v.  Board  of  Trade,  90  Ky.,  409, 
12  Ky.  Law  Rep.,  397,  14  S.  W.,  408,  9  L.  R.  A.,  629, 
the  court,  through  Judge  Holt,  in  speaking  of  en- 
joining the  collection  of  taxes,  said:  **This  being  so, 
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it  was  the  duty  of  the  party  asking  relief  to  definitely 
point  out  the  extent  to  which  he  was  entitled  to  be  re- 
lieved. If  he  seeks  equity,  he  must  do  equity/  He 
must  show  his  willingness  to  pay  what  he  in  fact  owes, 
or  at  least  in  a  case  like  this  he  must  show  to  the  court 
how  much  he  in  fact  does  not  owe.  He  must,  inasmuch 
as  an  injunction  is  peculiarly  an  equitable  remedy, 
separate  the  just  from  the  unjust  portion  of  the  claim, 
and  ask  relief  only  as  to  the  latter.  This  the  appellee 
has  failed  to  do,  and  the  judgment  is  reversed,  with 
directions  to  dismiss  the  petition. "  The  rule,  then,  is, 
when  one  comes  into  equity  asking  for  relief  against 
taxation,  it  is  incumbent  upon  him  to  show  clearly 
that  he  has  paid  or  is  willing  to  pay  all  that  he  justly 
owes  toward  the  public  burden.  He  must  make  a  full, 
fair  and  complete  disclosure  of  the  property  he  has 
subject  to  taxation,  so  that  the  court  may  judge  as  to 
whether  or  not  he  is  unjiistly  taxed.  He  must  come, 
not  only  with  clean,  but  with  open  hands. 

Upon  the  whole  case,  we  are  of  opinion  that  no  in- 
justice has  been  done  appellant,  and  the  judgment  is 
affirmed. 

Petition  for  rehearing  by  appellant  overruled. 


case  27.— proceedings  to  probate  the  will  op  john 
Mcdonald,  to  which  job  mcdonald  and  others 

PILED  objections.— March  25. 


McDonald's  Ex'rs,  &c  v.  McDonald,  &c 

Appeal  from  Woodford  Circuit  Court, 
Jame9  £2*  CanibilLi  Circuit  Judge, 
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From  a  judgment  denying  probate  the  executors  and 
others  appeal.    Affirmed. 

Wills — Testamentary  Capacity — Aversion  to  Children. 

1.  Wills — Testamentary  Capacity — It  is  as  necessary  in  order  to 

have  testamentary  capacity  for  one  to  have  such  sensibilities 
as  will  enable  him  to  know  the  obligations  he  owes  to  the 
natural  objects  of  his  bounty,  as  it  is  for  him  to  have  the 
capacity  to  know  the  nature  and  value  of  his  estate  and  a 
fixed  purpose  to  dispose  of  it 

2,  Fixed  Purpose — Aversion  to  Children — Verdict  of  Jury — On  the 

trial  of  a  will  contest,  though  the  evidence  showed  that  the  tes- 
tator had  the  mind  to  know  his  estate  and  the  nature  and  value 
of  it,  but  had  a  fixed  purpose  to  give  his  children  as  little  inter- 
est in  it  as  possible,  and  that  his  aversion  to  his  children  was 
such  that  he  did  not  know  the  obligation  he  was  under  to  them, 
there  was  abundant  evidence  tenamg  to  show  a  lack  of  testa- 
mentary capacity  to  Justify  the  court  in  submitting  the  case  to 
the  jury,  and  a  verdict  of  the  jury  against  the  will  is  not 
flagrantly  against  the  weight  of  the  evidence. 

W.  O.  DAVIS  and  FIELD  McLBOD  for  appellants. 

HARRY  A.  SCHOBBRTH,  Gd'n  ad  litem  for  infant  appellants. 

1.  There  is  not  a  scintilla  of  evidence  tending  to  sho'wj  a  lack 
of  testamentary  capacity  in  testator,  and  a  peremptory  instruction 
should  have  been  given. 

2.  The  verdict  of  the  jury  was  flagrantly  against  the  evidence. 

3.  The  instructions  given  were  erroneous  and  misleading. 


CLASSIFICATION    AND   AUTHORITIES   BY    APPELLANT. 
'  STATEMENT. 
Moore  v.  Howe,  4  Mon.,  201. 

INSANE  AVERSION: 

(a)  Alleged   failure   to   render  children   financial   aid. 

(b)  Alleged  mistreatment  of  his  children. 

(c)  Objection  of  testator  to  marriage  of  his  children.  (Prather 
v.  McClelland,  76  Tex.,  574;  Rush  v.  McGee,  36  Ind.,  69;  Potter  v. 
McAlpin,  3  Dem.,  108;  Middledich  v.  Williams,  4  L.  R.  A.,  338; 
Appeal  of  Kimberly,  37  L.  R.  A.,  282;  Layer  v.  Layer,  22  Ky.  Law 
Rep.,  1940;  Am.  Seaman  Society  v.  Hopper,  33  N.  Y.,  624;  Guiteau's 
Case,  10  Fed.  Rep.,  161;  Phillips  v.  Chater,  1  Dem.,  533;  Stack- 
house  v.  Horton,  15  N.  J.,  Bq.,  202;  MullinB  t»  Cottrell)  41  Miss., 
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291;  Schneider  v.  Manning,  121  111.,  376;  Carter  v.  Dixon,  §9  Ga., 
82;  Frowert's  Estate,  2  W.  N.  C,  558;  Barnes  v.  Barnes,  66  Me., 
286;  Am.  &  Eng.  Enc.  Law,  vol.  25,  p.  983;  Sherley  v.  Sherley,  81 
Ky.,  240.) 

TESTAMENTARY  CAPACITY. 

Howard  v.  Coke,  7  B.  M.,  658;  Wise  v.  Foote,  81  Ky.,  15;  Geo, 
Weir's  Will,  9  Dana,  440;  Am.  &  Eng.  Enc.  Law  (1st  Ed.),  vol.  25, 
p.  970;  Redf.  on  Wills,  vol.  1,  p.  129;  Schooler  on  Wills  (2d  Ed.), 
sec.  68. 


AUTHORITIES  CITED  BY  GUARDIAN  AD  LITEM. 

Moore's  Trustees  v.  Hjowe's  Heirs,  4  Monroe,  201;  Herbert  v. 
Long,  15  Ky.  Law  Rep.,  427;  Ellis  v.  Ellis,  20  Ky.  Law  Rep.,  438; 
5  West.  Rep.,  695;  Potts  v.  Jones,  12  L.  R.  A.,  162;  Williams  v. 
Williams,  11  Ky.  Law  Rep.,  828,  90  Ky.,  28;  Hoerth  v.  Zable,  13 
Ky.  Law  Rep.,  202;  Sanders*  Ex'or  v.  Blakely,  21  Ky.  Law  Rep., 
1321,  118  111.,  199;  5  West.  Rep.,  695,  6  L.  R.  A.,  167;  Warren's 
Devisees  v.  O'Connell,  .23  Ky.  Law.  Rep.,  262,  Kerr  v.  Lunsford,  2 
L.  R.  A.,  677,  note  5;  Kerr  v.  Lunsford,  2  L.  R.  A.,  670. 

T.  L.  EDELEN  for  appellees. 

D.  T.  EDMONDS,  of  counsel. 

POINTS  AND  CITATIONS. 

1.  There  is  abundant  evidence  in  the  record  of  the  morbid 
antipathy  of  the  testator  towards  his  children  which  demonstrates 
his  utter  lack  of  appreciation  of  his  moral  obligation  to  them  as 
the  natural  objects  of  his  bounty. 

2.  The  will  creates  a  gross  inequality  among  the  testator's  chil- 
dren in  favor  of  the  child-bearing  as  against  the  childless.  This 
gross  inequality  is  evidence  of  testamentary  incapacity.  (Smith, 
&c.  V.  Kelly,  &c.,  2  Bush,  657;  Kevil  v.  Kevil,  2  Bush,  014;  Broad- 
dus  V.  Broaddus,  10  Bush,  299.) 

3.  In  order  to  constitute  testamentary  capacity,  there  must  be, 
first,  intellectual  soundness;  second,  such  a  measure  of  sensibility 
as  recognizes  the  testator's  moral  obligations  to  the  natural  ob- 
jects of  his  bounty,  and  third,  sufficient  will  power  to  track  the 
testator's  purpose  in  the  redemption  of  these  moral  obligations. 
(Tudor  V.  Tudor,  17  B.  Mon.,  383;  Phillips'  Ex'r  v.  Phillips'  Adm'r, 
81  Ky., ;  Wise,  &c.  v.  Foote,  &c.,  81  Ky.,  10.) 

4.  It  is  well  settled  that  opinions  of  non-expert  witnesses  is 
competent  evidence  where  the  facts  upon  which  the  opinions  are 
based  are  also  given.     (Newcomb  will  case,  96  Ky., .) 

6«  The  instructiou  upon  the  subject  of  testamentary  capacity 
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tracked  in  totidem  verbis  the  instruction  approved  by  this  court 
in  the  maturely  considered  Woodford  will  case.  (Woodford  v. 
Buckner,  23  Ky.  Law  Rep.,  627.) 

6.  The  verdict  of  a  will  case  is  like  the  verdict  in  any  other 
case,  and  this  court  will  not  direct  the  verdict.  (Wall  v.  Dimmltt, 
24  Ky.  Law  Rep.,  1749.) 


AUTHORITIES  CITED  BY  D.  T.  BDWABDS. 

Layer  v.  Layer,  22  Ky.  Law  Rep.,  1938;  Bramel  v.  Bramel,  18  Ky. 
Law  Rep.,  1074;  Johnson  v.  Stivers,  95  Ky.,  128;  Ky.  Stats.,  sec 
4850;  Tudor  v.  Tudor,  17  B.  Monroe,  395;  Thompson  v.  Thompson, 
17  B.  M.,  29;  Dallam  v.  Handley,  2  Mar.,  424;  United  Society  of 
Shakers  v.  Underwood,  11  Bush,  276;  Stephens  v.  Brooks,  2  Bush, 
137;  Shay  v,  ^Turnpike  Co.,  1  Bush,  109;  Frye  v.  Jones,  95  Ky;, 
150;  Hudson  v.  Adams,  20  Ky.  Law  Rep.,  1268;  Aetna  life  Ins. 
Co.  v^  Kaiser,  24  Ky.  Law  Rep.,  2454;  Griel  v.  Marks,  51  Ala.,  566; 
State  V.  Gibbons,  10  la.,  117;  Kandall  v.  Brown,  74  111.,  232;  Jones 
V.  C.  &  N.  W.  R.  Co.,  49  Wis.,  352;  Peona  Ins.  Co.  v.  Arrapow,  45 
111.,  87;  Floumoy  v.  Andrews,  5  Mo.,  513;  Camp  v.  Phillips,  42  Ga., 
289;  C.  &  W.  I.  R.  R.  Co.  v.  Bingenheimer,  116  111.,  226;  Civil  Code, 
sec.  340,  sub-sec.  8;  Redfield  on  Wills,  546;  13  Bush,  168  and  652; 
14  B.  Monroe,  386;  May  v.  Bradley,  127  Mass.,  414;  Canada's  App., 
47  Conn.,  450;  Griflaths  v.  Diffendeorfer,  50  Md.,  466;  Dennis  v. 
Weeks,  51  Ga.,  24;  Rendalls  v.  Adams,  90  111.,  134;  Todd  v.  Fenton, 
66  Ind.,  25;  Convey's  Will,  52  Iowa,  197;  Mueller  v.  The  Associa- 
tion, 5  Mo.  App.,  390;  Mooney  v.  Olson,  22  Kan.,  69;  Haynes  v. 
Hayden,  35  Am.  St.  Rep.,  566;  Terry  v.  Buffln,  11  Ga.,  337;  52  Am. 
Dec,  168;  56  Am.  Dec,  423;  Irish  v.  Smith,  11  Am.  Dec,  648; 
Davis  V.  Calvert,  25  Am.  Dec,  282;  2  Wharton  on  EJv.,  sees.  1010, 
1011;  Jones  on  Ev.  Sees.  492-3;  Hess'  Will,  31  Am.  St.  Rep.,  690; 
Bigelow's  Notes  to  Jarman  on  Wills,  71;  Underbill  on  Wills,  sec 
161;  Williams  on  Ex'rs,  1st  Ed.,  33  and  64;  Goodbar  v.  Lidky,  42 
Am.  St.  Rep.,  301;  Milton  v.  Hunter,  76  Ky.,  168;  Wall  v.  Dimmltt, 
24  Rep.,  1751;  Williams'  Ex'r  v.  Williams,  90  Ky.,  33;  Kimberley's 
Appeal,  37  L.  R.  A.,  261;  Greenwood  v.  Greenwood,  3  Curt;  Eccl. 
Rep.,  337;  Brenton's  Estate,  13  Phila.,  234;  Am.  Bible  Soc  v.  Price, 
115  111.,  623;  Smee  v.  Smee,  L.  R.,  5  Prob.  Div.,  84;  49  L.  J.  Prob. 
N.  S-,  8;  28  Week  Rep.,  703;  44  P.  J.  220;  Nichols  v.  Binns,  1  Snob 
&  T.  239;  Morse  v.  Scott,  4  Demm,,  507;  In  re  Shaw,  2  Redf.,  107; 
Thomas  v.  Carter,  170  Pa.,  272;  Jencher  v.  SmithflU,  Court  of  Pro- 
bate, 2  R.  I.,  255;  Brown  v.  Ward,  53  Md.,  376;  36  Am.  Rep.,  422; 
Fray  v.  Gusha,  59  Vt.,  257;  Matter  of  Dorman,  5  Dem.  (N.  Y.),  112; 
1  Jarmen  on  Wills,  pp.  100,  113 ;  Insanity  in  its  Ledico  Legal  Rela- 
tions, 10;  Waring  v.  Waring,  6  Thornton's  Note,  388;  McTagger  v. 
Thompson,  14  Pa,  St.,  149;  Rambler  v.  Tryon,  7  Serg.  &  R.,  90; 
CQ&verse  y.  Converse,  21  Vt,  168;  Flood  on  WlllSi  888;  Trumbull 
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V-  Gibbons,  2  Zab.,  117;  Townsend  v.  Townaend,  7  Gill,  10;  Sea- 
men's Friend  Soc.  v.  Hopper,  33  N.  Y.,  619;  Potts  v.  House,  6  G«., 
324;  50  Am.  Dec.,  353;  Lucas  y.  Parsons,  27  Ga.,  593;  Denson  y. 
Beazley,  34  Tex.,  191;  Banks  v.  Goodfellow,  L.  R.  S.  Q.  B.,  549, 
660;  Boyd  y.  Eby,  8  "W^tts,  66,  70,  71,  72;  Stevens  v.  Vancleve,  4 
Wash  C.  C,  262,  267;  Harrison  v.  Rowan,  3  Wash.  C.  C,  680,  585; 
Den  v.  Vancleve,  2  South,'  589,  660;  Kachline  v.  Clark,  4  Whart, 
316;  tawney  v.  Long,  76  Pa.  St,  106;  CJordrey  y.  Cordrey,  1  Houst.» 
269;  Home  v.  Home,  9  Ired,  99;  Stancell  v.  Kenan,  33  Ga.,  66; 
Hathom  v.  King,  8  Mass.,  371;  Sloan  v.  Maxwell,  2  Gr.  Ch.  (N.  J.), 
663;  Jamison  v.  Jamison,  8  Houst.,  108;  Benoist  v.  Murrin,  58 
Mo.,  307;  Spoonemore  v.  Cables,  66  Id.,  579;  Taylor  y.  Trlch,  165 
Pa.  St.,  586;  44  Am.  St.  Rep.,  679;  Cassidy  on  Wills,  467;  Dew  y. 
Clark,  3  Adams,  97;  1  Hag.  Ec.,  811;  1  Wharton  &  Stiller  Med. 
Jurisp.,  sees.  43,  45,  48,  60;  1  Redfleld  on  Wills,  70;  Florey's  Ex'r 
v.  Florey,  24  Ala.,  241;  Ballantine  v.  Proudfoot,  62  Wis.,  216; 
Johnson  v.  Moore's  Heirs,  1  Lit,  372;  Singleton's  Will,  8  Dana, 
315;  Broadus'  Devisees  v.  Broadus'  Heirs,  10  Bush,  301;  Bush  v. 
Lisle,  89  Ky.,  395;  Sanders'  Ex'r  v.  Blakely,  &c.,  21  Ky.  Law  Rep., 
1321;  Rigg  V.  Wilton,  13  111.,  15;  Minard  v.  Minard,  Prayt.,  231; 
White  V.  Helmes,  1  McCord,  430;  Wise  v.  Foots,  81  Ky.,  la;  Grant 
V.  Thompson,  4  Conn.,  203;  Roberts  v.  Trawick,  52  Am.  Dec.,  168; 
Note;  3  Bibb,  313;  3  Marsh.,  397;  1  J.  J.  Marsh.,  6;  2  J.  J.  Marsh., 
310;  8  Dana,  320;  White  v.  Cole,  20  Ky.  Law  Rep.,  859;  Robertson 
y.  Carrico,  11  Ky.  Law  Rep.,  441;  Newcomb  v.  Newcomb,  16  Ky. 
Law  Rep.,  379;  Lischy  v.  Schrader,  20  Ky.  Law  Rep.,  847;  Porter 
y.  Langhom,  2  Bibb,  64;  Mtawell  v.  Mcllvay,  2  Bibb,  211;  McKln- 
ney  v.  McConnell,  1  Bibb,  241;  3  Litt,  14  and  169  and  189;  1  Mon^ 
262;  1  Bibb,  303;  Carlin  v.  Baird,  11  Ky.  Law  Rep.,  933. 

Opinion  by  Judge  Paynter — ^Affirming. 

This  appeal  results  from  a  contest  over  the  will  of 
John  McDonald.  He  left  six  children — three  sons  and 
three  daughters — and  the  children  of  Mrs.  Davis,  a 
deceased  daughter.  His  will  pro^ades  for  the  distri- 
bution of  his  estate  into  seven  parts.  Each  of  his  chil- 
dren takes  one  part,  and  the  children  of  the  deceased 
daughter  one  part.  The  children  were  not  given  fee- 
simple  titles  to  the  interest  devised  to  them,  but  only  a 
life  estate.  They  were  given  no  more  freedom  in  the  use 
of  the  life  estates  than  that  afforded  by  law.  Some  of 
thosQ  taking  life  estates  had  children^  and  some  di4 
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not  have ;  and,  if  any  died  without  children,  the  parts 
devised  went  back  to  the  estate,  A  trial  resulted  in 
a  verdict  for  the  contestants.  A  reversal  is  asked 
upon  the  following  grounds:  (1)  That  there  was  no 
evidence  tending  to  show  a  want  of  testamentary 
capacity;  (2)  that  the  verdict  of  the  jury  was  flag- 
rantly against  the  weight  of  the  evidence;  (3)  that 
the  instruction  given  was  erroneous  and  misleading. 
The  testimony  is  volumious,  and  we  will  therefore 
only  state  in  brief  some  of  the  evidence  introduced 
by  the  contestants  which  tended  to  show  a  lack  of 
testamentary  capacity:  The  testator  accumulated  a 
large  estate.  Early  in  life  he  developed  a  great  de- 
sire to  make  and  save  money.  He  was  grasping  and 
miserly,  and  evidently  cared  more  for  money  than  he 
did  for  his  family.  If  the  testimony  of  the  contestants 
is  to  be  believed,  he  had  no  genuine  affection  for  his 
family,  and  not  the  proper  conception  of  his  duty  to 
them.  There  is  evidence  tending  to  show  that  he  did 
not  want  his  wife  and  children  to  have  any  of  his  estate 
— as  he  expressed  it,  he  did  not  want  them  to  have 
a '  *  damn  dollar ; ' '  that  he  would  like  to  leave  it  in  debt, 
so  that  it  would  take  the  rents  of  the  land  30  or  40 
years  to  pay  it;  that,  if  he  knew  the  day  he  was  going 
to  die,  he  would  buy  land  so  it  would  take  that  period 
of  time  for  the  rents  to  pay  for  it ;  that  he  wanted  to  ' 
leave  it  in  such  a  way  that  the  children  would  have  to 
work  like  dogs  to  get  a  living  out  of  it.  While  he 
seemed  to  express  a  pride  in  the  good  looks  of  one  of 
his  daughters,  yet  he  only  allowed  her  $70  to  clothe 
her  and  to  pay  the  other  expenses  incident  to  her  social 
position.  His  daughter,  Mrs.  Davis,  married  contrary 
to  his  wishes.  She  lived  away  from  home.  Some- 
times she  would  return  home  with  her  children,  and 
he  would  tell  her  to  take  her  children  out  of  his  sight 
fuicl  return  home  with,  them,    He  lived  in  a  com- 
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fortable  house,  and  on  one  occasion  when  one  of  his 
sons  returned  home,  sick,  he  put  him  in  a  cabin  on  his 
place,  which  had  been  occupied  as  a  residence  by 
negroes.  When  one  of  his  married  daughters  visited 
his  house  upon  one  occasion,  her  mother  had  to  slip 
coal  to  the  daughter's  room  to  make  it  comfortable. 
When  his  daughter,  Mrs.  Davis,  died  in  Lexington,  he 
refused  to  go  where  her  body  was,  though  he  went  to 
the  funeral  and  sat  in  the  back  part  of  the  church. 
One  witness  testified  that  he  said  concerning  his  de- 
ceased daughter,  Mrs.  Davis,  '*She  is  dead  now,  and, 
I  hope,  in  hell."  One  of  Mrs.  Davis'  sons  was  ill,  and 
an  operation  was  necessary  to  save  his  life.  A  doctor 
offered  to  perform  the  operation  free,  if  the  testator 
would  pay  the  hospital  fee.  He  said  he  had  nothing 
to  do  with  it;  **Damn  him!  let  him  die."  He  said 
on  one  occasion  that,  if  he  could  take  his  property  with 
him,  he  could  die  happy.  In  speaking  of  one  of  his  sons, 
he  said  that  he  was  * '  a  thieving  son  of  a  b — , ' '  and  was 
robbing  him  of  his  wheat.  There  was  much  testimony 
offered  by  the  contestants  tending  to  show  that  the 
testator  did  not  know  the  obligations  he  owed  to  his 
children.  He  unquesionably  had  the  mind  to  know 
his  estate,  and  the  nature  and  value  of  it.  He  seems  to 
have  had  a  fixed  purpose  as  to  the  disposition  of  his  es- 
tate, and  that  purpose  was  to  give  his  children  as  little 
interest  in  it  as  possible.  The  contest  was  waged 
upon  the  ground  that  his  aversion  to  his  children  was 
such  that  he  did  not  know  the  obligations  he  was  under 
to  them.  It  is  as  necessary,  in  order  to  have  testa- 
mentary capacity,  for  one  to  have  such  sensibilities  as 
will  enable  him  to  know  the  obligations  he  owes  to 
the  natural  objects  of  his  bounty,  as  it  is  for  him  to 
have  the  capacity  to  know  the  nature  and  value  of  his 
estate,  and  a  fixed  purpose  to  dispose  of  it.  (Mur- 
phy ^8  Ex'r  V.  Murphy,  65  S.  W.,  165, 23  Ky.  Law  Eep., 


Digitized  by 


Google 


218  :^i^TtJCkt  fe]^POfeT)S.     (fou  1^6. 

Travelers  Ins.  Co.  v.  Henderson  Cotton  Mills. 

1460;  Wise,  &c.  v.  Foote,  &c.,  81  Ky.,  10,  4  Ky.  Law 
Sep.,  643;  Woodford  v.  Buckner,  &c.,  Ill  Ky.,  241,  63 
S.  W.,  617,  23  Ky.  Law  Eep.,  627.)  We  are  of  the 
opinion  that  there  was  abundant  evidence  tending  to 
show  a  lack  of  testamentary  capacity  to  justify  the 
court  in  submitting  the  case  to  the  jury.  We  do  not 
think  the  verdict  of  the  jury  is  flagrantly  against  the 
weight  of  the  evidence. 

The  instruction  defining  *  testamentary  capacity'* 
is  substantially  the  same  as  was  given  in  the  case  of 
Woodford  v.  Buckner,  etc.,  and,  in  our  opinion,  was  a 
proper  definition  of  ^testamentary  capacity.'' 

The  judgment  is  affirmed. 


Case  28.— ACTION  BY  THE  HENDERSON  COTTON  MILLS 
AGAINST  THE  TRAVELERS  INS.  CO.,  ON  AN  EMPLOYER'S 
INDEMNITY  POLICY  OF  INSURANCE.— March  25. 


Travelers  Ins.  Co.  v.  Henderson  Cotton  Mills. 

Appeal  from  Henderson  Circuit  Court. 

J.  W.  Henson,  Circuit  Judge. 

Judgment  for  plaintiff.    Defendant  appeals.    Af- 
firmed. 

Indemnity  Insurance — Pleading — Age  of  Insured — Evidence — Con- 
ditions in  Policy— Interest— Prayer  for  Relief— Costs — Liability 
for  as  Damages. 

1.  Indemnity  Insurance— Pleading— Age  of  Insured — In  an  action 
on  a  policy  of  employes'  indemnity  insurance,  which  provides 
that  the  employe  should  be  over  twelve  years  of  age  it  is  not 
necessary  that  the  petition  should  allege  that  the  person  in- 
jured was  over  twelve  years  of  age. 

in  Conditions  In  Policy— Against  Public  Policy-- Vold^A  conditiou 
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J  in  a  policy  of  employes'  indemnity  insurance  that  no  action 

shall  be  maintained  thereon  unless  i^  is  brougLt  within  thirty 
days  after  payment  of  loss  by  the  insured,  is  contrary  to  pub- 
lic policy  and  is  void. 

^'.  3.  Age  of  Insured — ^EMdence — The  age  of  a  member  of  a  family 

may  be  proven  by  proof  of  declarations  of  other  members  since 
deceased. 

4.  Interest — ^Prayer  for  Relief— Under  a  prayer  for  general  relief 

interest  may  be  allowed  on  a  claim  from  the  filing  of  the  suit, 
although  not  specially  prayed  for  in  the  petition. 

5.  Costs — ^Liability  for — ^Where  the  idemnlty  insurance  company  did 

not  defend  the  suit  of  the  insured  against  the  appellee  and  ap- 
pellee had  to  defend  it,  the  court  properly  held  the  insurance 
company  liable  for  the  costs  of.  the  action  upon  its  policy  of 
indemnity. 

J.  A.  DEAN  for  appellant. 

JOHN  F.  LOCKETT,  of  counsel. 

The  age  of  John  Warren  was  a  vital  and  material  issue  in  the 
case.  The  defendant,  having  been  forced  by  the  court  to  take  the 
burden  of  proof  in  framing  the  issue,  established  in  the  clearest 
and  most  convincing  way  that  John  Warren  was  under  the  age  of 
twelve  years  at  the  time  of  his  injury  and  death.  To  meet  this 
evidence  the  plaintiff  was  permitted,  over  the  objections  and  ex- 
ceptions of  the  defendant,  to  prove  various  isolated  and  discon- 
nected statements  claimed  to  have  been  made  by  the  father  and 
John  Warren  himself  to  third  parties  and  not  in  the  presence  of 
any  representative  of  the  insurer  tending  to  show  that  the  said 
John  Warren  was  over  twelve  years  of  age  at  the  time  of  his  Injury 
and  death.  The  record  discloses  that  many  if  not  all  of  these  sup- 
posed statements  were  made  under  circumstances  showing  that 
the  said  father  and  son  had,  at  the  time,  a  direct  interest  in  mis- 
representing and  magnifying  that  age,  the  motive  being  to  secure 
emplosonent  for  the  son.  / 

The  evidence  of  declarations  of  the  deceased  father  of  John  P. 
Warren,  or  of  John  Warren  himself,  as  to  his  age  are  not  ad- 
missable,  for  several  reasons: 

1.  They  are  not  the  best  evidence  reasonably  obtainable  of  said 
fact 

2.  The  pedigree  of  John  P.  Warren  is  not  the  question  in  issue 
in  this  action. 

3.  The  declarations  were  made  obviously  in  the  declarant's  own 
interest. 

The  last  three  grounds  for  new  trial  are  as  follows:  The  verdict 
is  not  sustained  by  sufficient  eyldence.    The  verdict  is  contrary 
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to  law.    The  verdict  was  given  under  the  influence  of  prejudice 
and  passion. 

THE  VERDICT  NOT  SUSTAINED  BY  THE  EVIDENCE. 

Granting,  for  the  sake  of  the  argument,  that  the  hearsay  evi- 
dence in  regard  to  the  age  of  the  injured  employe,  John  Warren, 
was  competent,  it  was  of  such  a  weak,  unreliable  and  unsubstantial 
character,  when  opposed  to  the  convincing  and  conclusive  evidence 
adduced  by  the  defendant  on  the  same  subject,  as  not  to  sustain 
the  verdict,  in  the  meaning  of  the  law,  and  shows  that  the  verdict 
^'as  not  the  result  of  a  dispassionate  weighing  of  the  evidence, 
but  that  it  was  the  result  of  prejudice  and  passion.  It  must  shock 
the  mind  of  the  court,  as  it  shocked  the  minds  of  all  who  heard 
the  trial.  If  the  courts  are  not  to  exercise  a  decent  control  over 
the  verdicts  of  the  jury,  the  administration  of  justice  becomes  a 
mockery  and  the  jury  becomes  a  mob.  The  perpetuation  of  the 
jury  system  depends  upon  the  fearless  intervention  of  the  court 
when  the  province  of  the  Jury  has  been  abused. 

AUTHORITIES   CITED  BY   APPELLANT. 

Greenleaf  on  Evidence,  sees.-  103  and  104;  18  Am.  &  Eng.  Ency. 
Law  (1st  ed.),  257,  264,  265,  150,  158,  159,  174  and  258;  Birney  v. 
Jiann,  3  A.  K.  Mar.,  326;  Speed  v.  Brooks,  7  J.  J.  Mar..  119;  N. 
K.  &  M.  V.  R.  R.  Co.  V.  Simcoe.  14  Ky.  Law  Rep..  526;  Owens  v. 
Merideth.  filed  January  21st,  1904;  Chiles  v.  Smith's  Heirs,  13  B. 
Mon.,  461;  Batman  v.  Mbrgan,  1  Met,  548;  Long  v.  Hughes.  1 
Duv..  387;  White  v.  Crutcher.  1  Bush,  472;  Humphreys  v.  Walton. 
2  Bush.  580;  Harlan  v.  Braxdale.  18  Ky.  Law  Rep.,  171;  Board  of 
Council  V.  Farmers  Bank,  20  Ky.  Law  Rep..  889;  Board  of  Council 
V.  Farmers  Bank,  20  Ky.  Law  Rep.,  1635;  Board  of  Council  v. 
Farmers  Bank,  105  Ky.,  811;  Kentucky  Mutual  Security  Fund  Go. 
V.  Turner,  89  Ky.,  672;  Dixon  v.  German  Insurance  Co.,  11  Ky.  Law 
Rep.,  1001;  Owen  v.  Howard  Insurance  Co.,  9  Ky.  Law  Rep.,  147; 
Owen  V.  Howard  Insurance  Co.,  87  Ky.,  571 ;  Watson  v,  Cresap,  1  B. 
Mon.,  195;  Railey  v.  Jones,  7  J.  J.  Mar.,  303;  Nelson  v.  Cartmel,  6 
Dana,  7;  Anderson  v.  Mason,  6  Dana,  217;  Harbson  &  Gathright  v. 
Frazier,  23  Ky.  Law  Rep.,  1115;  May  on  Insurance,  sees.  183,  note 
3,  and  589.  note  6;  Stanton  v.  Browne,  6  Dana,  248;  Egbert  v. 
McMlchael.  9  B.  Mon.,  44;  Eckler  v.  Galbraith  &  Lail,  12  Bush,  71: 
L.  M.  Insurance  Co.  v.  Bland,  9  Dana,  145;  Royal  Insurance  Co.  v. 
Smith,  8  Ky.  Law  Rep..  521;  Groves  v.  Waller.  4  Ky.  Law  Rep., 
4o2;  Hickman  v.  Bradford.  6  Ky.  Law  Rep..  522;  Ormsby  v.  Louis- 
ville, 79  Ky.,  197;  Averback  v.  Hall,  14  Bush,  505;  Newman's 
Pleading  and  Practicei  333. 
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MONTGOMERY  MBRRITT  for  appellee. 

The  questions  involved  in  this  case  are: 

1.  Is  the  provision  in  the  policy  sued  on,  limiting  the  cause  of 
action  to  30  days  for  suit  after  payment  of  judgment  legal?  We 
say  it  is  not.     (60  S.  W.  R.,  1121;  Wood  on  Limitations,  sec.  42.) 

2.  Had  the  30  days  expired  when  the  suit  was  filed?  Does  limita- 
tion run  from  delivery  of  check,  or  from  date  of  its  payment? 
(Beach  on  Contracts,  vol.  1  sec.  371;  Teidman  on  Commercial 
Paper,  456;  Morse  on  Banking,  2?5,  280-1;  60  S.  W,  R.,  400.) 

3.  Was  the  evidence  of  Mrs.  Skaggs  and  others  as  to  state- 
ments of  Louis  Warren,  father  of  John  Warren,  as  to  his  age, 
competent  evidence?  (Mutual  Life  Ins.  Co.  v.  Blodget,  27  S.  W., 
286;  Swink  v.  French,  47  A.  R.,  278;  Kelly  v.  McGuire,  15  Ark.,  605; 
Wilson  V.  Brownlee,  91  A.  D.,  524.) 

4.  Interest  was  not  specifically  prayed  for,  but  could  be  allowed 
under  the  general  prayer  for  relief.  (Civil  Code,  sec.  90;  Adams 
Ex.  Co.  V.  Milton,  11  Bush,  49.) 

5.  It  was  not  a  condition  precedent,  and  incumbent  on  the  plain- 
tiff to  allege  that  John  Warren  was  over  12  years  of  age.  That  was 
a  matter  of  defense. 

6.  Where  exceptions  to  the  general  provisions  of  a  statute  are  in 
a  distinct  clause,  plaintiff  need  not  allege  that  he  is  within  them. . 
(Nichols  V.  Sinnitt,  78  Ky.,  630;  Miller  v.  Jones,  5  Ky.  Law  Rep., 
327.) 

7.  The  issue  as  to  age  was  determined  by  the  verdict  of  the 
jury.     (Pehler  v.  Gosnell,  99  Ky.,  ^80.) 

Opinion  by  Chief  Justice  HoBSON-7-Affirmmg. 

Oil  February  22, 1901,  John  Warren,  an  employe  of 
the  Henderson  Cotton  Mills,  was  killed;  suit  was 
brought  by  his  administrator  against  it,  and  a  judg- 
ment was  recovered  for  $2,944.40  and  costs,  which  was 
affirmed  by  this  court.  (Henderson  Cotton  Mills  v. 
Warren's  Administrator,  70  S.  AV.,  658,  24  Ky.  Law 
Rep.,  1030.)  The  Henderson  Cotton  Mills  paid  the 
judgment,  and  then  instituted  this  suit  against  the 
Travelers  Insurance  Company  on  a  policy  issued  to  it 
on  the  4th  of  April,  1900,  indemnifying  it  for  the 
period  of  one  year  against  such  losses.  The  policy 
reads  as  follows :  \ 

*-'  .^^Ih  consideration -of  the- warranties  in  the  applica- 
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tion  for  this  policy,  a  copy  of  which  is  hereto. attached 
and  which  is  made  a  part  of  this  contract,  and  of  two 
hundred  and  ten  dollars  ($210.00)  premium,  the 
Travelers'  Insurance  Company,  of  Hartford,  Con- 
necticut (hereinafter  called  *The  Company'),  does 
hereby  agree  to  indemnify  Henderson  Cotton  Mills  of 
Henderson,  county  of  Henderson,  state  of  Kentucky 
(hereinafter  called  'The  Assured'),  for  the  period  of 
twelve  months  beginning  on  the  fourth  day  of  April, 

1900,  at  noon,  and  ending  on  the  fourth  day  of  April, 

1901,  at  noon,  standard  time,  at  the  place  where  this 
policy  has  been  countersigned,  against  loss  from  com- 
mon law  or  statutory  liability  for  damages  on  account 
of  bodily  injuries,  fatal  or  non-fatal,  accidentally  suf- 
fered within  the  period  of  this  policy,  by  any  employe 
or  employes  of  the  assured  while  on  duty  within  the 
factory,  shop  or  yards  mentioned  in  said  application, 
or  upon  the  ways  immediately  adjacent  thereto  pro- 
vided for  the  use  of  such  employes  or  the  public,  in  and 
during  the  operation  of  the  trade  or  business  described 
in  the  said  application ;  subject  to  the  f oUownig  agree- 
ments, which  are  to  be  construed  as  conditions." 

Here  follow  .16  conditions,  the  1st,  9th,  10th,  11th 
and  14th  of  which  are  as  follows  : 

*n.  The  company's  liability  for  an  accident  result- 
ing in  injuries  to,  or  in  the  death  of,  one  person  is 
limited  to  fifteen  hundred  dollars  ($1,500),  and  sub- 
ject to  the  same  limit  for  each  person,  the  total  liability 
for  any  one  accident  resulting  in  injuries  to,  or  in  the 
death  of,  several  persons  is  limited  to  ten  thousand 
dollars  ($10,000.00.) 

''9.  If  thereafter  any  suit  is  brought  against  the  as- 
sured to  enforce  a  claim  for  damages  on  account  of  an 
accident  covered  by  this  policy,  the  assured  shall  im- 
mediately forward  to  the  home  office  of  the  company 
every  summons  or  other  process  as  soon  as  the  same 
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shall  have  been  served  on  him,  and  the  company  will 
at  its  own  cost  defend  against  such  proceeding,  in  the 
name  and  on  behalf  of  the  assured,  or  settle  the  same 
unless  it  shall  elect  to  pay  to  the  assured  the  indemnity 
provided  for  in  clause  '1'  of  the  foregoing  provisions, 
as  limited  therein. 

*'10.  The  assured  shall  not  settle  any  claim,  except 
at  his  own  cost,  nor  incur  any  expense,  nor  interfere 
in  any  negotiation  for  settlement  or  in  any  legal  pro- 
ceeding wittiout  the  consent  of  the  company  previously 
given  in  writing,  but  he  may  provide  at  the  time  of  the 
accident  such  immediate  surgical  relief  as  is  impera- 
tive. The  assured  when  requested  by  the  company 
shall  aid  in  securing  information,  evidence,  and  the 
attendance  of  witnesses,  and  in  effecting  settlements, 
and  in  prosecuting  appeals. 

**11.  This  policy  does  not  cover  loss  from  liability 
for  injuries  to,  or  caused  wholly  or  in  part  by,  any 
child  employed  by  the  assured  contrary  to  law,  nor  to, 
or  caused  wholly  or  in  part  by,  any  child  employed 
under  twelve  years  of  age  where  no  statute  restricts 
the  age  of  employment. 

**14,  No  action  shall  lie  against  the  company  as  re- 
spects any  loss  under  this  policy  unless  it  shall  be 
brought  by  the  assured  himself  to  re-imburse  him  for 
loss  actually  sustained  and  paid  by  him  in  satisfaction 
of  a  judgment  after  trial  of  the  issue.  No  such  action 
shall  lie  unless  brought  within  the  period  within  which 
a  claimant  might  sue  the  assured  for  damages  unless 
at  the  expiry  of  such  period  there  is  an  action  pending 
against  the  assured,  in  which  case  an  action  may  be 
brought  against  the  company  by  the  assured  within 
thirty  days  after  final  judgment  has  been  rendered 
and  satisfied  as  above.  The  company  does  not  pre- 
judice by  this  clause  any  defenses  to  such  action  which 
it  may  be  entitled  to  make  under  this  policy." 
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The  plaintiff  did  not  allege  in  its  petition  that  John 
Warren,  the  person  injured,  was  over  12  years  of  age, 
and  the  defendant  demurred  to  the  petition  on  this 
ground.  The  court  overruled  the  demurrer,  holding 
this  matter  of  defense  to  be  pleaded  by  the  defendant. 
In  this  ruling  we  concur.  To  require  the  plaintiff  to 
set  out  all  16  conditions  of  the  policy,  and  to  negative 
the  existence  of  all  the  exceptions  therein  contained, 
would  be  to  require  too  great  prolixity  of  pleading, 
and  would  be  in  conflict  with  the  rule  th^t  where  ex- 
ceptions are  stated  in  separate  clauses  of  an  instru- 
ment, and  not  in  the  promising  or  contracting  clause, 
the  plaintiff  may  in  his  petition  set  up  only  so  much 
of  the  contract  as  he  relies  on.  (Aetna  Life  Insurance 
Company  v.  Glasgow  Power  Company,  52  S.  W.,  975, 
21  Ky.  Law  Rep.,  726 ;  Gardner  v.  Continental  Insur- 
ance Company,  75  S.  W.,  283,  25  Ky.  Law  Rep.,  426.) 

The  action  was  not  brought  within  30  days  after  the 
plaintiff  paid  the  judgment  in  favor  of  Warren's  ad- 
ministrator, but  was  brought  on  the  thirty-first  day 
thereafter.  The  provisions  of  the  fourteenth  clause 
above  quoted  are  relied  on  to  defeat  the  action.  The 
validity  of  such  clauses  was  recently  considered  by 
this  court  in  Union  Central  Life  Insurance  Company 
V.  Spinks,  83  S.  W.,  615,  26  Ky.  Law  Rep.,  1205,  and  it 
was  there  held  that  contract  limitations  of  the  time  in 
which  an  action  may  be  brought  are  contrary  to  public 
policy  and  void.  The  previous  cases  are  collected  in 
that  opinion,  which  is  conclusive  of  the  question. 

The  defendant  pleaded  that  John  Warren  was  under 
12  years  of  age.  This  was  denied  by  the  reply.  The 
defendant  introduced  the  mother  of  John  Warren,  and 
two  of  his  brothers,  who  testified  that  he  was  bom  on 
September  3,  1889,  and  was  about  11  years  and  5 
months  old  at  the  time  of  his  death,  on  February  2, 
1901.    Thfe  mother  testified  that  she  kept  a  record  in 
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her  family  Bible  of  the  ages  of  her  children,  but  that 
the  Bible  was  lost  when  they  moved  to  Kentucky 
several  years  before  John's  death.  She  also  said  that 
her  son  Paschal  was  2  years  and  7  months  older  than 
John.  Paschal  also  stated  the  same.  On  the  other 
hand,  the  plaintiff  proved  that  John  Warren  was  as 
large  as  Paschal,  and  th#y  looked  so  alike  as  to  appear 
to  be  twins ;  that  John  said  at  different  times  that  he 
was  13,  and  going  on  14;  that  the  father  of  John,  who 
was  also  dead,  declared  on  different  occasions  that 
this  was  John's  age.  This  evidence  was  objected  to 
by  the  defendant,  and  it  is  insisted  that  the  objection 
should  have  been  sustained.  The  testimony  of  the 
mother  was  only  based  on  her  recollection  of  the  date 
of  John's  birth.  The  testimony  of  her  children  seems 
to  have  been  based  on  the  information  they  had  re- 
ceived in  the  family.  John  had  the  same  means  of 
knowledge  as  they,  and  the  father  had  the  same  means 
of  knowledge  as  the  mother.  But  they  spoke  under 
oath,  while  the  declarations  of  John  and  his  father 
were  not  made  under  oath.  The  rule  excluding 
hearsay  evidence  does^  not  apply  to  pedigree,  and,  in 
stating  what  this  exception  means,  in  1  Greenleaf  on 
Evidence,  sec.  104,  the  learned  author  says:  **The 
term  *  pedigree,'  however,  embraces  not  only  descent 
and  relationship,  but  also  the  facts  of  birth,  marriage 
and  death,  and  the  times  when  these  events  happened. 
These  facts,  therefore,  may  be  proved  in  the  manner 
above  mentioned,  in  all  cases  where  they  occur  inci- 
dentally and  in  relation  to  pedigree.  Thus,  an  entry 
by  a  deceased  parent  or  other  relative,  made  in  a 
Bible,  family  missal,  or  any  other  book,  or  in  any  docu- 
ment or  paper,  stating  the  fact  and  date  of  the  births, 
marriage  or  death  of  a  child  or  other  relative,  is  re- 
garded as  a  declaration  of  such  parent  or  relative  in  a 
matter  of  pedigree."  It  will  be  observed  from  this 
vol.  120-15 
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that  an  entry  in  a  family  Bible  is  not  admitted  on  tiie 
ground  that  it  was  made  at  the  time  of  the  transaction, 
bnt  as  the  declaration  of  the  deceased  parent  or  rela- 
tive in  a  matter  of  pedigree.    In  Swink  v.  French,  11 
Lea,  78,  47  Am.  Eep.,  277,  the  question  was  whether 
Olivia  Swink  was  21  years  of  age  at  the  time  the  con- 
tract relied  on  was  made.  'Her  husband,  she  being 
dead,  was  allowed  to  state  that  she  had  told  him  that 
she  was  bom  on  July  17,  1850,  although  it  was  shown 
in  that  case  there  was  a  record  of  her  birth  in  a  family 
Bible,  which  was  in  the  possession  of  another  member 
of  the  family  in  another  county  than  the  one  in  which 
the  trial  was  had.    To  same  effect  are  Cope's  Admin- 
istrator V.  Pearce,  7  Gill  (Md.),  247 ;  Clements  v.  Hunt, 
46  N.  C,  400.    A  person  may  testify  to  his  own  age, 
although  his  information  is  based  entirely  on  hearsay 
from  members  of  the  family.     (Cheever  v.  Congdon, 
34  Mich.,  296;  Hill  v.  Eldridge,  126  Mass.,  234;  Cherry 
V.  State,  68  Ala.,  29 ;  Railway  Company  v.  Coggin,  73 
Ga.,  689.)     The  declarations  of  the  father  and  John 
Warren  were  not  self-serving,  but  were  made  in  the 
usual  course  of  things.     The  recollections  of  the  father 
and  the  boy  himself  are  as  much  to  be  trusted  as  the 
recollection  of  the  physician,  the  midwife,  the  nurse, 
or  the  neighbor,  and  therefore,  their  admission  did  not 
infringe  the  rule  that  the  best  evidence  must  be  pro- 
duced. 

The  verdict  is  not  against  the  weight  of  the  evi- 
dence. The  jury  were  warranted  in  finding  interest 
from  the  bringing  of  the  suit  under  the  prayer  of  the 
petition  for  all  proper  relief,  although  such  interest 
was  not  specifically  prayed  in  the  petition. 

As  the  insurance  company  did  not  defend  the  suit, 
and  the  cotton  mills  company  had  to  defend  it  and 
could  not  make  a  settlement,  the  court  properly  held 
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the*insurance  company  liable  for  the  costs  of  thef  A<5tlon 
upon  its  policy  of  indenmity.  ,  v , 

Judgment  affirmed. 


Case  29.— ACTION  BY  THE  ASSIGNEE  OF  THE  KENTUCB;Y 
MUTUAL  INVESTMENT  CO.  AND  OTHERS  AGAINST  F. 
W.  SCHAEFER  AND  OTHERS,  TO  HOLD  THEM  LIABLE 
ON  AN  ALLEGED  SUBSCRIPTION  TO  THE  CAPITAL 
STOCK  OF  THAT  COMPANY.— March  25. 


Ky.  Mutual  Invest  Co/s  Assig^nee  v.  Schaefer,  &c. 

Appeal  from  Jefferson  Circuit  Court,   Chancery 
Branch  (2d  Division). 

Samuel  B.  Kikby,  Judge. 

Corporations — Subscriptions  to  Stock — Liability  of  Stockholders — 
Fraud — ^Inducing   Subscriptions — ^Assignge  —  Defenses. 

1.  Under  Kentucky  Statutes,  sec.  547,  it  tsi  necessary  for  a  stock- 
holder to  sign  a  subscription  in  order  to  make  himself  liable 
to  creditors  for  the  full  amount  of  unpaid  subscriptions  where 
he  accepted  the  certificate  of  stock. 
'2.  The  liability  of  the  stockholders  to  creditors  unde-  said  sec. 
547,  Kentucky  Statutes,  is  not  affected  by  the  fav-^t  that  their 
subscriptions  were  to  be  paid  by  the  surrender  of  old  s^tock, 
but  in  such  case  they  will  be  held  liable  for  the  difference 
between  the  amount  they  actually  paid  and  the  amount  of  stock 
they  received  at  par  value. 
3.  Where  there  has  been  fraud  in  inducing  a  subscription  to  stock, 
and  there  has  been  a  failure  to  exercise  care  to  discover  The 
fraud,  and  the  rights*  of  innocent  parties  will  suffer,  then  he 
whose  negligence  has  caused  the  loss  should  bc^r  it;  but 
where  a  subscriber  for  stock  is  in  no  fault,  and  is  himself, 
the  innocent  victim  of  a  fraud  which  he  did  not  and  could  not 
discover  before  the  perpetrator  of  it  failed,  he  is  entitled  to 
make  any  defense  against  the  assignee  which  he  could  make 
against  the  assignor. 

THUM  &  CLARK  and  R.  L.  GREE2NE  for  appellants. 
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DODD  &  DOI>D  and  O'NEAL  &  O'NEAL  for  appellees. 
(No  briefs  in  the  record.) 

Opinion  by  Chief  Justice  Hobson. — Afl&rming. 

Charles  G.  Seliaefer  bought  shares  of  stock  of  the 
par  value  of  $6,000  in  a  West  Virginia  corporation 
called  the  Union  Finance  &  Investment  Company, 
whose  chief  place  of  business  was  in  the  city  of  Louis- 
ville, and  its  officers  resided  there.  The  Kentucky 
Mutual  Investment  Company  was  organized  under  the 
laws  of  the  State  of  Kentucky  about  January  2,  1900. 
H.  W.  Richardson  was  its  president,  and  Pumell 
Johnson  and  one  Bennett  were  among  its  officers  and 
stockholders.  These  three  bought  the  controlling 
number  of  shares  of  stock  in  the  Union  Finance  &  In- 
vestment Company,  and  elected  themselves  president, 
vice  president  and  treasurer  of  the  company,  assum- 
ing charge  of  its  affairs ;  they  having  at  the  same  time 
control  of  the  affairs  of  the  Kentucky  Mutual  Invest- 
ment Company.  Tliis  was  in  December,  1900.  Some 
time  in  February,  1901,  they  made  an  exchange  with 
Schaefer  and  those  whom  he  represented,  giving  them 
an  equal  amount  of  stock  at  par  value  in  the  Kentucky 
Mutual  Investment  Company  for  their  stock  in  the 
Union  Finance  &  Investment  Company,  and  also  ex- 
changed with  them  certificates  of  deposit  called 
'* bonds,"  giving  them  Kentucky  Mutual  certificates 
for  tlie  Union  Finance  certificates  which  they  held,  and 
upon  which  they  had  paid  a  considerable  sum.  A  few 
months  after  this  the  Kentucky  Mutual  Investment 
Company  made  an  assignment  for  the  benefit  of  its 
creditors,  and  this  action  was  brought  by  the  assignee 
against  Schaefer  and  those  whom  he  represented,  to 
hold  them  liable  for  $6,000  upon  an  alleged  subscrip- 
tion to  the  capital  stock  of  that  company,  under  sec. 
547,  Ky.  Stats.,  1903, 
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The  defendants  can  not  escape  liability  on  the  idea 
that  they  did  not  subscribe  for  stock  in  the  Kentucky 
Mutual  Investment  Company.  The  signing  of  a  sub- 
scription is  not  necessary.  They  accepted  the  certifi- 
cates of  stock,  and  their  liability  is  not  affected  by  the 
fact  that  it  was  understood  that  they  took  the  new  stock 
in  lieu  of  their  old,  and  that  the  new  was  paid  for  by 
their  surrender  of  the  old.  If  this  would  defeat  the 
statute,  it  would  be  rendered  largely  nugatory.  They 
must  be  held  liable  for  the  difference  between  the 
amount  they  actually  paid  and  the  amount  of  stock 
they  received,  at  par  value.  The  fact  that  they  did 
not  pay  any  money,  but  paid  in  something  else,  is 
immaterial. 

It  is  charged  by  the  defendants  and  shown  that  they 
were  induced  to  nmke  the  exchange  by  false  and 
fraudulent  representations  made  to  them  by  the  of- 
ficers of  the  new  corporation,  and  that  these  fraudu- 
lent representations  were  known  to  be  untrue,  and 
were  made  for  the  purpose  of  misleading  and  deceiv- 
ing them,  and  that  they,  believing  the  representations 
to  be  true,  and  relying  thereon,  were  induced  to  make 
the  exchange  thereby.  As  between  the  defendants 
and  the  corporation,  it  is  clear  that  the  defendants 
are  entitled  to  have  the  transaction  canceled  on  ac- 
count of  the  fraud  which  was  practiced  upon  them ;  but 
it  is  insisted  that,  after  the  insolvency  of  the  corpora- 
tion, a  subscriber  of  stock  can  not  have  a  rescission 
of  his  subscription  for  fraud  practiced  upon  him,  and 
inducing  him  to  make  the  subscription.  The  rule  was 
so  stated  in  Deppen  v.  German- American  Title  Com- 
pany, 70  S.  W.,  868,  24  Ky.  Law  Eep.,  1110,  but,  on  a 
reconsideration  of  the  case,  this  part  of  the  opinion 
was  withdrawn.  (Deppen  v.  German-American  Title 
Company,  72  S.  W.,  768,  24  Ky.  Law  Eep.,  1876.) 

The  rule  is  held  in  England  and  in  some  of  the  states 
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of  this  country  that  a  subscription  can  not  be  re- 
pudiated on  the  ground  of  fraud  after  the  corporation 
has  become  insolvent  and  made  an  assignment,  though 
the  fraud  was  not  discovered  before  insolvency,  and 
there  was  no  laches  in  failing  to  discover  it  (10  Cyc, 
440;  Cook  on  Corporations,  sec.  164.)  But  this  rule 
rests  on  the  doctrine,  which  is  maintained  in  many 
jurisdictions,  that  an  assignee  for  the  benefit  of  credi- 
tors stands  as  a  bona  fide  purchaser  without  notice. 
We  do  not  see  any  other  foundation  for  the  rule  to 
rest  on,  under  statutes  like  ours.  But  in  this  State 
an  assignee  for  the  benefit  of  creditors  simply  stands 
in  the  shoes  of  his  assignor,  and  any  defense  which 
may  be  made  against  the  assignor  may  be  made 
against  him.  (Ky.  National  Bank  v.  Louisville  Bag- 
ging Company,  98  Ky.,  371,  17  Ky.  Law  Eep.,  983,  33 
S.  W.,  101;  Wren  v.  Parish's  Assignee,  39  S.  W.,  512, 
19  Ky.  Law  Rep.,  208.) 

In  Wright  v.  (Jeo.  W.  McAlpin  Company,  35  S.  W., 
1039, 18  Ky.  Law  Rep.,  226,  an  action  by  a  seller  to  re- 
cover goods  sold  on  the  ground  of  false  representa- 
tions was  held  not  affected  by  tiie  assignment  for  -the 
benefit  of  creditors  made  by  the  purchaser.  We  do 
not  see  that  there  can  be  any  sound  distinction  between 
a  sale  of  stock  and  a  sale  of  goods,  or  that  it  is  material 
that  the  seller  is  a  corporation,  and  not  an  individual. 
Where  there  has  been  a  failure  to  exercise  care  to 
discover  the  fraud,  and  the  rights  of  innocent  parties 
will  suffer,  then  he  whose  negligence  has  caused  the 
loss  should  bear  it;  but  where  a  subscriber  for  stock 
fwA  is  in  no  fault,  and  is  himself  the  innocent  victim  of  a 

;•*'  \  '    fraud,  which  he  did  not  and  could  not  discover  before 

•^llJ  •  the  perpetrator  of  the  fraud  failed,  he  is  entitled  to 

^  L  make  any  defense  against  the  assignee  which  he  could 

i'  1^  make  against  the  assignor. 


Judgment  affirmed. 
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Case  30— ACTION  BY  JOB  A.  REID  AGAINST  THE  WESTERN 
UNION  TELEGRAPH  CO.  FOR  NEGLIGENCE  IN  FAILING 
TO  DELIVER  A  TELEGRAM.— March  26. 
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Appeal  from  Calloway  Circuit  Court. 

Thos.  p.  Cook,  Circuit  Judge. 

Judgment  for  plaintiff.  Defendant  appeals.  Ee- 
versed. 

Negligence — Failure  to  Send  Telegram — Damage — Who  Entitled  to 
— ^Where  a  telegram  is  sent  for  a  sick  person  summoning 
medical  aid  for  him,  the  meritorious  cause  of  action  is  In 
the  sick  person  for  the  negligence  in  the  sending.  He  may  re- 
cover for  his  pain  and  suffering  endured  by  reason  of  the 
negligence  in  sending  the  message,  but  no  recovery  can  be 
had  by  his  father  or  other  relative  by  reason  of  such  suffering. 

RICHARD  &  DONALD  for  appellant. 

GEO.  H.  FEARONS  of  counsel. 

1.  Damages  for  mental  anguish  occasioned  by  reason  of  witness- 
ing the  pain  and  suffering  of  another  are  too  remote  to  be  re- 
covered. 

Chapman  v.  W.  U.  Tel.  Co.,  90  Ky.,  265,  is  in  conflict  with  the 
recent  decisions  of  this  court,  and  so  much  thereof  as  allows 
a  recovery  for  mental  anguish,  unaccompanied  by  physicial  injury, 
should  be  overruled. 

AUTHORITIES   CITED. 

Chapman  v.  Western  Union  Tel.  Co.,  90  Ky.,  265;  W.  U.  Tel.  Co. 
▼.  Van  Cleave,  54  S.  W.,  827;  Robinson  v.  W.  U.  Tel.  Co.,  68  S.  W., 
656;  Cashim  v.  W.  U.  Tel.  Co.,  124  N.  C,  459;  Telegraph  Co.  v. 
Cooper,  71  Tex.,  507;  W.  U.  Tel.  Co.  v.  Lovett,  58  S  W..  204;  W. 
V.  Tel.  Co.  V.  Proctor,  25  S.  W.,  811;  W.  V.  Tel.  Co.  v.  Burchfleld, 
36  S.  W.,  636;  Telegraph  Co.  v.  Rowell,  75  Tex.,  26;  Johnson  v. 
Telegraph  Co.,  38  S.  W.,  64;  W.  U.  Tel.,  Co.  v.  Stratemeir,  32  N. 
B.,  871;  Howard  v.  Adams,  16  Mich.,  180;  Black  v.  Railway  Co., 
10  La.  Ann.,  33;  W.  V.  Tel.  Co.  v.  Matthews,  67  S.  W.,  849;  Reed  v. 
Malley,  25  Ky.  Law  Rep.,  209;  L.  &  N.  v.  Hull,  68  S.  W.,  433; 
Bockenhammer  y.  Lex.  ft  Bastem  Ry.  Co.,  74  S«  W.«  222;  Wads- 
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worth  V.  W.  U.  Tel.  Co.,  86  Tenn.,  65,  and  cases  collected  In  body 
of  brief. 

2.  The  text-book  writers,  the  English  decisions  and  the  decisions 
of  the  Federal  courts  in  this  country  are  all  against  such  a  re- 
covery; also  are  the  decisions  of  most  of  the  State  courts.  To 
<luote  from  them  would  extend  this  brief  to  an  unwarranted  len^rth 
We  submit  a  list  below: 

FEDERAL  DECISIONS. 

Supreme  Court,  Kennon  y.  Gilmer,  131  U.  S.,  622;   Arkansas, 
Crawson  v.  W.  U.  Tel.  Co.,  47  Fed.  Rep.,  544;  Georgia,  Chase  v. 
W.  U.  Tel.  Co.,  44  Fed.  Rep.,  554;  Kansas,  Cobb  v.  W.  U.  Tel.  Co., 
^1  U.  S.  Dlst.  Court,  Kansas,  1883;  Minnesota,  Gahan  v.  W.  U.  TeL 

Co.,  59  Fed.  Rep.,  433;  Oklahoma,  Rulmer  v.  W.  U.  Tel.  Co.,  37 
Pac.  Rep.,  1087;  Ohio,  Kester  v.  W.  U.  Tel.  Co.,  55  Fed.  Rep.,  603; 
Texas,  Wood  v.  W.  U.  Tel.  Co.,  57  Fed.  Rel).,  471;  Tennessee,  W. 
U.  Tel.  Co.  V.  Sklar,  126  Fed.  Rep.,  296;  Virginia,  Tyler  v.  W.  U. 
Tel.  Co.,  54  Fed.  Rep.,  634. 


STATE    DECISIONS. 

Arkansas,  Peay  v.  W.  U.  Tel.  Co.,  64  Ark.,  538;  California, 
Morgan  v.  Co.  P.  R.  R.,  95  Cal.,  510;  Connecticut,  Masters  v. 
Warren,  27  Conn.,  293 ;  Dakota,  Russell  v.  W.  U.  Tel.  Co.,  3  Dakota, 
315;  Florida,  I.  O.  Tel.  Co.  v.  Saunders,  32  Fla.,  434;  Georgia, 
Chapman  v.  W.  U.  Tel.  Co.,  80  Ga.,  7C3;  Illinois,  Logan  v.  W.  U. 
Tel.  Co.,  84  III.,  4G8;  Iowa,  Ferguson  v.  Davis  Co.,  57  Iowa,  603; 
Indiana,  W.  U.  Tel.  Co.  v.  Ferguson,  157  Ind.,  64;  Kansas,  W.  U. 
Tel.  Co.,  V.  Howell,  38  Kan.,  635;  Louisiana,  Black  v.  Railroad  Co., 
10  La.  Ann.,  33;  Maine,  Smith  v.  Grant.  56  Me.,  255;  Massachusetts, 
Davidson  v.  Nicholas,  11  Allen,  514;  Michigan,  Clinton  v.  Lansing, 
61  Mich.,  355;  Minnesota,  Purcell  v.  St.  Paul  R.  R.  Co.,  50  N.  W. 
Rep.,  1034;  Mississippi,  Dorrah  v.  Illinois  Central  Co.,  65  Miss., 
11;  Missouri,  Connell  v.  W.  U.  Tel.  Co.,  116  Mo.,  34;  Nevada, 
Johnson  v.  Wells-Fargo  Co.,  6  Nevada,  224;  New  Jersey,  Talfer  v. 
Ry.  Co.,  30  N.  J.  L.,  138;  New  York,  Mitchell  v.  W.  U.  Tel.  Co., 
151  N.  Y.,  107;  Ohio,  Morton  v.  W.  U.  Tel.  Co.,  53  Ohio  St.,  431; 
Oklahoma,  Butner  v.  W.  U.  Tel.  Co.,  2  Okla.,  234;  Pennsylvania, 
Ewing  V.  Ry.  Co.,  147  Pa.  St.,  40;  South  Carolina,  Lewis  v.  W.  U. 
Tel.  Co.,  57  S.  C,  326;  Utah,  Webb  v.  Ry.  Co.,  14  A.  &  E.  R.  R. 
Cases,  189;  Vermont,  Bovee  v.  Danville,  53  Vt.,  183;  Virginia,  Con- 
nelly V.  W.  U.  Tel.,  Co.,  40  S.  E.  Rep.,  G18;  West  Virginia,  Davis  v. 
W.  U.  Tel.  Co.,  46  W.  Va.,  48;  Washington,  Turner  v.  Great  North- 
ern, 15  Wash.,  213;  Wisconsin,  Summerfleld  v.  W.  U.  Tel.  Co., 
87  WJb.,  1, 
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ENGLISH  AUTHORITIES. 

Lynch  v.  Knight,  9  House  of  Lords  Cases,  598;  Hamlin  v.  Gt. 
ft  N.  Ry.  Co.,  L  H.  &  N..  411;  Hobbs  v.  London  Ry.  Co.,  L.  R.,  10 
Q.  B.,  122;  Allsop  v.  Allsop,  5  Hurl.  &  N.,  534. 

Alabama,  Iowa,  Kentucky,  North  Carolina,  Tennessee  and  Texas 
hold  to  the  contrary. 

WELLS  &  WELLS  for  appellee. 

STATEMENT  OF  POINTS  DISCUSSED  AND  AUTHORITIES. 

1.  A  father  may  recover  damages  for  his  mental  pain  and  suffer- 
ing caused  by  the  delay  of  a  telegraph  company  in  transmitting 
a  message  to  a  physician  Stating  that  his  child  is  sick  and  asking 
him  to  come  at  once.  (W.  U.  Tel.  Co.  v.  Richardson,  16  S.  W.  R., 
689;  W.  U.  Tel.  Co.  v.  Henderson,  18  A.  S.  R.,  148;  W.  U.  Tel.  Co. 
V.  Kenzora,  26  S.  W.  R.,  245;  W.  U.  Tel.  Co.  v.  Cavln,  70  S.  W.  R., 
229;  W.  U.  Tel.  Co.  v.  Stephens,  21  S.  W.  R.,  148;  57  L.  R.  A.,  90C; 
34  L.  R.  A.,  431.) 

2.  A  judgment  of  the  circuit  court  will  not  be  reversed  for  fail- 
ing to  strike  out  irrelevant  and  redundant  matter  in  a  pleading,  if 
it  do  not  appear  to  have  prejudiced  the  rights  of  the  appellant. 
(18  Ky.  Law  Rep.,  G32;  4  Met.,  330;  2  Bibb,  295;  5  Litt.,  235;  1 
J.  J.  M.,  37.) 

3.  The  circuit  court  of  Calloway  county  has  jurisdiction  of  actions 
for  damages  arising  in  that  county.  (Ky.  Stats.,  sees.,  99G,  1086 
and  3651;  Civ.  Code,  sees.  72  and  51.) 

4.  Evidence  of  a  physician  showing  that  the  child  would  probably 
have  recovered  if  the  proper  medical  aid  had  arrived  in  time  is 
admissible.     (1  L.  R.  A.,  728;  9  S.  W.  R.,  598.) 

6.  E<vidence  that  the  plaintiff  felt  and  exhibited  mental  anguish 
is  admissible.  (6  L.  R.  A.,  844;  1  Greenleaf,  Ev.,  sec.  102;  1 
Wharten,  Ev.,  sees.  268  and  269;  15  S.  W.  R.,  689;  18  A.  S.  R.,  148) 

6.  Proof  that  the  child  suffered  increased  pain  on  account  of  the 
delay  of  the  message  is  competent  evidence,  if  such  facts'  tend  to 
show  that  plaintiff's  suffering  was  increased  thereby.  (1  L.  R.  A., 
728.) 

7.  Evidence  that  tne  doctor  could  and  would  have  gone  im- 
mediately by  land,  if  not  by  rail,  if  the  message  had  been  promptly 
delivered  is  admissible.     (24  Ky.  Law  Rep.,  2008.) 

8.  The  evidence  concerning  the  treatment  given  the  child  was 
proper,  because  it  was  the  duty  of  the  plaintiff  to  make  his  in- 
jury as  small  as  possible  and  by  this  evidence  this  fact  was 
shown.  (Gray  Communication  by  Telegram,  sec.  100;  Joyce  on 
Blectricity,  aec.  972.) 
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Opinion  by  Chief  Justice  Hobson. — Reversing^. 

Appellee,  Jobe  A.  Beid,   resides  near  Dexter,   in 
Calloway  county.    On  the  morning  of  July  29,  19C»3, 
between  7  and  8  o'clock,  his  little  son,  Cecil,  about  15 
months  old,  was  taken  violently  sick  with  some  af- 
fection of  his  bladder.    Dr.  Clayton,  a  physician  at 
Dexter,  was  called  in,  and  found  that  the  child  was  suf- 
fering with  suppressed  urine.    He  tried  to  relieve  the 
child  by  inserting  a  catheter  and  by  local  applications, 
but  failed.    About  10  o'clock  Dr.  Covington,  another 
physician,  was  called,  who  also  failed  to  relieve  the 
child.     The  two  doctors  then  suggested  to  Mr.  Reid 
that  he  telegraph  for  Dr.  Hart,  of  Murray,  to  come, 
as  they  did  not  have  the  instruments  needed  to  operate 
on  the  child.     The  following  telegram  was  then  sent  : 
''Dr.  J.  G.  Hart,  Murray,  Ky.:  Come  to  Jobe  Reid's 
immediately.     Child  suppressed  urine.    Bring  instru- 
ments.    Clayton  and  Covington."    The  message  was 
delivered  to  the  telegraph  company  about  11 :35  a.  hl, 
and  was  not  delivered  to  Dr.  Hart  until  5 :30  p.  m.    If 
it   had   been   delivered   promptly,    he    should   have 
reached  the  child  by  1 :30  p.  m. ;  and,  by  reason  of  the 
delay  in  sending  the  message,  he  did  not  reach  it  until 
7 :30  p.  m.,  when  he  used  the  proper  instruments  and 
relieved  the  bladder  of  the  child.     The  child  died  at 
11  a.  m.  the  next  day.    He   suffered   excruciatingly 
from  1 :30  to  7 :30,  and  this  action  was  brought  by  the 
father,  charging  that  there  was  gross  negligence  on 
the  part  of  the  defendant  in   failing  to   deliver  the 
message,  and  that  by  reason  of  this  the  child  suffered 
great  agony  during  the  delay  in  relieving  him,  and 
that  thereby  the  father  was  caused  to  suffer  great  in- 
convenience,  annoyance,   and  mental   anguish.    The 
case  was  submitted  to  a  jury,  who  found  for  the  plain- 
tiff, and  fixed  the  damages  at  $500.    Judgment  having 
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been  entered  upon  the  verdict,  and  the  defendant's 
-^^^  ^  motion  for  a  new  trial  having  been  overruled,  the  de- 

•  Jk  fendant  appeals. 

The  evidence  shows  that  the  message  was  sent  for 
the  plaintiff,  and  at  his  instance  and  request    The 
3  J.  court  instructed  the  jury  that,  if  they  found  for  the 

plaintiff,  they  ''should  find  for  him  the  actual  damages 
he  sustained  on  account  of  his  own  mental  pain  and 
anguish,  produced  by  witnessing  the  suffering  of  his 
child,  which  was  caused  by  defendant's  negligence, 
not  exceeding  $1,999,  the  amount  sued  for."  The 
propriety  of  this  instruction  is  the  only  question  we 
deem  it  necessary  to  consider  upon  the  appeal.  In 
Western  Union  Telegraph  Company  v.  Henderson 
(Ala.),  7  South.  419,  18  Am.  St.  Rep.,  148,  the  Su- 
preme Court  of  Alabama  held  that  in  a  case  like  this 
the  father  might  recover  for  his  own  mental  distress 
and  anxiety  in  witnessing  the  suffering  of  his  child. 
This  case  was  followed  by  the  Supreme  Court  of 
Texas  in  Gulf,  &c..  Telegraph  Company  v.  Richard- 
son, 15  S.  W.,  689,  and  by  the  Civil  Court  of  Appeals 
of  the  same  State  in  Western  Union  Telegraph  Com- 
pany V.  Cavin,  70  S.  W.,  229.  In  Western  Union 
Telegraph  Company  v.  Robinson,  37  S.  W.,  545,  34  L. 
R.  A.,  431,  the  Supreme  Court  of  Tennessee  held  that 
the  father  might  recover  for  his  mental  anguish  where 
a  telegram  was  sent  by  him,  and  was  by  negligence 
dfelayed,  summoning  a  minister  to  baptize  and  receive 
into  the  church  a  sick  daughter,  who  died  before  the 
minister  arrived,  in  consequence  of  the  delay  in  de- 
livering the  telegram.  On  the  other  hand,  it  was  held 
by  the  Supreme  Court  of  Texas,  in  Western  Union 
Telegraph  Company  v.  Cooper,  71  Tex.,  507,  9  S.  W., 
598, 1  L.  R.  A.,  728, 10  Am.  St.  Rep.,  772,  where  a  tel- 
egram was  sent  for  a  physician  to  attend  a  wife  who 
was  in  labori  that  a  recover7  might  be  had  for  the 
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suffering  of  the  wife  by  reason  of  the  delay  in  de- 
livering the  message,  but  that  no  recovery  could  be 
had  for  the  mental  anguish  of  the  husband.  The 
same  rule  was  followed  by  the  Supreme  Court  of 
Indiana  in  Western  Union  Telegraph  Company  v. 
Stratemeier,  32  N.  E.,  871,  and  by  the  Court  of  Ap- 
peals of  Michigan  in  Hyatt  v.  Adams,  16  Mich.,  180. 
In  Black  v.  Railway  Company,  10  La.  Ann.,  33,  63  Am. 
Dec.,  586,  it  was  held  that  the  father  could  not  re- 
cover for  his  mental  anguish  in  witnessing  the  agony 
of  his  son,  who  was  injured  in  a  railway  accident. 
The  Texas  cases  do  not  seem  to  us  reconcilable,  and, 
in  the  conflict  of  authority  on  the  subject,  we  are  left 
to  deduce  that  conclusion  which  seems  to  us  most 
in  accord  with  legal  principles. 

The  reason  upon  which  recovery  for  mental  pain 
and  suffering  is  allowed  for  negligence  in  the  delivery 
of  social  telegrams  is  that  such  damages  are  within 
the  reasonable  contemplation  of  the  parties,  and  the 
rule  is  never  applied  where  a  telegram  does  not  on  its 
face  apprise  the  telegraph  company  of  its  import- 
ance, or  show  that  such  damages  should  be  anticipated. 
The  rule  that  only  the  natural  results  which  may  be 
reasonably  anticipated  from  the  defendant's  wrongful 
act  may  be  recovered  runs  through  the  entire  law  of 
torts.  The  telegram  which  was  sent  in  this  case  ap- 
prised the  company  simply  that  the  child  was  suffer- 
ing from  suppressed  urine,  and  that  the  physician 
must  come  to  Jobe  Reid's  immediately.  There  was 
nothing  on  the  face  of  the  telegram  to  show  that  the 
child  had  relatives  who  would  suffer  mental  anguish, 
or  to  apprise  the  company  that  a  failure  to  deliver 
the  telegram  would  naturally  bring  about  a  claim  for 
such  damages.  The  sufferings  of  the  father  from  see- 
ing the  child  suffer  are  too  remote.  If  he  might  re- 
cover, we  see  no  reason  why  the  mother,  under  similar 
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averments,  might  not  also  recover,  and  it  is  hard  to 
see  to  what  extent  this  cause  of  action  might  be  rami- 
fied, or  how  many  actions  might  be  brought ;  and,  as  was 
well  said  by  the  Supreme  Court  of  Texas,  the  father's 
suffering  could  only  be  from  alarm  and  sympathy  for 
the  suffering  of  the  sick  person.  His  distress  would 
be  merely  a  reflection  of  the  child's  distress,  and  is 
too  remote  and  consequential  to  be  the  subject  of  a 
legal  action.  Not  only  so,  but,  where  a  message  is 
sent  for  a  sick  person,  summoning  medical  aid  for 
him,  the  meritorious  cause  of  action  for  the  negligent 
delay  in  sending  the  message  is  in  the  sick  person.  He 
may  recover  for  his  pain  and  suffering  which  he  en- 
dured by  reason  of  the  negligence  of  the  defendant,  but 
the  cause  of  action  is  not  to  be  split  up,  and  a  recovery 
allowed  by  his  relatives  about  his  bedside.  We  there- 
fore conclude  that  the  instruction  should  not  have 
been  given,  and  that  the  evidence  did  not  warrant  a 
recovery  by  the  father. 

Judgment  reversed  and  cause  remanded  for  a  new 
trial. 


Case  31.— ACTION  BY  ROBERT  H.  STITH'S  ADM'X  AGAINST 
THE  ILLINOIS  CENTRAL  RAILROAD  CO.  FOR  CAUSING 
THE  DEATH  OF  PLAINTIFF'S  INTESTATE.— March  25. 
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Appeal  from  Hardin  Circuit  Court. 

Weed  S.  Chelp,  Circuit  Judge. 

Judgment  for  plaintiff.    Defendants  appeal.    Re- 
versed. 
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Railroads — Causing  Death — ^Venue  of  Action — Negligence  of  Intes- 
tate— ^Knowledge  of  Danger — Risk  —  Emergency  —  Decision  — 
Prompt  Action — Precaution — Rules — ^Negligence  of  Approach- 
ing Train — Question  for  Jury — Tests  of  Air  Brakes — Com- 
petency. 

1.  Railroads — Causing    Death — Action    by    Personal    Representa- 

tive— ^Venue — Under  Civil  Code,  section  73,  providing  that  "an 
action  against  a  carrier  for  an  injury  to  a  passenger  or  to 
other  person  or  his  property  must  be  brought  in  the  county 
in  which  the  defendant,  or  either  of  several  defendants,  re- 
sides, or  in  which  the  plaintiff,  or  his  property,  is  injured,  or 
in  which  he  resides,  if  he  resides  in  a  county  into  which  the 
carrier  passes,"  a  personal  representative  who  resides  In 
Hardin  county,  into  which  county  the  carrier  passes,  may 
bring  an  action  in  said  county  against  the  carrier  for  negli- 
gently causing  the  death  of  her  intestate,  though  he  was  killed 
in  Grayson  county,  and  at  the  time  of  his  death  resided  in 
Jefferson  county. 

2.  Negligence  of  Intestate — Knowledge  of  Danger— Risk — Right  of 

Protection — While  plaintiff's  intestate  was  guilty  of  negli- 
gence in  taking  his  engine  on  the  main  track  of  the  railroad 
in  violation  of  the  rules  of  the  company  at  a  station  where 
therer  was  at  the  time  no  telegraph  operator,  in  order  to  supply 
his  engine  with  water,  and  when  he  knew  a  fast  through 
passenger  train  was  then  due  to  pass  said  station,  and  which 
was  entitled  to  the  right  of  way,  it  does  not  necessarily  follow 
that  he  cut  himself  off  from  all  right  of  protection,  consider- 
ing the  steps  and  precaution  he  took  to  notify  the  approaching 
train  of  his  situation. 

3.  Situation  of  Intestate — Emergency — Decision — Prompt  Action — 

Precautions — Rules  of  Company — Negligence  of  Approaching 
Train — Question  for  Jury — Where  deceased,  who  '  was  the 
engineer  of  a  work  train,  was  awakened  early  in  the  morning 
by  his  night  watch  and  found  his  engine  leaking  and  nearly 
dry,  which  he  was  compelled  to  supply  with  water  from  the 
tank  nearby  on  the  main  line,  or  draw  his  fire  and  let  his 
engine  die,  and  in  the  emergency  decided  to  move  his  engine 
on  the  main  track  to  the  water  tank,  and  flag  the  fast  passen- 
ger train,  which  was  then  past  due,  but  was  usually  from  a 
half  hour  to  four  hours  late,  but  before  doing  so  sent  his  flag- 
man with  his  red  light  and  a  torpedo  to  a  curve  1,120  yards 
from  the  water  tank  and  left  the  switch  open  with  Its  red 
light  shining  squarely  down  the  track  in  the  direction  of  the 
approaching  train,  905  yards  from  the  curve  on  a  straight  line 
to  the  curve,  the  rules  of  the  company  being  for  "engineers 
to  keep  a  constant  lookout  for  signals   and   the   position  of 
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switches  while  running,  and  not  to  pass  red  signals  and  red 
lights  on  the  switches,  but  must  stop  and  ascertain  the  cause," 
the  only  question  that  should  have  been  submitted  to  the  jury 
was  whether  those  in  charge  of  the  fast  train  saw,  or  by  the 
exercise  of  ordinary  care  could  have  seen,  the  train  in  charge 
of  deceased  in  time  to  have  stopped  or  checked  their  train 
and  saved  deceased  from  injury  and  death.  If  so,  plaintiff 
should  recover,  otherwise  the  finding  should  be  for  defendant. 
4.  Tests  of  Air  Brakes — Competency — Advertisements  of  professed 
tests  of  air  brakes  in  the  back  of  a  book  of  instructions  with 
reference  to  the  use  and  operation  of  such  brakes  were  in- 
competent as  evidence  in  the  case  as  they  seem  not  to  have 
been  prepared  and  issued  by  the  defendant  company. 

POSTON  &  MOORMAN  for  appellant. 

J.  M.  DICKINSON,  PIRTLE,  TRABUE,  DOOLAN  &  COX,  of 
counsel. 

POINTS  AND  AUTHORITIES. 

1.  The  court  erred  in  refusing  to  peremptorily  instruct  the  Jury 
to  find  for  the  defendants  at  the  conclusion  of  plaintiff's  testimony, 
and  again  at  the  conclusion  of  all  the  evidence.  (Brown's  Adm'r  v. 
L.  &  N.  R.  R.  Co.,  97  Ky.,  228;  Bowling  Green  Stone  Co.  v.  Cap- 
Shaw,  23  Ky.  Law  Rep.,  945;  Ky.  Cen.  R.  R.  Co.  v.  Gastlneau's 
Adm'r,  83  Ky.,  119;  Thompson  on  Neg.,  sec.  237;  sec.  428;  sec.  432; 
Eastern  Ky.  R.  R.  Co.  v.  Powell,  17  Ky.  Law  Rep.,  1081;  Dilas' 
Adm'r  v.  C.  &  O.  R.  R.  Co.,  ,24  Ky!  Law  Rep.,  1347;  L.  &  N.  R.  It 
Co.  V.  Hocker,  24  Ky.  Law  Rep.,  982;  Clarke's  Adm'r  v.  L.  &  N.  R. 
R.  Co.,  18  Ky.  Law  Rep.,  1086;  Jacobs  v.  O.  &  B.  R.  R.  Co.,  20  Ky. 
Law  Rep.,  189;  Bush  v.  Grant,  22  Ky.  Law  Rep.,  1766;  City  of 
Mayfield  v.  Guilfoyle,  23  Ky.  Law  Rep.,  43;  Brown's  Adm'r  v.  L., 
H.  &  St.  L.  R.  R.  Co..  23  Ky.  Law  Rep.,  1504;  I.  C.  R.  R.  Co.  v. 
Mercer,  24  Ky.  Law  Rep.,  908;  Beach  on  Con.  Neg.,  sec.  44;  sec. 
364;  sec.  373;  M.  &  C.  R.  R.  Co.  v.  Graham,  53  A.  &  E.  R.  R. 
Cases,  401;  Williams  v.  L.  &  N.  R.  R.  Co.,  103  Ky.,  298;  L.  &  N.  R. 
R.  Co.  V.  Hiltner,  21  Ky.  Law  Rep.,  1826;  L.  &  N.  R.  R.  Co.  v. 
Scanlon,  22  Ky.  Law  Rep.,  1400;  L.  &  N.  R.  R.  Co.  v.  Hiltner,  22 
Ky.  Law  Rep.,  1141;  Gulf,  etc.,  Co.  v.  Ryan,  33  A.  &  E.  R.  R. 
Cases,  289;  Darrocott  v.  C.  &  O.  R.  R.  Co.,  83  Va.,  288;  Elliott  on 
Railroads,  sec.  1282;  Sherman  and  Redfield  on  Neg.,  sec.  207; 
Lockwood's  Adm'r  v.  C.  &  N.  W.  R.  R.  Co.,  6  A.  &  E.  R.  R.  Cases, 
151;  Pa.  Co.  v.  Whitcomb's  Adm'r,  31  A.  &  E.  R.  R.  Cases,  155;  St. 
Louis,  I.  M.  &  S.  R.  R.  Co.  v.  Rice,  4  L.  R.  A.,  173;  L.  &  N.  R.  R. 
Co.  v.  Bowcock,  21  Ky.  Law  Rep.,  383.) 

2.  Errors  of  the  court  in  giving  instructions  offered  by  appellee 
and  refusing  to  give  InBtructlonB  offered  by  appellants.    (Washing- 
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ton  Mfg.  &  Mining  Co.  v.  Barnett,  19  Ky.  Law  Rep.,  958;  P.  &  M. 
R.  R.  Co.  V.  Hoehl,  12  Bush,  41;  L.  &  N.  R.  R.  Co.  v.  Conifl's  Adm'r, 
16  Ky.  Law  Rep.,  296;  L  C.  R.  R.  Co.  v.  Dick,  12  Ky.  Law  Rep., 
172;  Bowling  Green  Stone  Co.  v.  Capshaw,  23  Ky.  Law  Rep.,  945; 
Pa.  R.  R.  Co.  V.  Whitoomb*s  Adm'r,  31  A.  &  B.  R.  R.  Cases,  155; 
Eckert  v.  L.  L  R.  R.  Co.,  43  N.  Y.,  502;  Cook  v.  Johnson,  58  Mich., 
437.) 

3.  The  court  permitted  incompetent  testimony  to  go  to  the  jury  on 
behalf  of  appellee,  much  of  which  was  perjudicial  to  the  rights  of  ap- 
pellant. (N.  R.  R.  Co.  V.  Webb,  99  Ky.,  340;  Deerfield  v.  North- 
wood,  10  N.  H.,  269;  State  Bank  of  Wis.  v.  Button,  11  Wis.,  374; 
G.  C.  &  S.  T.  R.  R.  Co.  V.  Levy,  59  Texas,  551;  Taylor  v.  Adams, 
58  Mich.,  187;  Holt  Will  Case,  180  U.  S.,  552;  Haupt  v.  Utah,  120 
U.  S.,  438.) 

4.  The  misconduct  of  counsel  for  appellee  in  his  closing  argu- 
ment to  the  jury.     (McHenry  Coal  Co.  v.  Sneddon,  98  Ky.,  604.) 

L.  A.  FAUREST  for  appellee. 


POINTS  AND  AUTHORITIES. 

1.  The  Hardin  Circuit  Court  had  jurisdiction  because  plaintiff  re- 
sided in  Hardin  county  when  this  suit  was  brought.  (Civil  Code,  sec. 
73;  Turner's  Adm*x  v.  L.  &  N.  R.  R.  Co.,  23  Ky.  Law  Rep.,  340; 
Sherrill  v.  C,  O.  &  S.  W.  R.  R.  Co.,  89  Ky.,  302;  L,  &  N.  R.  R.  Co.  v. 
Gilliam's  Adm'r,  24  Ky.  Law  Rep.,  1538,;  Am.  &  Bng.  Bnc.  of  PI.  & 
Pr.,  vol.  18,  p.  304;  Dillon  on  Removal  of  Causes,  sec.  101.) 

2.  The  court  did  not  err  in  striking  out  parts  of  the  bill  of  ex- 
ceptions. 

3.  A  peremptory  instruction  should  not  have  been  given. 

4.  Stith  was  not  guilty  of  contributory  negligence  in  going  on  the 
main  track.  (Jaggard  on  Torts,  1001,  Buckles  v.  Cent.  Iowa  R. 
Co.,  64  la.,  609;  Starin  v.  Rexter,  73  N.  Y.,  601;  Wasmer  v. 
Deleware,  &c.,  R.  Co.,  80  N.  Y.,  212,  218;  36  Am.  Rep.,  608;  Leming 
V.  L  C.  R.  R.  Co.,  81  la.,  254;  Sherman  &  Redfield  on  Neg.,  sec. 
207,  4th  Ed.) 

5.  Even  if  Stith  was  guilty  of  contributory  negligence  or  viola- 
ted a  rule,  a  peremptory  instruction  should  not  have  been  given. 
(L.  &  N.  R.  R.  Co.  V.  McCoy,  81  Ky.,  415;  Cahill  v.  Cincinnati,  &c., 
R.  Co.,  92  Ky.,  354;  L.  &  N.  R.  R  Co.  v.  Coniff's  Adm'r  16  Ky.  Law 
Rep.,  298;  L.  &  N.  R.  R.  Co.  v.  Earl's  Adm'x,.  94  Ky.,  374;  P.,  C, 
C.  &  St.  L.  R.  Co.  V.  Lewis,  18  Ky.  Law  Rep.,  957;  L.  &  N.  R.  R. 
Co.  V.  Adam's  Adm'r,  106  Ky.,  859;  Crowley  v.  L.  &  N.  R.  R.  Co., 
21  Ky.  Law  Rep.,  1434;  O.  &  C.  R.  R.  Co.  v.  Hill,  21  Ky.  Law  Rep., 
1638;  C.  &  O.  R.  R.  Co.  v.  Kellln,  22  Ky.  Law  Rep.,  1942;  L  C.  R. 
R.  Co.  V.  Mahan,  17  Ky.  Law  Rep.,  1200;  L.  &  N.  R.  R.  Co.  v.  Lowe, 
80  S.  W.  Rep.,  770;  Thompson  on  Negligence,  sec.  239;  Schlereth 
y.  Mo.  Pac  R.  Co.,  115  Mo.,  106;  B.  &  O.  R.  R.  Go.  y.  State,  33  Md., 
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542;  Gessly  v.  Mo.  Pac.  R.  Co.,  32  Mo.  App.,  413;  Shoner  v.  Penn. 
Co.,  130  Ind.,  70;  Kelly  v.  Union  R.  &  T.  Co.,  95  Mo.,  279;  Howard 
V.  Deleware  &  H.  Canal  Co.,  40  Fed.  Rep.;  I.  C.  R.  R.  Co.  v.  Barrow, 
5  Wall.,  90.) 

6.  Cofer  was  guilty  of  negligence. 

7.  The  instructions  refused  did  not  express  the  law  of  the  case. 

8.  No  incompetent  testimony  was  received. 

9.  While  appellee  could  not  recover  because  of  the  negligence 
of  Turner,  yet  the  negligence  of  Turner  did  not  bar  a  recovery  for 
the  negligence  of  Cofer.  (C,  N.  O.  &  T.  P.  R.  Co.  v.  Roberts,  23 
Ky.  Law  Rep.,  264;  St.  L.,  I.  M.  &  S.  W.  R.  Co.  v.  Neal  [Ark.], 
78  S.  W.  Rep.,  220;  Sherman  &  Redfield  on  Negligence,  sec.  187 
and  note  3  (4th  Ed.);  2  Jaggard  on  Torts,  1051;  K.  C,  &c.  R.  R. 
Co.  V.  Seeker  [Ark.].  48  L.  R.  A.,  819.) 

10.  The  statements  made  by  counsel  in  argument  are  not  grounds 
for  reversal. 

Opinion  by  Judge  Nunn. — Reversing. 

The  appellee's  intestate  was  an  engineer  on  a  work 
train  of  appellant,  and  was  killed  on  December  27, 
1 902,  at  Canej^dlle,  Grayson  county,  Ky.  The  deced- 
ent at  the  time  of  his  death  was  a  resident  of  Louis- 
ville, Jefferson  county,  Ky.,  where  the  appellee  quali- 
fied as  the  administratrix  of  his  estate.  She,  as  such 
administratrix,  instituted  this  action  in  the  Hardin 
Circuit  Court,  and,  in  substance,  alleged  in  the  peti- 
tion tliat  appellants,  Illinois  Central  Railroad  Com- 
])anj^  and  one  Louis  Cofer,  an  engineer  in  the  employ 
of  the  railroad 'company,  by  gross  negligence  ran  its 
engine  and  train  of  cars  on  its  railroad,  upon  which 
Cofer  was  acting  as  engineer,  with  great  force  and 
violence,  against  the  engine  in  charge  of  her  intestate, 
and  upon  which  he  was  at  the  time,  and  against  the 
(*ars  attached  thereto,  and  against  her  intestate,  and 
did  thereby  kill  him,  to  appellee's  damage  in  the  sum 
of  $20,000.  The  appellant  first  filed  a  plea  to  the  juris- 
diction of  the  Hardin  Circuit  Court  stating  that  the  ac- 
cident occurred  in  Grayson  county,  Ky. ;  that  Stith,  at 
the  time  he  was  killed,  was  a  citizen  and  resident  of 
vol.  120-16 
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Jeflferson  county,  Ky. ;  that  appellee  qualified  as  his 
administratrix  in  Jeflferson  county,  Ky.,  and  that  she 
resided  in  Jeflferson  county  at  the  time  of  filing  this 
suit,  and  still  resided  there;  that  appellant  had  its 
chief  officer  and  oflBces  which  it  had  in  Kentucky  in 
Jeflferson  county  at  the  time  of  filing  this  suit  and 
ever  since;  that  its  co-ai)i)ellant,  Louis  Cofer,  did  not 
reside  in  Hardin  county  at  the  time  of  the  happening 
of  the  things  com])lained  of  in  the  petition,  and  did  not 
then  reside  in  Hardin  county.  Upon  these  facts,  it 
asked  for  a  dismissal  of  the  action  because  the  Hardin 
Circuit  Court  did  not  have  jurisdiction.  The  appel- 
lant, by  answer  and  amended  answers,  traversed  all 
the  material  allegations  of  negligence  contained  in  the 
petition,  and  set  up  the  separate  defense  of  contribu- 
tory negligence  on  the  i)art  of  Stith,  and  also  set  out 
certain  rules  of  the  company  for  the  government  of  its 
.  ein])loyes,  and  averred  that  Stith's  position  on  the 
track  at  the  time  he  was  killed  was  taken  in  violation 
of  these  rules.  It  ai)pears  that  the  re])ly  of  a])pellee 
was  lost  from  the  record,  and,  in  order  to  avoid  delay 
and  expense,  it  was  agreed  that  all  i)leadings  should 
stand  as  if  all  affirmative  matter  in  them  had  been  con- 
troverted of  record,  and  as  if  all  affirmative  pleas  that 
could  have  been  made  had  been  made  .thereto,  and  the 
affirmative  pleas  controverted  of  record.  Thus  the 
issues  were  fairly  made  up  as  to  the  place  of  residence 
of  ai)i)ellee  at  the  institution  of  the  action  and  down  to 
the  time  of  trial,  and  as  to  negligence,  contributory 
negligence,  and  the  violation  of  rules  governing  the 
sei-vice  of  decedent  and  other  employes  of  the  ap- 
pellant com])any.  Upon  these  issues  there  was  a  trial 
and  a  verdict  and  judgment  for  appellee  for  $5,000 
against  both  of  the  appellants.  Their  motion  for  a 
new  trial  having  been  overruled,  they  have  appealed. 
The  first  ground  urged  for  a  reversal  is  that  the 
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lower  court  had  no  jurisdiction  of  the  action.  It  ap- 
pears from  the  record  that  at  the  time  of  Robert 
Stith's  death  he  was  a  resident  of  Jefferson  county, 
Ky.,  and  appellee  was  appointed  administratrix  of 
liis  estate  by  the  county  court  of  that  county.  The 
injuries  causing  his  death  were  inflicted  in  Grayson 
county.  But  at  the  time  of  the  institution  of  this 
action  the  appellee  was  a  resident  of  Hardin  county, 
and  the  action  was  brought  in  that  county  and  ap- 
pellant's line  of  railroad  passed  through  that  county. 
These  facts  are  virtually  conceded  by  both  sides.  Ap- 
pellants contend  that  the  personal  residence  of  the  ap- 
pellee in  Hardin  county  did  not  confer  jurisdiction 
upon  the  circuit  court  of  that  county  to  try  the  action. 
Section  73  of  the  Civil  Code  provides:  *'An  action 
against  such  carrier  for  an  injury  to  a  passenger,  or 
to  other  person  or  his  property,  must  be  brought  in 
the  county  in  which  the  defendant,  or  either  of  several 
defendants,  resides;  or  in  which  the  plaintiff  or  his 
]>roperty  is  injured ;  or  in,  which  he  resides,  if  he  re- 
sided in  a  county  into  which  the  carrier  passes."  This 
section  fixes  three  localities  where  such  an  action  may 
be  brought,  namely,  the  county  of  defendant's  resid- 
ence, the  county  where  the  injury  was  done,  and  the 
county  of  the  plaintiff's  residence,  if  the  carrier  passes 
into  that  county.  Manifestly,  the  personal  repre- 
sentative is  the  only  plaintiff  in  this  action,  and  the 
only  person  who  could  have  brought  it,  for  by  section 
6  of  the  Kentucky  Statutes  of  1903,  it  is  provided  that 
the  action  to  recover  such  damages  shall  be  prosecuted 
by  the  personal  representative  of  the  deceased. 
Therefore,  according  to  the  letter  of  the  statute,  the 
residence  of  the  personal  representative  is  one  of  the 
places  where  the  action  may  be  brought.  When  the 
General  Assembly  enacted  section  73  of  the  Code,  it 
evidently  had  the  convenience  of  all  parties  in  mind. 
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Therefore  it  allowed  the  plaintiff  to  sue  at  the  home 
of  the  defendant,  if  he  so  desired,  or  go  to  the  county 
where  the  injury  was  inflicted,  and  where  it  would 
l)robably  best  suit  the  convenience  of  the  witnesses, 
or  to  his  own  home  county,  provided  the  carrier  passed 
through  such  county.  The  purpose  of  this  last  clause 
was  to  place  the  jurisdiction  convenient  to  the  plain- 
tiff, and  yet  not  inconvenient  to  the  defendant.  The 
fact  that  plaintiff  resided  there  would  make  it  con- 
venient for  him,  and  the  fact  that  the  defendant  passed 
through  the  county  would  insure  that  it  would  not  be 
unreasonably  inconvenient  to  it.  There  is  reason  in 
this  provision.  If  the  home  of  the  personal  representa- 
tive, in  cases  of  death,  is  referred  to,  because  he  is  the 
one  who  must  look  after  and  prosecute  the  suit ;  but  it 
is  absurd  if  the  residence  of  the  deceased  is  referred 
to,  for  his  convenience  can  no  longer  be  consulted. 
He  can  have  no  connection  with  the  trial  of  the  action. 
Therefore  we  are  of  the  opinion  that  the  spirit  as  well 
as  the  letter  of  the  law  requires  the  construction  con- 
tended for  by  appellee  to  be  placed  on  this  section. 
(See  the  cases  of  Turner's  Adm'r  v.  L.  &  N.  B.  Co., 
110  Ky.,  879,  62  S.  W.,  1025;  23  Ky.  Law  R^p.,  340;  L. 
&  N.  R.  Co.  V.  Gilliam's  Adm'r,  71  S.  W.,  863,  24  Ky. 
Law  Rep.,  1536,  and  Sherrill  v.  C,  0.  &  kS.  W.  R.  Co., 
89  Ky.,  302,  11  Ky.  Law  R^p.,  502,  12  S.  W.,  465.) 

The  substance  of  the  facts  as  they  ay)pear  in  the 
record  is  as  follows:  A,ppel lee's  intestate  was  em- 
ployed by  the  appellant  company  in  the  capacity  of 
engineer,  and  was  placed  in  charge  of  the  engine  on 
one  of  its  work  trains.  This  train  worked  during  the 
day  at  Rosine  tunnel,  and  laid  up  at  night  at  the  town 
of  Caneyville,  where  they  had  no  yard  master  or  yard 
hands.  The  crew  of  the  work  train  consisted  of  the 
deceased;  Eiffler,  fireman;  McCann,  conductor,  and 
Turner,  flagman.    At  night  a  watchman  named  Bell 
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was  placed  at  the  engine,  but,  under  the  rules  of  the 
company,  he  could  not  move  it.  The  tank  of  this  en- 
gine became  leaky,  and  on  the  morning  of  December 
27,  1902,  before  the  usual  time  to  arise,  Stith,  EiflBer, 
•McCann,  and  Turner  were  all  aroused  at  their  board- 
ing house  by  Bell,  who  informed  them  that  the  water 
had  leaked  out  of  the  tank  and  was  low  in  the  engine, 
and  that  something  had  to  be  done  at  once.  They  all 
dressed  and  went  to  the  engine.'  Stith  went  into  the 
tank  to  repair  the  leak,  and  came  out  with  dry  feet. 
The  engine  had  become  hot  for  lack  of  water,  and  was 
getting  hotter  all  the  time.  There  was  no  night  opera- 
tor at  Caneyville,  and  it  was  too  early  for  the  day 
operator.  No.  104,  a  fast  passenger  train  going 
north,  was  past  due,  but  had  been  running  from  one- 
half  hour  to  four  hours  late,  and  they  had  no  means 
of  knowing  when  that  train  would  pass.  They  all 
considered  the  question  whether  they  should  flag  No. 
104,  and  take  the  engine  out  on  the  main  track  to  a 
water  tank  near  by,  and  take  water,  or  whether  they 
should  draw  the  fire  from  the  fire  box  and  let  the 
engine  die.  They  realized  that  one  of  these  things 
must  be  done  at  once,  and  concluded  to  flag  No.  104 
and  take  the  engine  out  to  the  tank.  Stith  ordered 
Turner,  the  flagman,  to  proceed  south  and  flag  No.  104. 
Turner  took  his  lantern  and  went  to  the  curve  south  of 
Caneyville,  1,120  yards  from  the  water  tank,  and, 
after  Turner  had  reached  this  point,  McCann  threw 
the  switch,  and  the  engine  was  taken  out  on  the  main 
track  to  the  water  tank.  McCann  left  the  switch  open, 
with  the  red  light  shining  squarely  down  the  track, 
and  very  soon  thereafter  No.  104  crashed  into  the 
work  engine  and  killed  Stith  and  Bell.  The  proof  also 
shows  that  the  distance  from  the  water  tank  to  the 
switch  light,  where  the  engine  came  upon  the  main 
tracki  was  215  yards,  and  the  switch  light  was  south 
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of  the  tank,  and  the  track  continued  straight  south  for 
905  yards  to  the  point  where  Flagman  Turner  was. 
The  appellant  Cofer  testified  that  104  was  one  of  four 
fast  trains  which  had  the  right  of  way,  under  the  rules 
of  the  company,  over  all  other  trains  on  the  road;' 
that  he  was  the  engineer  on  104  that  morning,  and  was 
going  north ;  that  he  did  not  see  Turner  at  the  point 
named  by  him,  attempting  to  flag  his  train,  nor  did  he 
notice  that  the  switch  was  turned  and  the  red  light 
was  against  him  until  he  was  about  100  yards  from  it, 
nor  did  he  discover  decedent's  engine  and  caboose  on 
the  main  track  until  the  headlight  on  his  engine  shone 
upon  the  caboose  of  the  decedent's  train;  that  he  then 
immediately  applied  the  emergency  brakes,  but  could 
not  stop  his  train,  and  the  collision  occured  with  such 
force  as  to  throw  both  engines  from  the  track;  that, 
when  he  first  saw  the  red  light  of  the  switch,  the 
thought  occurred  to  him  that  the  crew  of  some  train 
leaving  there  had  left  it  turned ;  that  he  could  with  his 
train  pass  over  it  without  injur\%  as  his  train  was  go- 
ing north,  but  the  switch  was  so  constructed  that  it 
would  have  been  dangerous  for  a  south-bound  train  to 
have  attempted  to  pass  it. 

The  appellants  contend,  under  the  facts  as  proven, 
that  they  were  entitled  to  a  peremptory  instruction, 
for  the  reason  that  Stith  took  his  train  from  the  side 
track,  a  place  of  safety,  and  placed  it  at  the  water  tank 
on  the  main  track,  in  a  place  of  danger,  when  he  knew 
that  104  was  due,  and  had  not  passed,  and  under  the 
rules  of  the  company  it  was  entitled  to  the  right  of 
way,  as  against  his  work  train.  Appellee  contends 
that  her  intestate  was  not  guilty  of  any  negligence; 
that  he  was  confronted  with  an  emergency  which  re- 
quired prompt  action  t^  avert  injuiy  to  the  engine 
in  his  charge,  which  by  the  rules  of  the  company  he 
was  required  to  protect,  and  also  to  avert  loss  of  time 
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to  the  train  crew  of  hands  at  Rosine  tunnel,  which 
would  have  resulted  if  he  had  drawn  the  fire  from  the 
box  and  permitted  the  engine  to  die — and  refers  to 
rule  106  of  the  company  which  reads,  '*In  all  eases  of 
doubt  and  uncertainty,  the  safe  course  must  be  taken 
and  no  risks  run,"  and  claims  that,  being  confronted 
with  this  emergency,  he  exercised  his  best  judgment, 
and  it  was  for  the  jury  to  say  whether  he  exercised 
this  judgment  properly  under  all  the  circumstances. 
We  are  of  the  opinion  that  appellee's  intestate  erred 
in  taking  his  engine  upon  the  track  under  the  circum- 
stances. He  knew  that  104  was  entitled  to  the  right 
of  way,  and  by  his  going  upon  the  nmin  track  with  his 
engine  he  would  probably  impede  the  progress  of  this 
fast  passenger  train,  which  had  important  connections 
to  make  for  the  benefit  of  passengers,  and  might  en- 
danger  the  lives  of  the  passengers  and  the  "company's 
^employes  and  its  property,  which  unfortunately  did 
occur  by  reason  of  his  mistake  and  violation  of  the 
rules.  He  should  not  have  taken  the  risk,  but  should 
have  taken  the  safe  course  and.  remained  on  the  side 
track.  But  this  being  true,  it  does  not  necessarily  fol- 
low that  appellant  was  entitled  to  the  peremptory  in- 
struction. The  rules  of  the  company,  as  shown  in  the 
record,  required  its  engineers  **to  keep  a  constant  and 
vigilant  lookout  for  signals  and  the  positions  of 
switches  while  running,  and  not  to  pass  red  signals 
and  red  lights  on  the  switches,  but  must  stop  and  as 
certain  the  cause."  It  is  further  provided  by  the 
rules  that  when  a  train  stops  or  is  delayed,  or  the 
main  track  is  obstructed,  the  same  must  be  protected 
by  the  flagman  when  necessarj^  to  prevent  accident. 
In  the  case  at  bar,  the  deceased,  confronted  with  the 
emergency  stated,  and  in  an  endeavor  to  protect  the 
property  and  interest  of  his  employer,  obstructed  the 
main  track  by  placing  his  engine  at  the  water  tank. 
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But  before  doing  so  he  sent  out  the  flagman,  with  his 
red  light  and  a  torpedo,  1,120  yards  in  the  direction 
from  which  104  was  coming,  for  the  purpose  of  flag- 
ging it.  The  red  switch  light  was  also  turned  against 
it.  The  deceased  knew  that  tlie  rules  of  the  company 
required  Cofer,  in  charge  of  104,  to  stop  his  train,  and 
^  not  to  pass  these  red  signals ;  and  he  had  the  right  to 
assume  that  he  would  perform  his  duty  under  the 
rules,  and  would  keep  a  constant  and  vigilant  lookout 
,  i; :  i  •  for  signals  and  switches,  especially  in  a  town ;  and, 

j'l  if  Cofer  had  done  so,  decedent  would  not  have  been 

injured  or  killed.    In  view  of  the  peculiar  facts  of  this 
case,  we  are  of  flie  opinion  that  appellee's  intestate 
violated  the  rules  of  the  company  in  taking  his  engine 
i\\  ^    out  on  the  main  track j  and,  if  he  had  done  so  without 

jjj  sending  out  the  flagman  and  turning  the  switch  light, 

T,  thereby  giving  notice  or  warning  to  the  engineer  of 

104,  the  court  should  have  given  a  peremptory  in- 
struction to  find  for  appellant.  But  conceding  that  he 
erred  in  judgment  as  to  his  duty,  the  facts  show  that 
it  was  an  honest  mistake.  His  purj^ose  was  to  pro- 
tect the  property  of  his  master.  He  took  all  the  neces- 
sary steps  and  precautions  provided  by  the  rules  to 
notify  and  warn  Cofer  of  his  situation  on  the  main 
track.  Under  these  facts  and  circumstances,  we  are 
not  willing  to  say  that  decedent  cut  himself  off  from 
all  right  of  protection. 

Appellants  contend  that  unless  the  judgment  is  re- 
versed, with  directions  to  the  lower  court  to  grant 
them  a  peremptory  instruction,  we  will,  in  effect,  over- 
rule the  opinions  in  the  cases  of  L.  &  N.  B.  Co.  v. 
Hiltner,  56  S.  W.,  654,  21  Ky.  Law  Rep.,  1826;  L.  &  N. 
R.  R.  Co.  V.  Scanlon,  60  S.  W.,  643,  22  Ky.  Law  Rep., 
1400;  L.  &  X.  R.  Co.  v.  Howard's  Adm'r,  82  Ky.,  212. 
6  Ky.  Law  Rep.,  163;  N.  M.  &  M.  V.  Co.  v.  Deuser,  97 
K7.,  92,  13  Ky.  Law  Rep.,  734,  29  S.  W.,  973;  and 
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Brown's  Adm'r  v.  L.  &.  N.  R.  Co.,  97  Ky.,  229, 17  Ky. 
Law  Rep.,  145,  30  S.  W.,  639.  After  an  examination 
of  the  eases,  we  are  of  the  opinion  they  do  not  apply 
to  the  facts  of  the  case  at  bar.  The  last  three  cases 
were  cases  of  ordinary  trespassers,  and  at  places 
where  they  had  no  right  under  any  circumstances  to 
be,  and  the  company  was  not  required  to  keep  a  look- 
out, and  owed  them  no  duty  except  to  save  them  if  dis- 
covered in  time.  The  first  two  cases  cited  are  cases 
where  the  engineers  were  injured  by  reason  of  the 
violation  of  rules,  but  they  did  not  give  or  attempt  to 
give  the  company  or  its  agents  in  charge  of  other 
trains  any  notice  or  warning  of  their  perilous  posi- 
tions, as  required  by  the  rules,  so  as  to  place  the  com- 
pany or  its  agents  under  the  duty  of  exercising  care 
to  avoid  injuring  them. 

We  are  of  the  opinion  that  the  principles  announced 
in  the  following  cases,  when  considered  with  reference 
to  the  particular  facts  of  this  case,  negative  the  idea 
that  appellants  were  entitled  to  a  peremptorj^  instruc- 
tion: L.  &  N.  R.  Co.  V.  McCoy,  81  Ky.,  415,  5  Ky.  Law 
Rep.,  397;  L.  &  N.  R.  Co.  v.  Earle's  Adm'r,  94  Ky., 
368,  15  Ky.  Law  Rep.,  184,  22  ^.  W.  607;  T.  C.  R.  Co. 
V.  Mahan,  34  S.  W.,  16,  17  Ky,  Law  Rep.,  1200;  Cahill 
V.  Cincinnati,  etc.,  R.  Co.,  92  Ky.,  345,  13  Ky.  Law 
Rep.,  714, 18  S.  W.,  2 ;  L.  &  N.  R.  Co.  v.  Coniflf 's  Adm'r, 
27  S.  W.,  865,  16  Ky.  Law  Rep.,  298;  L.  &  N.  R.  Co. 
V.  Adams'  Adm'r,  106  Ky.,  859,  21  Ky.  Law  Rep.,  498, 
51  S.  W.  577;  L.  &  N.  R.  Co.  v.  Lowe  (Ky.),  118  Ky., 
260,  25  Ky.  Law  Rep.,  2317,  80  S.  W.,  770;  and  Bowling 
Green  Stone  Co.  v.  Capshaw,  64  S.  W.,  507,  23  Ky.  Law 
Rep.,  945,  65  L.  R.  A.,  122.  In  the  last  case  cited, 
Capshaw  was  an  employe  of  the  stone  company.  His 
duties  were  those  of  a  carpenter  in  the  company's 
mill.  When  he  was  injured  he  was  in  front  of  a  truck 
for  the  purpose  of  testing  the  stone  thereon  to  see  if 
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it  had  been  sawed  in  straight  lines,  and  while  attend- 
ing to  this  he  was  injured  by  the  engineer  backing  the 
truck  over  his  foot.  The  company  claimed  that  Cap- 
shaw  was  not  in  a  place  or  performing  labor  where  his 
duties  required  him  to  be.  This  court  in  that  case,  in 
discussing  an  instruction,  said:  ''We  are  of  opinion 
that  this  instruction  is  erroneous  and  prejudicial  to 
appellant,  in  the  use  of  the  phrase  'or  by  the  exercise 
of  ordinary  care  might  have  known.'  This  placed 
upon  appellant  the  duty  of  keeping  a  lookout  for  ap- 
pellee at  a  place  where  he  voluntarily  placed  himself, 
without  orders,  direction,  or  duty  to  be.  If  appellee, 
outside  of  the  duties  which  he  was  employed  to  per- 
form, and  without  direction  from  Douglas,  the  super- 
intendent, so  to  do,  went  voluntarily  into  a  place  of 
danger — in  front  of  the  truck — he  should  have  called 
attention  to  his  position,  so  that  the  hookers  or  en- 
gineer would  know  of  his  peril,  and  would  then  be 
under  the  duty  of  exercising  care  to  avoid  injuring 
him.  If  appellee,  being  thus  situated,  without  direc- 
tions from  Douglas,  and  outside  of  his  duties,  failed 
to  give  the  hookers  or  engineer  notice  of  his  position, 
he  would  be  guilty  of  contributory  negligence,  for 
which  he  could  not  recover."  The  principles 
enunciated  in  this  case  seem  to  completely  cover  the 
one  at  bar;  i.  e.,  if  appellee's  intestate,  in  violation  of 
the  rules,  went  voluntarily  into  a  place  of  danger, 
onto  the  main  track,  on  the  time  of  104,  he  should 
have  called  attention  to  his  position,  so  that  those  in 
charge  of  104  would  have  known  of  his  peril,  and 
would  have  then  been  under  the  duty  of  exercising 
care  to  avoid  injuring  him.  It  appears  that  the  de- 
ceased performed  this  duty,  and  gave  notice  of  his 
position  in  the  way  and  manner  prescribed  by  the 
rules.  The  only  question  that  should  have  been  sub- 
mitted to  the  jury  was  whether  those  in  charge  of  the 
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fast  train,  No.  104,  saw,  or  by  the  exercise  of  ordinary- 
care  could  have  seen,  the  train  in  charge  of  Stith  in 
time  to  have  stopped  or  checked  his  train,  and  saved 
Stith  from  injury  and  death.  If  so,  the  appellee 
should  recover;  otherwise  the  findings  should  be  for 
the  appellants. 

On  the  trial,  appellee,  over  the  objection  of  appel- 
lants, introduced  in  evidence  some  professed  tests  of 
the  Westinghouse  air  brakes,  ai)pearing  in  the  back 
of  a  book  of  instructions  with  reference  to  the  use  and 
operation  of  such  brakes.  We  are  of  the  opinion  that 
the  court  erred  in  permitting  this  to  be  introduced  as 
evidence.  These  professed  tests  were  nothing  more 
tlian  advertisements  of  the  makers  for  the  purpose 
of  inducing  purchasers,  and  they  seem  not  to  have  been 
})repared  and  issued  by  appellants. 

For  these  reasons,  the  judgment  is  reversed,  and 
cause  remanded  for  further  proceedings  consistent 
with  this  opinion. 

Petition  for  modification  by  appellants  overruled. 


Case  32.— ACTION  BY  MARY  MORTON  &  OTHERS  AGAINST 
GABRIELLB    MORTON'S    GUARDIAN    FOR   A    CONSTRUC- 
'    TION  OF  A  WILL  AND  A  SALE  OF  THE  REAL  ESTATE 
DEVISED.— March.  25. 


Morton's  Gd'n  y.  Morton,  &c. 

Appeal  from  Jefferson   Circuit   Court,   Chancery 
Branch  (1st  Division). 

Shackelford  Miller,  Judge. 

Judgment  for  Plaintiffs.    Defendant  ai)poals.    Tie- 
versed, 


120      251 
132      787 


Digitized  by 


Google 


^52 


^N1?UCKY  ttfiPOfeTS.      [Vol.  120. 


MoTton's  GM'n  v.  Morton,  &c. 


r 


Wills — Construction — Contingent    Remainders — Alienation — Perpe- 
tuities—Judicial Sales— Statutes. 

1.  Wills^ — Construction — Testator  devised  his  homestead  to  his  two 

cousins,  M.  and  G.,  together  with  two  store  buildings,  and 
directed  that  the  income  of  the  stores  should  be  used  to  main- 
tain them  and  the  homestead;  that  the  home  should  never  be 
mortgaged  or  sold,  and,  that  in  event  of  the  death  of  either  of 
the  cousins,  the  interest  of  that  one  should  belong  to  the  other; 
that,  if  G.  should  be  the  last  to  die,  the  home  should  be  the 
property  of  his  daughter,  but,  if  M.  should  be  the  last  to  die, 
the  property  should  go  to  her  halfsister.  Held — That  the  re- 
mainder to  G/s  daughter  was  not  limited  on  the  death  of  M. 
before  G.  in  the  testator's  lifetime,  but  depended  on  her 
ultimate  death  before  G. 

2.  Contingent  Remainders — The  interest  of  G.'s  daughter  was  such 

as,  in  the  event  of  her  death  before  her  father  and  before 
coming  into  possession  of  the  property,  would  descend  to  her 
children,  or,  in  the  absence  of  children,  to  her  heirs  at  law,  at 
the  death  of  her  father  surviving  him. 

3.  Alienation — The  daughter's  interest  under  such   will   was   not 

limited  to  "the  family  home,"  but  included  the  two.  stores  de- 
vised by  testator  for  the  purpose  of  maintaining  such  home 
while  in  the  possession  of  his  own  relatives  and  devisees. 

4.  Perpetuities — ^Judicial    Sales — Where    testator    devised    certain 

property  to  his  cousins  for  life,  remainder  to  the  survivor, 
and  then  over  to  others,  and  declared  that  the  same  should 
never  be  sold,  such  provision  was  void  in  so  far  as  it  at- 
tempted to  prohibit  a  sale  after  the  vesting  of  the  estate  in 
the  remaindermen,  under  St.  1903,  sec.  2360,  providing  that 
the  absolute  power  of  alienation  shall  not  be  suspended  for 
more  than  the  life  or  lives  in  being  at  the  creation  of  the 
estate  and  21  years  and  10  months  thereafter. 

5.  Life  Estates — Bale  of — Civil  Code,  sec.  491,  authorizes  the  sale 

of  a  remainder  or  reversion  in  certain  cases  in  a  civil  action, 
but  section  492  declares  that  no  sale  shall  be  ordered  if  for- 
bidden by  the  deed,  will  or  contract  under  which  the  prop- 
erty is  held.  Held — That  the  provisions  of  section  492  are 
mandatory,  so  that  no  sale  of  real  estate  held  under  a  will 
expressly  prohibiting  a  sale  thereof  could  be  had  during  the 
life  estates,  though  consented  to  by  both  the  life  tenants  and 
remaindermen. 

L,  R.  YE2AMAN  guardian  ad  litem  for  infant  appellant 
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1.  If  the  words  of  survivorship  be  construed  as  referring  to 
the  period  of  the  testator's  death,  then,  since  both  Mary  Morton 
and  Gabriel  Morton  survived  the  testator,  the  result  would  be  to 
vest  in  them  all  the  property  in  fee  simple.  And  under  that  con- 
struction the  appellant,  Gabrielle  Morton,  would  have  no  interest 
whatever  in  any  of  the  property.  Upon  this  question  of  construc- 
tion the  court  is  referred  to  Wren  v.  Hynes,  Adm'r,  2  Met,  129; 
Wills  V.  Wills,  85  Ky.,  486;  Crozler  v.  Cundall,  99  Ky.,  202; 
Cooksey  v.  Hill,  20  Ky.  Law  Rep.,  1873;  Carpenter  v.  Hazelrigg, 
103  Ky.,  538. 

2.  But,  in  any  view  of  the  case,  it  would  seem  that  the  proposi- 
tion cf  compromise  made  by  the  appellant's  father  and  accepted  by 
the  statutory  guardian  is  most  generous,  and  decidedly  to  the  inter- 
est of  appellant.  Under  the  terms  of  the  compromise  she  would 
abandon  a  dubious  claim  to  a  contingent  interest  in  property  un- 
certain in  amount,  and  receive  in  lieu  thereof  at  once  the  absolute 
title  to  not  less  than  $25,000. 

3.  The  guardian  ad  litem  fully  realizes  the  importance  to  the 
appellant  of  the  questions  involved  in  the  case,  and  he  has  given 
to  it  his  best  thought.  But  after  careful  consideration  of  the  legal 
and  practical  questions  which  are  presented,  he  is  firm  in  the 
conviction  that  the  statutory  guardian  exercised  sound  business 
judgment  in  advocating  the  acceptance  of  the  offer,  and  that  the 
interests  of  the  appellant  will  be  best  subserved  by  an  affirmance 
of  the  decree. 

4.  In  view,  however,  of  the  important  interests  and  the  doubtful 
questions  Involved,  he  felt  it  to  be  his  duty  to  except  to  the  decree 
and  appeal  the  case,  in  order  that  the  rights  of  appellant  might 
be  finally  ascertained  by  this  court. 

HUMPHREY,  HIKES  &  HUMPHREY  for  appellees.    ' 

1.  Sec.  2030,  Ky.  Stats.,  provides  that  a  guardian,  "with  leave  of 
the  court,  may  compound  a  debt  or  demand  or  settle  or  compro- 
mise any  controversy  concerning  the  lands  of  his  ward,  when  the 
interests  of  the  ward  will  be  subserved  thereby." 

This  is  an  appeal  from  a  judgment  allowing  and  effectuating  a 
compromise  of  a  doubtful  and  contingent  claim  of  the  appellant, 
who  is  an  infant,  which  compromise  was  made  in  this  action  by 
appellant's  guardian,  with  leave  of  the  court,  in  pursuance  of  the 
authority  conferred  in  the  portion  of  6ec.  2030,  Ky.  Stats.,  above 
quoted. 

2.  We  submit  that  under  sec.  2030,  Ky.  Stats.,  the  guardian  has 
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the  express  authority,  with  the  leave  of  court,  to  compromise  any 
and  all  claims  which  the  infant,  Gabrielle  Morton,  might  have  in 
the  premises. 

We  submit  with  equal  confidence  that  the  compromise  made  is 
in  the  highest  degree  beneficial  to  the  infant,  Gabrielle  Morton, 
and  that  the  court  properly  approved  and  allowed  it  and  carried 
it  into  effect,  and,  therefore,  that  the  judgment  of  the  lower  court 
should  be  affirmed. 

AUTHORITIES  CITED. 
Ky.  Stats.,  sec.  2030. 

Opinion  by  Judge  Settle — Eeversing. 

The  will  of  W.  F.  Norton,  Jr.,  contains  the  following 
devise : 

**I  give  to  my  nearest  kin  on  earth,  my  two  double 
cousins,  Mary  Morton  and  Gabrielle  Morton,  my  house 
(tlie  family  home)  817  Fourth  street  between  Broad- 
way and  York,  Louisville,  Ky.,  and  every  thing  of 
every  nature  (contained  therein,  and  also  my  two  stores 
in  Paducah,  Ky. — orte  occupied  by  the  Hart  Hardware 
(Company,  and  one  by  P^riedman,  Kieler  &  Company, 
the  income  from  said  two  stores  which  is  paya;)le 
monthly,  to  be  used  in  the  first  i)lace,  in  paying  ^;11 
taxes  on  said  two  stores  and  all  taxes  on  the  family 
home,  above  named,  in  Louisville,  Ky.  and  the  re- 
mainder of  such  income  to  go  toward  the  nuvntenancc 
of  said  aforesaid  family  home.  In  case  it  should  be 
found  out  that  tlie  income  from  said  two  Paducah 
stores,  after  paying  all  the  taxes  named  above  tliere 
should  not  be  left  sufficient  money  to  properly  main- 
tain the  family  home,  tlien  in  that  case  under  the  ad- 
vice of  the  executors  named  in  my  will  said  two  valu- 
able Paducah  stores  can  be  sold  for  the  best  possible 
})rice,  for  cash,  and  the  proceeds  of  such  sale  must  be 
dei)osited  in  the  Fidelity  Tinist  and  Safety  Vault 
Company,  as  a  fund  to  be  used  only  for  the  mainte- 
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nance  of  the  family  home,  817  Fourth  street,  Louis- 
ville, Ky.,  which  family  home  must  neyer  be  mort- 
gaged or  sold.  (My  suite  in  said  home  consisting  of 
my  room,  my  mother's  room  and  bath  room,  must  be 
ke})t  intact  and  never  be  used  or  occupied  by  any  one.) 
In  the  event  of  the  death  of  either  one  of  the  two 
cousins,  named  above,  the  interest  of  that  one  to 
belong  to  the  other  of  the  two  cousins.  If  Ga- 
briel Morton  should  be  the  last  to  die,  then  the 
said  family  home  to  be  the  property  of  his  daughter, 
Gabriel  le  Morton,  for  her  own  use,  and  abso- 
lutely free  from  the  use  of  her  husband,  if  then 
married  or  to  be  married  thereafter ;  then  on  the  other 
hand,  if  Mary  Morton  should  be  the  last  to  die,  then 
the  family  home  to  be  the  property  of  her  half  sister, 
Aldine  N.  Morton,  in  her  own  right  and  absolutely  free 
and  clear  of  the  use  of  any  husband  she  iniglit  then 
have,  or  eyer  to  have  thereafter." 

This  action  was  instituted  by  Mary  Morton,  one  of 
the  devisees  under  the  will  of  W.  F.  Norton,  Jr., 
against  her  co-devisees,  Gabriel  Morton,  Aldine  Mor- 
ton, and  Gabrielle  Morton,  the  latter  being  an  infant 
under  14  years  of  age,  to  obtain  a  construction  of  the 
above  clause  and  a  sale  of  the  real  estate  devised.  The 
P^idelity  Trust  Company,  statutory  guardian,  of 
Gabrielle  Morton,  was  also  made  a  defendant.  It  was 
averred  in  the  petition  that  by  the  devise  in  question, 
the  property  therein  named  vested  absolutely  in  fee 
simple  in  Mary  Morton  and  Gabriel  Morton  upon  the 
death  of  W.  F.  Norton,  Jr.,  and  that  neither  Aldine 
Morton  nor  the  infant,  Gabrielle  Morton,  had  any 
interest  whatever  in  any  of  the  property  devised. 
This  view  of  the  matter  was  based  on  the  theoi-y  that 
the  provisions  of  the  devise  as  to  how  the  property 
should  go  in  the  event  of  the  death  of  Mary  Morton  or 
Gabriel  Morton,  or  both  of  them,  ought  to  be  construed 
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as  contemplating  such  death  as  occuring  before  that  of 
the  testator..  The  parties  named  asked  that  the  will 
be  declared  to  vest  the  fee-simple  title  to  all  the  prop- 
erty in  Mary  Morton  and  Gabriel  Morton,  and  by  an 
amended  petition  it  was  averred  that  the  property 
(except  the  household  furniture)  could  not  be  divided 
witliout  materially  impairing  its  value.  The  court 
was  therefore  asked  to  adjudge  that  all  of  it,  other 
than  the  household  furniture,  be  sold,  and  the  pro- 
ceeds divided  equally  between  Mary  Morton  and 
Gabriel  Morton.  The  answers  of  Gabriel  Morton  and 
Aldine  Morton  adopted  the  construction  of  the  de\nse 
contended  for  by  Mary  Morton,  and  concurred  in  the 
statements  and  prayer  of  the  petition  as  amended. 

From  the  averments  of  the  answer  of  Gabriel  Mor- 
ton ^lid  that  of  the  Fidelity  Tiiist  Company,  guardian 
of  Gabrielle  Morton,  it  appears  that  Gabriel  Morton, 
though  denying  that  his  daughter  had  any  interest  in 
the  property  in  question,  in  order  to  avoid  any  compli- 
cation arising  from  the  assertion  of  such  interest  in 
her  behalf  by  the  guardian,  proposed  to  the  latter  that, 
if  her  claim  to  the  entire  property  was  released,  and 
it  was  allowed  to  be  sold  as  the  property  of  Maiy 
Morton  and  himself  exclusively,  he  would  give  to 
Gabrielle  Morton  one-half  of  his  half  of  the  proceeds 
of  the  sale,  and,  in  any  event,  not  less  than  $25,000, 
which  sum  was  to  go  into  the  hands  of  her  guardian 
for  investment  on  her  account  and  for  her  benefit. 
The  compromise  thus  proposed  was  accepted  by  the 
guardian  upon  the  supposed  authority  conferred  by 
sec.  2030,  Ky.  St.  1903,  which  provides  that  a  guardian 
''with  leave  of  the  court,  may  compound  a  debt  or 
demand,  or  settle  or  compromise  any  controversy  con- 
cerning the  lands  of  his  ward,  when  the  interests  of 
the  ward  will  be  subserved  thereby.''  This- compro- 
mise the  guardian  presented  to  the  court  in  its  answer, 
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averring  that  it  was  highly  beneficial  to  Gabrielle  Mor- 
ton to  '*  secure  an  immediate  and  vested  and  sole  inter- 
est in  such  a  substantial  amount  of  money  in  lieu  of 
her  uncertain,  contingent,  and  remote  interest  in  the 
property  devised  by  the  will,''  and  the  court's  ap- 
proval of  the  compromise  was  asked  by  the  guardian. 
In  view  of  the  agreement  existing  between  the  guard- 
ian and  the  other  parties  to  the  action  as  to  the  pro- 
priety of  an  adjustment  on  the  basis  of  the  compro- 
mise, and  in  order  to  insure  disinterested  representa- 
tion of  the  infant,  it  was  thought  proper  to  have  a 
guardian  ad  litem  appointed  for  her,  which  was  done. 
It  appears  from  the  depositions  of  John  W.  Barr,  Jr., 
and  George  W.  Norton,  executors  of  the  will  of  W.  F. 
Norton,  and  wholly  disinterested  witnesses,  that  the 
two  Paducah  stores  are  worth  $45,000,  the  family 
residence  $18,500,  and  that  the  contents  of  the  family 
residence  consist  of  a  library  valued  at  $26,000,  and 
other  personal  property  valued  at  $7,318.93 ;  making 
the  total  value  of  the  real  and  personal  property 
$96,818.03.  The  witnesses  were  also  of  opinion  that 
the  proposed  compromise  would  prove  very  beneficial 
to  Gabrielle  Morton.  The  chancellor,  by  the  decree 
entered,  approved  the  compromise,  and  in  accordance 
therewith  and  the  agreement  of  all  the  parties  in 
interest  adjudged  that  Gabrielle  Morton  had  no  inter- 
est whatever  in  the  property  in  question,  but  that  the 
whole  thereof,  by  the  devise  in  the  will  of  W.  F.  Nor- 
ton, Jr.,  went  and  belonged  absolutely  in  fee  simple  to 
Mary  Morton  and  Gabriel  Morton.  The  decree  directed 
that  the  personal  property  in  the  family  residence, 
other  than  the  library,  be  divided  equally  between 
Mary  Morton  and  Gabriel  Morton;  that  the  library, 
family  residence,  and  the  two  stores  and  lots  in  Padu- 
cah be  sold,  and  the  proceeds  divided  by  giving  one 
half  to  Mary  Morton  and  the  other  half  to  the 
VOL  120-17 
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Fidelity  Trust  Company,  as  guardian,  out  of  which 
it  should  retain  one  half,  and,  in  any  event,  not 
less  than  $25,000,  for  Gabrielle  Morton,  and  pay 
the  balance  to  Gabriel  Morton.  The  guardian  ad 
litem,  being  in  doubt  as  to  the  correctness  of  the  chan- 
cellor's construction  of  the  devise  made  by  the  will 
of  W.  F.  Norton,  Jr.,  to  the  Mortons,  prosecutes  this 
appeal  in  behalf  of  the  infant,  Gabrielle  Morton,  to 
obtain  the  decision  of  this  court  upon  the  questions 
involved. 

Numerous  cases  have  been  decided  by  this  court  in 
which  it  was  held  that,  where  an  estate  is  given  by  will, 
which  may  be  defeated  upon  the  happening  of  a  con- 
tingency, and  there  is  no  other  period  apparent  or  in- 
tended, in  which  the  event  shall  occur,  it  shall  refer 
to  an  event  happening  within  the  lifetime  of  the  testa- 
tor. (Wren  v.  Hynes,  20  Mete.  129;  Wills  v.  Wills, 
85  Ky.,  486,  9  Ky.  Law  Rep.,  76,  3  S.  W.,  900;  Crozier 
v.  Cundall,  99  Ky.,  202,  18  Ky.  Law  Rep.,  116,  35  S.  W. 
546;  and  Carpenter  v.  Hazelrigg,  103  Ky.,  538,  20  Ky. 
Law  Rep.,  231,  45  S.  W.,  666.)  But  this  rule  does  not 
obtain  when  the  will  shows  on  its  face  that  the  event 
to  which  the  contingency  refers  is,  in  contemplation 
of  the  testator,  to  occur  after  his  own  death.  (Hart 
V.  Thompson,  3  R  Mon.,  488;  Moore  v.  Moore,  12  B. 
Mon.,  660;  McKay  v.  Merrifield,  14  B.  Mon.,  322; 
Harris  v.  Berry,  72  Bush.,  114;  Montgomery  v.  Mont- 
gomer\%  11  Ky.  Law  Rep.,  88,  11  S.  W.,  780;  Varble, 
Jr.,  V.  Phillips,  14  Ky.'Law  Rep.,  364,  20  S.  W.,  306; 
Harvey  v.  Bell,  &c.,  26  Ky.  Law  Rep.,  381,  81  S.  W.. 
671.)  If  the  words  of  survivorship  contained  in  the 
clause  of  the  will  under  consideration  be  construed  as 
referring  to  the  period  of  the  testator's  death,  then, 
since  both  Mary  Morton  and  Gabriel  Morton  survived 
the  testator,  the  result  would,  of  course,  be  to  vest  in 
them  the  title  to  all  the  property  in  fee  simple,  which 
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would  necessarily  exclude  the  appellant,  Gabrielle 
Morton,  from  taking  any  interest  whatever  therein. 
But  as  was  said  in  .Wren  v.  Hynes,  supra :  *  *  No  fixed 
rule  of  interpretation  can  be  established  as  applicable 
to  words  of  survivorship,  but  that  construction  should 
be  adopted  which,  considering  the  particular  devise 
upon  which  the  question  arises,  in  connection  with  all 
the  other  provisions  contained  in  the  instrument,  will 
be  most  likely  to  promote  and  effectuate  the  intention 
of  the  testator."  We  think  the  language  of  this  de- 
vise clearly  indicates  that  the  testator  intended  the 
words  of  survivorship  to  refer,  not  to  the  period  of  his 
death,  but  to  that  time  when  one  of  his  double  first 
cousins  actually  survived  the  other.  The  words,  *'if 
Gabriel  Morton  should  be  the  last  to  die,"  prove  that 
the  testator  intended  that  the  infant  appellant  should 
have  the  home  place  upon  the  death,  of  her  father, 
Gabriel  Morton,  if  he  survived  Mary  Morton,  without 
any  regard  to  when  that  survivorship  took  place. 
And  this  view  is  supported  in  the  same  way  by  the 
words,  *Mf  Mary  Morton  should  be  the  last  to  die." 
In  other  words,  Mary  Morton  and  Gabriel  Morton  took 
a  joint  life  estate  under  the  will  in  the  property  de- 
vised, the  interest  of  the  one  first  dying  to  go  to  the 
other  for  life  onlvj  with  remainder  in  fee  as  to  the 
whole  to  Aldine  Morton  in  case  Mary  Morton  should 
surv'ive  Gabriel  Morton,  but  to  Gabrielle  Morton  if 
Gabriel  Morton  should  survive  Mary  Morton.  While 
it  is  true  that  the  interest  of  appellant,  Gabrielle  Mor- 
ton, under  the  will,  is  contingent  upon  her  father,  Ga- 
briel Morton,  surviving  Mary  Morton,  it  is  such  an 
interest  as  would,  in  the  event  of  her  death  before  her 
father  and  before  coming  into  possession  of  the  prop- 
erty, go  to  her  children,  or,  if  none,  to  her  heirs  at 
law,  at  the  death  of  Gabriel  Morton,  if  he  should  sur- 
vive Mary  Morton. 
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Being  of  the  opinion,  tlierefore,  that  Gabrielle  Mor- 
ton has  a  contingent  interest  in  remainder  under  the 
will  of  W.  F.  Norton,  Jr.,  that  is  a  defeasible  fee  in 
remainder  liable  to  be  defeated  by  the  death  of  Ga- 
briel Morton  before  that  of  Mary  Morton,  it  becomes 
necessary  to  determine  whether  that  interest  is  con- 
fined to  what  the  testator  calls  his  ''family  home,"  or 
whether  it  extends  to  the  contents  of  the  home  place 
and  the  Paducah  storehouses  and  lots  as  well.     Tliis 
question  is  not  free  from  difficulty.     The  language  of 
the  devise  in  so  far  as  it  affects  the  appellant,  Ga- 
brielle Morton,  is:  *'If  Gabriel  Morton  should  be  the 
last  to  die  (i.  e.,  Jf  he  survives  Mary  Morton),  then  the 
said  family  home  to  be  the  property  of  his  daughter. 
Gabrielle  Morton,  for  her  own  use,"  etc.     While  the 
above  language  does  not  in  express  terms  include  in 
the  i3roperty  devised  appellant  the  Paducah  store- 
houses, or  the  contents  of  the  family  home,  yet,  when 
the   clause   is   read   and   considered   as   a   whole,  it 
is  manifest  that  the  testator  desired  and  intended 
to    provide    a    way    and    a    means    by    which    the 
family  home   should   be   maintained   at   least  while 
it   remains   in   the   })ossession   of  his   own  relatives 
and    devisees,  for    which    reason    he    dedicated    the 
income  from  the  Paducah  stores,  and,   if  the  need 
therefor  should  occur,  the  i)roceeds  of  the  sale  of  that 
property,  to  the  maintenance  of  the  family  home  and 
'^everything   of   every    nature     ccmt^iiicJ    therein.'' 
We  think,  tlierefore,  that  the  home,  its  contents,  and 
tlie    Paducah    storehouses    and    lots,    were    linked 
together  in  the  mind  of  the  testator  as  one  gift,  and 
that  it  was  his  intention  that  the  appellant,  Gabrielle 
^lorton,    should   have    a    contingent   interest  in  all. 
Furthermore,  that  such  was  the  intention  of  the  testa- 
tor is  demonstrated  by  the  fact  that  the  provisions  of 
the  will  requiring  the  income  of  the  Paducah  property 
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to  be  used  for  the  maintenance  of  the  family  home 
could  not,  as  he  well  knew,  be  carried  out,  without  giv- 
ing Q-abrielle  the  use  and  enjoyment  of  it  if  she  should 
become  the  owner  of  the  home.  If  by  the  use  of  the 
language,  "which  family  home  must  never  be  mort- 
gageed  or  sold,"  the  testator  intended  to  forever  pre- 
vent its  alienation  by  any  of  his  devisees  or  those  who 
may  take  it  as  heirs  at  law  of  any  of  them,  that  provi- 
sion of  the  will  is  violative  of  the  statute  against  per- 
petuities (sec.  2360,  Ky.  St.,  1903),  which  declares  that 
*'the  absolute  power  of  alienation  shall  not  be  sus- 
pended, by  any  limitation  or  condition  whatever,  for 
a  longer  period  than  during  the  continuance  of  a  life 
or  lives  in  being  at  the  creation  of  the  estate,  and 
twenty-one  years  and  ten  months  thereafter. ' '  To  the 
extent,  therefore;  that  the  inhibition  as  to  alienation 
of  the  property  may  have  been  intended  to  go  beyond 
the  vesting  of  the  estate  in  Gabrielle  Morton  or 
Aldine  Morton,  if  it  was  so  intended  by  the  testator, 
we  think  it  is  void.  But  it  was  manifestly  the  purpose 
of  the  testator  to  at  least  prevent  the  alienation  of  the 
family  home,  and  of  the  Paducah  stores  as  well  (un- 
less an  earlier  sale  of  the  latter  should  become  neces- 
sary for  the  maintenance  of  the  family  home),  during 
the  life  tenancy  of  Mary  Morton  and  Gabriel  Morton ; 
and  as  we  are  not  prepared  to  say  that  the  restriction 
to  that  extent  would  be  unreasonable,  we  think  it 
should  be  upheld.  (Stewart  v.  Brady,  3  Bush,  623; 
Stewart  v.  Barrow,  7  Bush,  368;  Rice  v.  Hall,  18  Ky. 
Law  Rep.,  814 ;  Kean  v.  Kean,  13  Ky.  Law  Rep.,  956, 
18  S.  W.  1032, 19  S.  W.,  184;  Johnson  v.  Dumeyer,  23 
Ky.  Law  Rep.,  2243,  66  S.  W.,  1025;  Wallace,  &c.,  v. 
Smith,  24  Ky.  Law  Rep.,  139,  68  S.  W.,  131;  Lawson 
V.  Lightfoot,  &c.,  27  Ky.  Law  Rep.,  217,  84  S.  W., 
739.) 
Snie  next  question  to  be  considered  is,  should  the 
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sale  adjudged  by  the  chancellor  be  approved  by  this 
court!  Obviously,  a  sale  of  real  estate  owned  as  in 
this  case  would  have  to  be  made  under  sec.  491,  Civil 
Code,  and  sub-sec.  1  of  sec.  492  of  the  Code  provides 
that  in  the  actions  mentioned  in  sub-sees.  3,  4,  and  5 
of  sec.  489,  and  in  sec.  491,  ''no  sale  shall  be  ordered 
if  forbidden  by  the  deed,  will,  or  contract  under  which 
the  property  is  held.''  The  provisions  of  sec*  492, 
supra,  are  mandatory,  and  must  therefore  be  obeyed. 
(Moore  v.  Thompson,  80  Ky.,  424,  4  Ky.  Law  Eep., 
303.)  So,  in  view  of  the  fact  that  the  sale  of  the  prop- 
erty in  question  is  forbidden  by  the  will  of  W.  F. 
Norton,  Jr.,  at  least  during  the  life  tenancy  of  Mary 
Morton  and  Gabriel  Morton,  we  are  constrained  to 
hold  that  the  judgment  of  the  chancellor  directing  its 
sale  was  unauthorized  and  improper.  As  the  will 
does  not  authorize  a  sale  of  the  Paducah  property  ex- 
cept upon  the  ground  that  it  should  become  necessary 
to  do  so  in  order  to  provide  a  fund  for  the  main- 
tenance of  the  "family  home,'*  we  think  its  sale  for 
any  other  purpose  is  also  forbidden  by  the  provisions 
of  the  will. 

In  arriving  at  the  conclusions  herein  expressed  jre 
are  not  unmindful  of  the  benefits  that  would  doubtless 
result  to  the  infant  appellant  from  the  sale  of  the 
property  in  question  and  compromise  agreed  upon  by 
the  father  and  guardian,  but  to  allow  such  a  disposi- 
tion of  the  property  devised  would  be  to  utterly  dis- 
.  regard  the  wishes  and  purpose  of  the  testator,  and, 
in  effect,  set  aside  his  will  without  the  form  of  a  eon- 
test.  As,  in  our  opinion,  the  sale  of  the  property 
should  not  be  permitted,  it  is  unnecessary  to  determine 
i      •  whether  the  statutory  guardian  of  appellant  had  au- 

thority to  effect  the  compromise  made  in  her  behalf. 

For  the  reasons  indicated,  the  judgment  is  reversed, 
and  cause  remanded  for  a  dismissal  of  the  petition. 
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Case  33.— ACTION  BY  FRANCES  WOLFE  AND  OTHERS  FOR 
A  JUDICIAL  SALE  OF  LAND  AND  DIVISION  OF  THE  PRO- 
CEEDS AMONG  THOSE  IN  INTEREST.— March  25. 


Wise  V.  Wolf,  &c 

Appeal  from  Shelby  Circuit  Court. 

R.  F.  Peak,  Circuit  Judge. 

From  the  Judgment  overruling   exceptions   to  the 
sale  the  i)urchaser,  F.  H.  Wise,  appeals.     Affirmed. 

Tudicial  Sales — Relief  from  Bid — Lien — Limitation — Adverse  Pos- 
session— Bar — Infancy — ^Valid  Title — Separate  Parcels — Sepa- 
rate Interests  Therein — Sale  as  a  Whole — Wife  not  Party — 
Boundary — Mlisdescription  Pending  Will  Contest  —  Special 
Term — Confirmation — Premature. 

1.  Judicial  Sales — Relief  From  Bid— While  the  rule  of  caveat  emptor 

applies  in  all  its  strictness  to  judicial  sales,  when  a  purchaser, 
before  confirmation,  shows  a  failure  of  title  in  some  material 
particular  a  court  of  equity  may  relieve  him  of  his  bid  where 
it  was  made  under  a  clear  misapprehension  of  fact  or  law  in- 
ducing the  bidding. 

2.  Limitation — An   unreleased   lien   on   land   for  purchase   money 

must  be  deemed  to  be  barred  by  limitation  against  a  deced- 
ent's estate  after  fifteen  years. 

3.  Adverse  Possession — After  thirty  years'  continuous,  adverse  pos- 

session of  land  in  this  State,  all  rights  of  others  are  barred, 
no  matter  under  what  disabilities  the  true  owner  may  have 
labored. 

4.  Same — Infancy — Where  a  grantee  of  land  took  possession  of  his 

purchase,  not  recognizing  or  admitting  the  right  of  any  other 
person  to  enjoy  it,  or  any  part  of  it  with  him,  but  in  hostility 
to  every  other  title,  under  a  warranty  of  a  complete  title,  his 
possession  is  adverse  to  any  owner  who  did  not  join  in  the 
conveyance,  although  such  owner  may  have  been  an  infant. 

5.  Valid  Title — Lands  sold  at  a  judicial  sale  which  had  been  in  the 

adverse  possession  of  the  decedent  (for  whose  estate  it  was 
sold)    and   those  claiming  under  him,   for  more   than   fifteen 
years  before  the  suit,  which  fact  was  set  out  in  the  petition, 
conferred  upon  the  purchaser  a  good  title  thereto. 
Q.  Separate  Interest  in  Separate  Parcels— Sale  aa  a  Whole — In  a 
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sale  of  land  as  a  whole  for  a  division  of  the  proceeds,  where 
the  heirs  are  by  different  parents  and  do  not  own  a  joint 
interest  in  each  parcel,  the  fact  that  one  of  the  heirs,  who  is 
an  infant,  owns  an  interest  in  a  portion  of  the  tract  which 
is  of  a  greater  value  than  an  average  of  the  whole  tract,  is 
not  cause  for  setting  aside  the  sale,  as  this  fact  can  be  ascer- 
tained by  the  court  befoie  distribution,  and  the  proceeds  ap- 
portioned so  as  to  give  to  such  infant  its  equitable  interest 
therein. 

7.  Wife  Not  Party — A  sale  will  not  be  set  aside  because  the  wife 

of  one  of  the  defendants  is  not  a  party  to  the  suit,  as  she  can 
still  be  brought  before  the  court  before  distribution  of  the 
sale  money,  and  her  potential  interest  ascertained  and  paid 
to  her  out  of  her  husband's  share. 

8.  Misdescription  of  Boundary — Where   the  land   intended   to  be 

sold  is  manifest,  the  sale  will  not  be  set  aside  because  of  a 
misdescription  of  the  boundary  caused  by  a  resurvey  by  the 
officer  making  the  sale,  nor  because  said  survey  was  not  filed, 
nor  because  some  taxes  are  due  on  the  land  which  can  be 
paid  out  of  the  sale  money  before  distribution. 

9.  Setting  Aside  Sale — The  sale  will  not  be  set  aside  because  one 

of  the  daughters  of  deceased  is  claimed  to  have  died  testate, 
devising  all  her  property  to  her  sister,  and  that  her  will  is 
being  contested,  because  if  the  will  is  probated  her  sister,  who 
is  a  party  to  this  action,  will  be  bound  by  the  decree,  and  if 
rejected,  then  all  her  heirs  are  parties  to  tliis  action  and  are 
bound  by  the  judgment  and  sale. 

10.  Valid  Sale — Special  Term — A  sale  of  land  made  and  confirmed 

at  a  special  term  of  the  circuit  court,  regularly  called,  is 
valid. 

11.  Confirmation — Same  Day  of  Filing  Report — A  sale  confirmed 
the  same  day  the  report  was  filed,  though  unusual,  is  not  in- 
valid as  to  the  purchaser,  where  it  is  not  shown  that  the  pur- 
chaser was  not  prevented  by  that  act  from  filing  exceptions 
of  merit  to  the  sale,  and  does  not  show  to  have  been  prejudiced 
thereby. 

GEORGE  NICHOLAS  AND  J.  C.  BECKHAM  ft  SON  for  appel- 
lant. 

SYNOPSIS  OF  ARGUMENT  AND  AUTHORITIES. 

1.  Appellant  Wise  did  not  know,  and  was  never  informed,  that 
there  would  be  special  term  of  Shelby  Circuit  Court  held  February 


(I 

J  J  20,  1904. 

J|  I  2.  The  order  of  Shelby  Circuit  Court  of  February  6,  1904,  calling 

\r  for  ft  special  term  of  that  court  on  February  20,  1904,  was  not 
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constructive  notice  to  appellant  Wise  of  the  calling  of  such  term 
as  he  was  not  a  party  to  the  suit  at  the  time  such  order  was  made. 

3.  Confirmation  of  the  sale  in  this  case  at  special  term  held  on 
February  20,  1904,  was  not  binding  on  appellant  Wise,  and  should 
not  prevent  his  filing  exceptions  to  report  of  sale,  and  the  doctrines 
in  KIncaid  v.  Tutt,  88  Ky.,  392,  do  not  apply  to  the  facts  in  this 
case. 

4.  Court  erred  in  not  allowing  report  of  sale  to  lie  over  for  ex- 
ceptions. 

5.  Sale  should  have  been  set  aside  because  of  encumbrances  and 
defects  noted  in  exceptions,  and  paticularly  because  the  court  hdd 
no  jurisdiction  to  make  the  sale  in  the  way  it  did  make  it.  Sub- 
sec.  2  of  sec.  490  authorizes  the  sale  of  a  vested  estate  in  pos- 
session, and  does  not  authorize  the  sale  of  two  or  more  vested 
estates  in  possession,  together,  at  least  in  thosd*  cases  where  sell- 
ing two  or  more  such  estates  together  will  result  in  an  inability 
to  divide  the  proceeds  according  to  the  interests  of  the  parties. 

6.  The  purchaser  is  not  estopped  to  question  the  title  because 
the  pleadings  disclose  the  defects  complained  of,  there  being 
nothing  in  the  judgment  of  sale  or  advertisement  informing  the 
public  that  the  title  to  be  sold  was  defective  or  encumbered. 

AUTHORITIES  CITED. 

3  B.  M.,  414,  Johnson,  &c.  v.  Lyle's  Adm'r;  5  B.  M.,  155,  Sharp 
v.  Pike,  Adm'r;  18  B.  M.,  33,  Commonwealth  v.  Graves  and  Clary; 
7  Bush,  320,  Blimm  v.  Commonwealth;  7  Bush,  591,  Huber  v.  Arm- 
strong; 13  Bush,  239,  Washington  Co.  v.  Thompson,  &c.;  7  Ky.  Law 
Rep.,  666,  Shelby  v.  Welch;  11  Ky.  Law  Rep.,  297,  Bales  v.  Com- 
monwealth; 94  Ky.,  529,  Toler  v.  Commonwealth;  sec.  964,  Ky. 
Stats.;  16  B.  M.,  290,  Carpenter  v.  Strother's  Heirs;  10  Ky.  Law 
Rep.,  456,  Jenkins  v.  Croften. 

N.  L.  BRONAUGH  and  WILLIS  &  TODD  for  appellees. 

1.  "It  is  a  well-fiettled  principle  that  in  judicial  sales  there  is  no 
warranty.  The  principle  holds  good  in  all  those  sales  of  real 
estate  made  in  equitable  proceedings  under  the  direction  and 
control  of  the  courts    ♦    ♦    ♦    in  proceedings  for  partition." 

"The  rule  caveat  emptor  applies  in  all  its  rigor  to  judicial  sales 
of  real  property."     (Rorer  on  Judicial  Sales,  sec.  459.) 

2.  According  to  our  conception  the  description  given  fairly 
bounds  the  land  in  such  a  way  that  they  can  be  identified  with 
reasonable  certainty.  And  which  must  have  been  identified  by 
appeUant,  for  acting  upon  these  descriptions  he  appeared  at  the 
sale,  bid  upon  the  land  and  became  the  purchaser. 

3«  Tbe  sppeUant's  oonteoUoa  ttot  the  allegation  in  the  peti< 
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tion  that  "the  property  can  not  be  divided  without  materially  im- 
pairing its  value  and  the  value  of  plaintiff's  interest,"  should  be 
supported  by  evidence,  is,  we  think,  amply  refuted  by  the  authori- 
ties he  cites,  viz;  Friddle  v.  Konn,  14  Ky.  Law  Rep.,  312;  Perkins 
V.  McCarley,  16  Ky.  Law  Rep.,  901. 

4.  What  difference  does  it  make  to  the  purchaser  whether  the 
proceeds  of  the  sale  are  distributed  accurately  or  not,  whether  it 
is  distributed  in  a  day,  or  the  parties  choose  to  litigate  over 
the  distribution  through  interminable  ages? 

5.  The  court  had  Jurisdiction  to  order  the  sale;  the  parties  were 
all  properly  before  the  court.  The  sale  was  properly  advertised 
and  conducted;  the  appellant  voluntarily  became  the  purchaser 
at  the  sale,  thereby  becoming  a  party  to  the  suit,  and  was  bounce 
to  take  cognizance  of  the  entire  record  in  the  case,  in  which  a 
.special  term  had  been  properly  called;  the  sale  was  properly  con- 
firmed at  the  special  term;  no  exceptions  were  filed  at  the  special 
term,  nor  at  either  of  the  three  rule  days  that  intervened  between 
that  time  and  the  May  term  of  court;  the  purchaser  took  immediate 
possession  of  the  property  under  the  order  of  court  entered  at  the 
special  term,  granting  him  possession  thereof,  and  placed  it  in 
the  care  and  custody  of  a  tenant  of  his  own  choosing;  the  dwelling 
house  on  the  premises  was  burned,  presumably  by  the  negligence 
or  carelessness  of  this  tenant,  or  of  some  member  of  his  family. 
Whether  he  had  actual  notice,  or  knew  that  there  would  be  a 
special  term  of  court  held  on  the  20th  day  of  February,  1904,  to 
confirm  this  sale  or  not,  acting  under  the  orders  entered  at  that 
term,  he  ratified  what  the  court  had  done,  and  it  is  now  too  late 
for  him  to  complain. 

AUTHORITIES    CITED. 

Todd  V.  Dowd,  1  Met.,  284;  Megowan  v.  Pennebaker,  3  Met.,  502; 
Vanbussum  v.  Maloney,  2  Met.,  551;  Kincaid  v.  Tutt,  88  Ky.,  392; 
Yocum  V.  Foreman,  14  Bush,  500;  Anderson  v.  Anderson,  18  B. 
Mon.,  97;  Rorer  on  Judicial  Sales,  sees.  458  and  459;  The  Monte 
Allegre  Case,  9  Wheat.,  616;  Puckett  v.  United  States,  4  Am.  Law 
Reg.,  460;  Bingham  v.  Mancey,  15  111.,  295;  Farmers  Bank  of  Ky. 
V.  Peter,  13  Bush,  591;  Humphrey's  Ex'or  v.  Wade,  84  Ky.,  400 
and  401;  Taylor  v.  Helm,  5  Ky.  Law  Rep.,  324;  Fearons  v.  Galle- 
gher,  7  Ky.  Law  Rep.,  298;  Friddle  v.  Konn,  14  Ky.  Law  Rep..  312; 
Perkins  v.  McCarley,  16  Ky.  Law  Rep.,  901;  Holland  v.  Holland,  21 
Ky.  Law  Rep.,  105;  Civil  Code,  sees.  518  and  520. 

Opinion  by  Judge  0  'Rear — Affirming. 

Herman  Rothschild  owned  about  400  acres  of  land 
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in  Shelby  county — ^part  of  it  jointly  with  one  of  his 
sons.  Herman  died  testate,  making  an  unequal  dis- 
position of  his  jestate.  Several  of  his  children  have 
sinc3  died  intestate  and  unmisirried.  The  children 
were  not  all  full  brothers  and  sisters.  In  consequence, 
the  land,  having  been  owned  in  several  tracts  though 
adjoining,  was  not  susceptible  of  division— even  if  it 
be  deemed  as  one  tract — ^so  as  to  set  off  to  some  of  the 
ultimate  heirs  their  respective  portions,  without 
greatly  impairing  its  value.  This  suit  was  brought 
under  sub-sec.  2  of  sec.  490,  Civil  Code  Practice,  for 
the  sale  of  the  land,  that  its  proceeds  might  be  divided 
among  those  in  interest.  A  decree  of  sale  was 
rendered  at  the  January  term,  1904,  of  the  Shelby 
Circuit  Court.  No  time  was  fixed  in  the  judgment  for 
the  sale.  The  commissioner  advertised  it  im- 
mediately, and  sold  it  on  the  first  day  of  the  county 
court  in  February,  1904.  Appellant  was  the  highest 
and  best  bidder,  and  executed  bonds  in  accordance 
with  the  terms  of  the  judgment.  At  the  January 
term,  1904,  the  court,  by  an  order  of  record,  called  a 
special  term  of  the  Shelby  Circuit  Court,  to  be  hield 
February  20,  1904,  to  consider  and  dispose  of  any 
motions  arising  in  and  try  certain  designated  cases  on 
the  docket,  including  this  case.  The  sale  was  reported 
to  the  court  at  the  special  February  term  on  February 
20, 1904,  and,  there  being  no  exceptions  filed,  the  sale 
was  that  day  confirmed,  and  a  deed  ordered  to  be  made 
to  the  purchaser.  At  the  next  regular  term,  which 
was  in  May,  appellant,  the  purchaser,  filed  exceptions 
to  the  commissioner's  report  of  sale,  and  moved  that 
the  order  confirming  the  report  made  February  20th 
be  set  aside.  The  substance  and  effect  of  the  grounds 
for  setting  aside  the  order  of  confirmation,  in  so  far 
as  they  are  competent  to  open  up  such  an  order  after 
the  term  at  which  it  is  entered,  may  be  stated  as  acci- 
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dent  and  surprise  suffered  by  the  complaining  party, 
by  which  he  was  prevented  from  appearing  and  de- 
fending the  action. 

It  is  settled  in  this  State  that  an  order  confirming 
a  judicial  sale  is  a  final  judgment,  over  which  the  court 
rendering  it  has  no  control  after  the  expiration  of  the 
term  at  which  it  was  entered.  (Carpenter  v.  Strother, 
16  B.  Mon.,  295 ;  Megowan  v.  Pennebaker,  3  Mete,  502 ; 
Thompson  v.  Brownlie,  76  S.  W.,  172,  25  Ky.  Law 
Rep.;  622 ;  Dawson  v.  Litsey,  10  Bush,  408,  except  for 
the  causes  mentioned  in  sees.  518,  340,  Civil  Code 
Practice,  regulating  the  granting  of  new  trials  after 
the  term  at  which  the  judgment  may  have  been  ren- 
dered (Hocker  v.  Gentry,  3  Mete.,  463;  McManama  v. 
Gamett,  3  Mete,  517). 

Sec.  521,  Civil  Code  Practice,  requires,  as  a  condi- 
tion precedent  to  a  complainant's  right  to  have  a  new 
trial  under  sec.  518,  that  he  must  state  in  his  applica- 
tion or. petition,  and  must  establish,  a  valid  defense. 
It,  therefore,  becomes  necessary  to  first  look  into  the 
exceptions  taken  to  the  sale  by  the  purchaser,  as,  if 
they  are  not  a  valid  defense  to  the  confirmation  of  the 
sale,  the  judgment  of  the  court  will  not  be  disturbed 
on  a  mere  matter  of  informality  of  practice,  where  no 
substantial  injury  is  done  to  the  party  complaining. 

The  exceptions  are  numerous,  and  go  to  the  point  of 
questioning  the  validity  of  the  judgment,  as  well  as  its 
regularity.  They  also  raise  the  sufficiency  of  the  title 
sold  to  certain  parts  of  the  land.  While  the  rule 
of  caveat  emptor  applies  in  all  its  strictness  to 
judicial  sales,  it  is  not  thought  that,  when  a  pur- 
chaser before  confirmation  shows  a  failure  of  the  title 
in  some  material  particular,  a  court  of  equity  may 
not  relieve  him  of  his  bid,  where  it  was  made  under 
a  clear  misapprehension  of  fact  or  law,  inducing  the 
biddingt 
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This  case,  for  the  purposes  for  which  we  are  con- 
sidering it,  may  be  deemed  as  coming  up  on  the  ex- 
ceptions before  confirmation,  as  we  are  to  look  at 
it  as  if  the  exceptions  were  presented  as  a  defense  to 
the  motion  to  confirm. 

Exception  No.  1  is  because  the  records  of  the  Shel- 
by county  court  clerk's  office  show  an  unreleased  lien 
against  part  of  the  land  sold,  being  for  a  balance  of 
purchase  money,  evidenced  by  notes  due  March  1, 
1887,  and  March  1,  1888,  respectively.  As  more  than 
16  years  have  gone  since  a  cause  of  action  arose 
upon  the  notes,  they  must  be  deemed  barred  by  limi- 
tation against  the  decedent's  estate.  (Sees.  2514,2528, 
Ky.  St.,  1903;  Yeates  v.  Weedon,  6  Bush,  438;  Prewitt 
V.  Wortham,  79  Ky.,  287,  2  Ky.  Law  Rep.,  282 ;  Ken- 
dall V.  Clark,  90  Ky.,  179,  11  Ky.  Law  Rep.,  980,  13 
S.  W.  583.)  Even  if  kept  alive  by  promises  or  pay- 
ments in  the  meantime,  they  are  nevertheless  barred 
as  liens  against  the  land  in  the  hands  of  a  subsequent 
innocent  purchaser  for  value.  (Tate  v.  Hawkins,  81 
Ky.,  577,  5  Ky.  Law  Rep.,  626,  50  Am.  Rep.,  181; 
McCracken  County  v.  Mercantile  Trust  Co.,  .84  Ky., 
344  8  Ky.  Law  Rep.,  314,  1  S.  W.,  585.) 

The  second  exception  is  that  in  1859  certain  named 
persons,  as  heirs  at  law  of  one  Thomas  McClain, 
purported  to  convey  to  Herman  Rothschild  a  parcel 
of  land  now  sold  under  the  court's  decree;  that  as  a 
matter  of  fact,  the  grantors  in  that  deed  were  not 
the  only  heirs  of  Thomas  McClain;  that  certain  oth- 
ers, some  of  whom  were  then  infants,  were  also  heirs, 
and,  as  such,  owned  undivided  shares  of  that  tract; 
that  the  deed  was  invalid  for  certain  informalities, 
and,  by  reason  thereof,  failed  to  convey  the  title  of 
certain  others  of  the  heirs,  named  as  grantors,  and 
that  the  statutes  of  limitation  cannot  be  invoked  by 
Rothschild,  because,  being  a  mere  joint  tenant  in  the 
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ownership  of  the  land,  his  possession  was  not  adverse 
to  the  others,  but  was  amicable.  After  30  years  of 
continuous  adverse  possession  in  this  State,  all  rights 
of  others  are  barred,  no  matter  under  what  disabil- 
ities the  true  owner  may  have  been  laboring.  (Sec. 
2508,  Ky.  St.,  1903.)  Rothschild  bought  the  land, 
and  it  was  attempted  to  be  conveyed  to  him — the 
whole  of  it — by  those  heirs  who  joined  in  the  deed. 
They  did  not  attempt  to  convey,  nor  does  the  deed 
show  that  Rothschild  thought  of  buying  less  than  the 
whole  tract.  When  he  entered  into  possession  un- 
der his  purchase  he  took  possession  not  recog- 
nizing or  admitting  the  right  of  any  other  per- 
son to  enjoy  it,  or  any  part  of  it,  with  him,  but  in 
hostility  to  every  other  title.  The  grantors  war- 
ranted to  him  the  complete  title  against  all  claims, 
and  went  so  far  as  to  specifically  guaranty  the  title 
against  the  claims  of  certain  infants,  whose ^ convey- 
ance, when  they  attained  their  majority,  the  grantors 
undertook  to  get.  This  precise  point  was  before  the 
court  in  Pope  v.  Brassfield,  110  Ky.,  128,  22  Ky. 
Law  Rep.,  1613,  61  S.  W.,  f);  and  it  was  there  decided 
that  tlie  grantee  under  a  similar  conveyance  took 
adversely  to  the  owner  who  did  not  convey,  and  not 
amicably,  as  a  joint  tenant.  (Also,  .see  Lannan  v. 
Huey,  13  B.  Mon.,  436,  and  Kiddle  v.  McRee,  4  Ky. 
Law  Rep.,  898.)  The  lien  reserved  in  the  deed  of 
1859,  and  not  released  of  record,  is  long  since  barred 
by  limitation,and  is  not  a  cloud  against  the  title. 

The  third  exception  goes  to  the  sufficiency  of  the 
title  to  some  15  acres  to  which  Ihe  Rothschilds  do  not 
show  any  proper  conveyance,  [t  is  alleged  in  the 
petition,  however,  as  well  as  otherwise  shovvn  in  the 
record,  that  Herman  Rothschild,  and  those  claiming 
under  him,  had  been  in  the  actual  adverse  possession 
of  this  parcel  of  land,  claiming  and  using  it  openly 
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and  exclusively,  for  more  than  15  years  befoi'e  the 
suit  was  brought.  This  conferred  upon  them,  evmi 
if  they  did  not  own  it  before,  a  perfect  title,  so  far  ' 
as  the  record  shows,  and  so  far  as  is  claimed.  (Sec. 
2505,  Ky.  St.,  1903;  Terrill  v.  Herron,  4  J.  J.  Marsh, 
527;  Marshall  v.  McDaniel,  12  Bush,  381.)  The  sec- 
tion  of  the  Civil  Code  of  Practice  (sec.  499)  requir- 
ing the  filing  of  the  written  evidences  of  title  for  the 
division  of  land  obviously  cannot  apply  to  this  pro 
ceeding. 

The  fourth  exception  raises  the  question  of  the 
validity  of  the  calling  of  the  special  term  of  court 
for  February  20,  1904,  which  will  be  particularly 
noticed  further  along. 

The  fifth  exception  complains  that  the  judgment  of 
sale  is  void,  for  each  of  two  reasons :  **  (1)  Because  it 
is  not  sufficiently  stated  that  the  property  sold  is  *a 
vested  estate  in  possession. '  ' '  Under  sec.  490  of  the 
the  Civil  Code  of  Practice,  only  such  estates  can  be 
sold  under  this  proceeding.  The  petitionrdoes  set  out 
the  character  of  the  title  owned  by  the  parties,  which 
shows  on  its  face  a  vested  estate  in  possession — the 
correct  manner  of  pleading  that  fact,  instead  of  using 
the  pleader's  conclusion  without  the  facts.  And: 
*'(2)  This  suit  was  brought,  as  shown  by  the  plead- 
ings, under  subsec.  2  of  sec.  490,  Civ.  Code  Prac,  for 
the  ])urpose  of  selling  the  real  estate  described  in  the 
pleadings,  that  the  proceeds  of  sale  might  be  divided 
among  those  entitled;  that  it  is  not  possible  to  do 
this,  under  this  sale,  because  all  the  property  de- 
scribed in  the  petition  was  sold  as  one  tract,  and 
said  property  is  composed  of  tracts  of  land  derived 
from  three  different  sources,  in  which  plaintiff  and 
defendants  are  interested  in  different  ways  and  in 
different  proportions."  The  land  sold  as  a  whole 
for  $46.50  per  acre.     It  was  appraised  as  a  whole 
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(though  not  required  by  law  to  be  appraised  at  all) 
at  $45  per  acre.  It  may  be  true  that  each  acre  is  not 
worth  precisely  what  everj^  other  acre  is.  In  that 
event,  it  may  be  possible  that  by  the  process  adopted 
in  making  this  sale  some  of  the  owners  suffered, 
while  others  gained.  So  far  as  the  adults  are  con- 
cerned, the  matter  is  not  objectionable,  for,  if  they 
saw  proper  to  adopt  it,  and  have  had  the  sale  con- 
firmed notwithstanding,  they  are  bound  by  it,  so  far 
as  the  purchaser  is  concerned.  But  one  of  the  de- 
fendant owners  is  an  infant.  The  interest  of  that 
one  may  be  the  one  which  has  suffered  by  the  course 
indicated.  If  it  has,  within  a  given  time  after  arriv- 
ing at  majority  the  case  could  be  re-opened,  and  the 
error  shown  by  the  infant,  and  the  purchaser  made 
to  bear  tlie  loss,  if  the  purchase  money  has  by  that 
time  been  paid  to  the  heirs  and  is  gone.  But  there 
is  no  occasion  to  take  that  risk.  The  purchase  money 
is  yet  to  be  paid  into  court,  and  its  distribution  has 
been  expressly  reserved  by  the  judgment  of  the  court. 
The  circuit  court  can  and  should  investigate  the  ques- 
tion as  to  whether  the  lands  in  which  the  infant  has 
the  greatest  interests  were  of  greater  average  value 
than  the  other  tracts,  and,  if  so,  the  extent  of  the 
difference.  If  found  to  exist,  the  court  can  and 
should  adjudge  to  the  infant  out  of  the  purchase 
money,  adjudging  the  remainder  to  the  adults  as  their 
interests  are  or  may  be  fixed  by  the  record.  In  this 
way  the  interests  of  the  infant  and  of  the  purchaser 
will  be  fully  protected. 

The  sixth  exception  is  that  one  of  the  defendant  own- 
ers (Samuel  Rothschild)  was  a  married  man,  that 
his  wife  was  not  joined  in  the  suit,  and  that  her  in- 
choate dower  in  her  husband's  interest  in  the  land 
is  a  cloud  upon  the  title  sold.  (Sec.  495,  Civ.  Code 
Prac;  Woman's  Club  v.  Reed,  64  S.  W.,  739,  65  S. 
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W.,  862,  23  Ky.  Law  Eep.,  1346,  111  Ky.,  806.) 
The  court  may,  and  should  yet,  cause  her  to 
be  made  a  party  defendant,  if  living,  and  the 
value  of  her  potential  right  found  and  paid  to  her 
out  of  her  husband's  share  of  the  proceeds  of  the  sale. 
This  precise  practice  was  done  and  approved  in  Beed 
V.  Beed,  80  S.  W.,  520,  25  Ky.  Law  Eep.,  2324. 

The  seventh  exception  relates  to  apparent  discrep- 
ancies in  the  description  of  the  boundary  as  shown 
by  a  comparison  of  the  petition  and  the  commis- 
sioner's report  of  sale  and  deed.  It  is  not  claimed, 
though,  and  doubtless  is  not  a  fact,  that  the  land 
ordered  to  be  sold  was  not  actually  sold,  and  that 
the  descriptions  of  it,  both  in  the  petition  and  in  the 
commissioner's  report,  do  not  fully  cover  it.  The 
discrepancy  occurred  by  reason  of  a  resurvey  caused 
to  be  made  by  the  commissoiner,  and  referred  to  in 
the  order  confirming  his  report.  The  objection  is 
not  substantial.  Until  some  error  is  pointed  out, 
the  niceties  for  exact  verification  desired  by  abstract- 
ors will  not  be  allowed  to  control,  and  to  upset  an 
otherwise  regular  judicial  sale.  The  sale  passes  the 
title,  notwithstanding  there  may  have  been  a  mis- 
description in  the  judgment  or  commissioner's  deed; 
the  land  intended  to  be  sold  being  manifest.  (Hil- 
debrand  v.  Bunnschu,  40  S.  W.,  920,  19  Ky.  Law 
Eep.,  430.) 

The  eighth  exception  complains  that  the  survey 
last  alluded  to  was  not  filed  of  record  in  the  case. 
That  can  be  done  yet,  if  desired. 

The  ninth  exception  relates  also  to  the  description. 
The  description  is  by  metes  and  bounds,  courses  and 
distances,  and  is  as  explicit  in  form  as  is  customary — 
indeed,  more  so — and  sufficient  in  every  sense.  It 
is  not  claimed  that  it  is  erroneous  in  any  material 
particular. 

ToL  120-18 
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The  tenth  exception  says  that  the  answer  of  the 
infant  defendant  was  filed  by  his  mother,  who  styles 
herself  in  the  pleadings  as  her  statutory  guardian,  and 
that  she  does  not  exhibit  evidence  of  the  fact.  The 
statutory  guardian  is  the  person  required  to  file  the 
answer.  (Sec.  36,  Civ.  Code  Prac.)  It  is  not  claimed 
that  she  is  not  in  fact  the  statutory  guardian.  Until 
there  is  an  issue  upon  that  allegation,  the  proof  of 
it  is  not  required. 

The  eleventh  exception  is  that  taxes  to  the  amount 
of  $66.30  assessed  against  the  land  for  the  year  1903 
had  not  been  paid.  Though  a  lien  on  the  land,  they 
were  not  due  when  the  sale  occurred.  The  proper 
practice  is  to  have  their  amount  credited  on  the  sale 
bonds,  and  for  the  purchaser  to  pay  them,  or  to  re- 
quire them  to  be  paid  out  of  the  purchase  money 
fund  in  court. 

The  twelfth  exception  is  that  one  of  the  owners 
(A.  Rothschild)  conveyed  his  interest  to  another 
(Louis  Rothschild)  by  deed  dated  July  9,  1898,  re- 
citing that  $1,000  of  the  purchase  money  was  not 
paid,  and  reserving  a  lien  on  the  land  to  secure  it; 
that  A.  Rothschild  is  dead,  and  that  his  personal  rep- 
resentative has  not  been  made  party  to  the  suit,  and 
the  lien  has  not  been  released.  Let  the  personal 
representative  be  made  a  party  before  the  purchase 
money  is  distributed,  and  his  rights  fully  adjudged, 
and  the  money  paid  to  him  out  of  the  fund  in  court, 
and  the  lien  released  by  judgment  of  the  court,  unless 
it  is  done  voluntarily  sooner.    • 

The  final  objection  is  that  one  of  the  daughters 
is  claimed  to  have  died  testate  in  Colorado,  devising 
to  her  sister  all  her  property,  including  her  interest 
in  the  lands  sold;  that  the  will  offered  for  probate 
^,  in  Colorado  is  being  contested;  and  that  her  interest 

'  in  the  lands  is  in  abeyance.    If  the  will  is  probated, 
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her  sister,  the  devisee,  being  a  party  to  this  action, 
will  be  bound  by  the  decree  and  sale  in  this  case.  If 
the  will  be  rejected  by  the  tribunal  having  the  juris- 
diction of  it,  then  all  her  heirs  at  law  who  are  her 
brothers  and  sisters  (she  having  died  then  intestate, 
unmarried,  and  without  parent  living)  are  parties 
to  this  suit,  and  are  bound  by  the  judgment  and  sale. 
Besides,  the  court  may,  and  doubtless  will,  in  the 
present  state  of  the  record,  hold  the  purchase  money 
represented  by  that  deceased  sister's  share  until  the 
controversy  as  to  its  inheritance  has  been  finally  de- 
cided. 

We  thus  conclude  that  taking  as  true,  all  that  ap- 
pellant says  in  his  exceptions  as  to  the  state  of  the 
title,  still  he  got  a  good  title,  the  fee  simple  to  the  land 
bought  by  him,  under  proceedings  regular  upon  their 
face,  and  in  a  court  having  jurisdiction  of  the  sub- 
ject-matter of  the  action  and  of  the  parties  to  it.  He 
presents  no  ground  for  getting  aside  the  sale. 

The  remaining  question  is,  was  the  special  February 
term,  1904,  of  the  Shelby  circuit  court,  legally  called, 
for  otherwise  its  judgment  confirming  the  sale  would 
be  invalid.  By  sec.  964,  Ky.  St.,  1903,  a  special  term 
of  a  circuit  court  may  be  held  in  any  county  when- 
ever the  business  so  requires,  in  the  judgment  of  the 
judge,  and  may  be  called  either  by  an  order  entered 
of  record  at  the  last  preceding  regular  term  in  the 
county,  or  by  notice  signed  by  the  judge,  and  posted  at 
the  courthouse  door  of  the  county  for  10  days  before 
the  special  term  is  held.  '^The  order  or  notice  shall 
specify  the  day  when  the  special  term  is  to  com- 
mence, and  shall  give  the  style  of  each  case  to  be 
tried,  or  in  which  any  motion,  order  or  judgment 
may  be  made  or  entered  at  the  special  term,  and  no 
other  case  shall  be  tried,  or  motion,  order  or  judg- 
ment entered  therein,  unless  by  agreement  of  par- 
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ties."  That  section  was  literally  complied  with  in 
this  case.  But  appellant  contends  that,  as  he  was  not 
a  party  to  the  action  when  the  order  calling  the 
special  term  was  entered,  he  cannot  be  deemed  to 
have  had  constructive  notice  of  it.  The  statute  does 
not  contemplate  that  actual  notice  must  reach  per- 
sons to  be  affected  by  it.  Constructive  notice,  re- 
sulting from  a  reasonable  opportunity  having  been 
afforded  them  to  know  that  the  cases  in  which  they 
may  be  interested  are  to  be  tried,  is  all  that  is  prao* 
ticable.  A  purchaser  at  a  decretal  sale  becomes, 
when  he  has  complied  with  the  terms  of  the  sale,  a 
party  to  the  action.  He  must  take  notice  not  only 
of  what  follows  in  the  action,  affecting  his  interest, 
but  must  look  to  what  has  gone  before.  (Kincaid  v. 
Tutt,  88  Ky.,  396,  10  Ky.  Law  Rep.,  306,  11  S.  W., 
297;  Bean  v.  Haffendorfer,  84  Ky.,  685,  2  S.  W., 
556,  3  S.  W.,  138;  8  Ky.  Law  Rep.,  739;  Huber  v. 
Armstrong,  7  Bush,  591.)  That  the  sale  was  con- 
firmed the  same  day  the  report  was  filed,  though 
unusual — and,  if  it  had  been  shown  that  the  pur- 
chaser or  other  party  were  prevented  by  that  act 
from  filing  exceptions  of  merit  to  the  sale,  would 
have  been  held  an  abuse  of  judicial  discretion — does 
not  seem  to  have  been  prejudicial  in  this  case,  as  no 
one  has,  even  at  the  succeeding  term  of  court,  pre- 
sented any  reason  against  the  confirmation. 

We  conclude  that  appellant,  as  purchaser,  got  the 
complete  title  to  all  the  land  sold,  and  that  the  pro- 
ceedings by  which  the  sale  was  confirmed  are  with- 
out harmful  error. 

The  judgment  is  therefore  affirmed. 
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Case  34.— ACTION  BY  J.  N.  SODEN  AND  OTHERS  AGAINST 
J.  M.  GRAY  TO  RECOVER  LAND.— April  12. 

Gray  ▼.  Soden,  &c. 

Appeal  from  Lyon  Circuit  Court. 

Thos.  p.  Cook,  Circuit  Judge. 

Judgment  for  plaintiffs.  Defendant  appeals.  Af- 
firmed. 

Land — Title  Bond   to  Husband — Subsequent  Patent  to  Widow — 
Sale  by  Widow — Title  in  Children — ^Improvements. 

1.  Land — Title  Bond — Purchase  by  Husband — Subsequent  Patent 

to  Widow — ^E>ffect — ^Where  the  husband  took  possession  of 
a  tract  of  land  under  a  title  bond,  and  held  it  adversely 
and  continuously  for  thirty  years,  the  fact  that  his  widow 
after  his  death  procured  a  patent  for  it  from  the  Common- 
wealth does  not  affect  the  interest  of  the  husband's  children 
therein,  who  claim  as  his  heirs  subject  to  the  widow's  life 
estate;  and  a  sale  of  wh'ich  land  by  the  widow  passed  to  the 
purchaser  only  the  use  of  same  during  the  life  of  the  widow. 

2.  Improvements — A  purchaser  of  land  from  a  widow  who  has 

only  a  life  estate  therein  is  not  entitled  to  recover  for  im- 
provements made  thereon  and  make  the  heirs  responsible 
therefor. 

E.  H.  JAMES  for  appellant 

We  contend: 

1.  The  court  erred  in  adjudging  the  heirs  of  Jacob  Stephens 
to  be  the  owners  of  the  land.  Jacob  Stephens  may  have  posses- 
sion of  the  land  for  over  thirty  years,  but  that  did  not  bar  the 
Commonwealth's  riglit  of  entry  upon  it  as  he  could  not  hold 
adversely  to  the  Commonwealth.  It  may  be  conceded  that  Jacob 
Stephens  had  the  .pre-emption  right  to  the  land,  but  when  nb 
died  the  right  died  with  him;  the  widow  remained  in  posses- 
sion and  exercising  that  right  by  having  the  land  patented  and 
acquired  a  perfect  title  thereto  under  her  patent  She  had  a 
right  to  sell  it 

If  the  only  right  of  Jacob  Stephens  ceased  at  his  death,  then 
Ua  belri  luid  no  interest  tbereliu 
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2.  The  court  erred  In  refusing  to  allow  appellant  for  the  Im- 
provements made  by  him  on  the  land. 

These  improvements  were  made  in  good  faith  by  appellant,  he 
believing  himself  to  be  the  owner  of  the  land  by  reason  of  his 
purchase  and  deed.  (Ky.  Stats.,  sec.  28;  Heartley  v.  Heartley, 
3  Met.,  56;  4  Bibb,  554,  and  cases  cited.) 

NEWTON  W.  UTLEY  for  appellees. 

1.  The  proof  clearly  shows  that  Jacob  Stephens  lived  on  the 

land  In  controversy  for  over  thirty  years  and  claimed  to  own 

it;    that   he   bought   it   from   Daniel   Hlllman,   who   gave   him  a 

"title  bond"  therefor,  the  said  Hillman  having  had  peaceable  pes- 

ttSS  '  session  thereof  for  many  years  prior  to  his  sale  to  Stephens. 

:f  {  •  2.  We  claim  that  by  virtue  of  this  claim  and  possession  the 

• »  *  land  belonged  to  Stephens,  and  at  his  death  passed  to  his  child- 

•**  ren,  subject  to  the  dower  right  of  the  widow  therein. 

*^  3.  Appellees  claim  that  the  transaction  between  Nancy  Stephens 

^j*  and  appellant  was  in  violation  of  sec.  210  Ky.  Stats.,  and  that 

{^2  appellant  was  barred  to  plead  the  transaction  as  a  defense.     (Ky. 

Stats.,  sees.  210.  211,  212;  Shaw  v.  Revel,  19  Ky.  Law  Rep.,  348; 

I|^  Sutton  V.  Pollard,  96  Ky.,  640,  and  cases  cited;    Logan  v.  Ball, 

&c.,  78  Ky.,  607,  and  cases  cited.) 

*    i 

Opinion  by  Judge  Paynter — Affirming. 

I  Jacob  Stephens  died  some  years  ago,  leaving  a 

•  widow,  Nancy  Stephens,  and  some  children  and  de- 

scendants of  deceased  children.  The  intestate  left 
a  tract  of  land  containing  93  acres.  After  his  death 
the  widow  continued  to  hold  it  for  some  time,  and 
then  sold  it  to  the  appellant.  Gray  claimed  title  to 
it  by  virtue  of  that  sale,  whereupon  the  appellees, 
heirs  at  law  of  the  intestate,  instituted  this  action  to 
recover  it.  The  evidence  shows  that  Jacob  Stephens 
purchased  the  land  from  one  Hillman,  and  received 
a  title  bond  therefor,  under  which  he  occupied  and 
claimed  it  until  his  death.  The  appellees  and  those 
through  whom  they  claim  were  in  the  adverse  pos- 
session of  the  land  for  more  than  thirty  years,  claim- 
ing it  as  their  own.  The  widow  was  entitled  to  a 
homestead  in  the  land,  and  at  her  death  it  went  to 
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the  heirs  at  law  of  the  intestate.  This  is  denied,  how- 
ever, because  it  is  averred  by  the  appellant  that  no 
patent  was  ever  issued  for  the  land  until  one  was 
issued  to  the  widow  after  the  death  of  her  husband, 
and  by  reason  of  that  fact  she  became  the  owner 
of  the  fee-simple  title  to  the  land,  and  that  her  con- 
veyance to  him  vested  him  therewith.  It  is  urged 
that  the  long  possession  by  the  appellees  and  those 
through  whom  they  claim  does  not  avail  them.  The 
statute  of  limitations  never  runs  against  the  Com- 
monwealth, unless  the  statute  expressly  provides  that 
it  may  do  so.  The  statute  authorized  the  application 
of  the  statute  of  limitations  against  the  Common- 
wealth. Sec.  2523,  Ky.  Stats.,  1903,  reads  as  follows: 
**The  limitations  prescribed  in  this  chapter  shall  ap- 
ply to  actions  brought  by  or  in  the  name  of  the  Com- 
monwealth, in  the  same  manner  as  to  actions  by  pri- 
vate persons,  except  where  a  different  time  is  pre- 
scribed by  some  other  chapter  in  this  revision."  This 
statute  was  part  of  the  Rev.  Stats,  at  the  time  Hart- 
ley V.  Hartley,  3  Mete,  56,  was  decided.  In  that 
case  this  court  announced  the  same  rule  that  was 
announced  in  Chiles  v.  Calk,  4  Bibb,  554,  wherein 
it  is  held  that  no  one  can  acquire  a  seizin  in  posses- 
sion adverse  to  the  Commonwealth,  and  that  the 
lapse  of  time  cannot  operate  as  a  bar  to  the  Com- 
monwealth's right  to  enter  upon  land  not  granted 
by  her.  The  statute  we  have  quoted  was  in  effect 
when  the  opinion  in  Hartley  v.  Hartley  was  deliv- 
ered, but  the  court  does  not  seem  to  have  taken 
any  notice  of  it.  The  section  quoted  is  part  of  the 
chapter  containing  the  law  of  limitation  as  to  real 
property,  and  by  its  terms  it  must  apply  to  the  Com- 
monwealth the  same  as  an  individual.  Our  attention 
has  not  been  called  to  any  opinion  of  this  court 
wherein  the  statute  to  which  referenoe  is  made  has 
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been  applied.  If  the  statute  of  limitations  does  not 
apply,  then  the  appellant  failed  to  sustain  the  issue 
tendered  by  him  that  there  had  not  been  a  grant 
to  any  one  by  the  Commonwealth  previous  to  ihe  one 
made  to  the  widow.  No  proof  was  taken  upon  this 
issue. 

The  appellant  was  not  entitled  to  recover  for  im- 
provements, because  the  widow  simply  had  a  life 
estate,  and  he  could  not  make  improvements  on  the 
^*|/  land  any  more  than  the  widow  could  have  done,  and 

'"*'  made  the  heirs  responsible  therefor.    The  appellant 

did  not  have  any  greater  interest  in  the  title  to  the 
land  than  did  the  widow,  and  that  was  to  the  use 
of  it  during  her  life. 
The  judgment  is  affirmed. 


!l.  Case  36.— ACTION  BY  CITY  SAVINGS  BANK,  AS  GUARDIAN 

li  OF  VIRGIL  THOMAS  AGAINST  W.  E.  GARTH,  AS  GUARD- 

*'  IAN  FOR  SAME.— April  12. 

Garth  v.  City  Savings  Bank* 

Appeal  from  Warren  Circuit  Court. 

B.  W.  Bradburn,  Circuit  Judge. 

Judgment  for  plaintiff.     Defendant  appeals.     Af- 
firmed. 

Infants — ^Domicile — Guardian — ^Appointment 

1.  Where  after  the  death  of  her  husband  in  Kentucky,  the  widow 
moved  from  Kentucky  to  Tennessee,  and  took  her  Infant 
child  with  her,  intending  to  make  Tennessee  her  future 
home,  and  died  there  after  having  so  resided  for  about  three 
years,  her  domicile  was  the  domicile  of  her  Infant  child, 
and  said  infant  having  reached  the  age  of  14  years,  had  the 


Digitized  by 


Google 


Vol.  m.]    jAimAttY  *m3iU,  im.         m 


Garth  v.  City  Savings  Bank. 


right  under  the  laws  of  the  State  of  Tennessee  to  choose  a 
guardian  in  said  State,  and  said  guardian  is  entitled  to  re- 
cover the  personal  estate  of  the  infant  from  a  guardian  pre- 
viously appointed  in  Kentucky. 
2.  The  fact  that  sec.  2032,  Ky.  Stats,  gives  the  custody  of  the 
ward's  person,  as  well  as  his  estate  to  the  guardian,  does 
not  give  the  guardian  the  power  to  control  the  domicile  of 
the  ward  as  against  its  mother. 

SAMUEL  D.  HINBS  and  W.  B.  GARTH  for  appellant. 

(No  brief  in  the  record.) 

J.  P.  ATKINSON  and  JOHN  L.  -STOUT  for  appellee. 

POINTS  AND  AUTHORITIES. 

1.  Jurisdiction  of  a  court  to  appoint  a  guardian.  (Tiffany's 
Persons  and  Domestic  Relations,  sec.  158;  Schouler's  Domestic 
Relations,  sec.  303.) 

2.  Right  of  natural  guardian  to  custody  of  ward.  (Ky.  Stats., 
sec.  2033;  Tiffany's  Persons  and  Domestic  Relations,  p.  308.) 

3.  Right  of  natural  guardian  to  change  domicile  of  infant  child. 
(Am.  &  Eng.  Ency.  Law,  1st  Ed.,  vol.  5,  p.  866;  Am.  &  Eng. 
Ency.  Law,  2d  Ed.,  vol.  10,  p.  30,  and  notes;  Tiffany's  Persons 
and  Domestic  Relations,  p.  292;  Schouler's  Domestic  Relations, 
sec.  230;  School  Directors  v.  James,  37  American  Decisions,  525- 
627;  Lamar  v.  Micou,  112  U.  S.,  470-471;  Woodward  v.  Woodward, 
11  S.  W.  Rep.,  896;  Van  Matre  v.  Sankey,  39  American  State 
Reps.,  204;  Allen,  Adm'r  v.  Thomasson,  54  American  Decisions,  57.) 

4.  Upon  death  of  natural  guardian  domicile  of  infant  becomes 
fixed,  remaining  same  a&  that  of  latt  surviving  parent.  (City  of 
Louisville  V.  Sherley,  80  Ky.,  74;  Mills'  Gd'n  v.  City  of  Hopkins- 
vllle,  11  Ky.  Law  Rep.,  166;  School  Directors  v.  James,  supra; 
In  matter  Afflick,  3  Mac  Arthur  (D.  C),  95;  Lewis  v.  Costello, 
17  Mo.  Apps.,  593;  Van  Matre  v.  Sankey,  supra.) 

6.  Authorizing  personal  Judgment  against  guardian.  (Am.  & 
Eng.  Ency.  Law,  2d  Ed.',  vol.  15,  p.  79;  Hemphill  v.  Lewis,  7 
Bush,  216.) 

Opinion  by  Judge  Barker.— Affirming. 

This  recjord  involves  a  controversy  between  ap- 
pellant and  appellee  as  guardian,  of  Virgil  Thomas 
for  the  possession  of  his  personal  estate.  The  father 
of  the  infant,  Sam  C.  Thomas,  died  in  1888,  domi- 
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ciled  in  Warren  county,  Ky.,  leaving  a  wife,  Mrs. 
Fannie  Thomas,  and  the  infant,  Virgil  Thomas,  sur- 
viving him.  His  only  estate  appears  to  have  been 
a  policy  of  insurance  on  his  life,  which  the  company 
for  some  reason  refused  to  pay,  and  which  there- 
upon became  a  subject  of  litigation.  Pending  this 
controversy  a  guardian  was  appointed  for  the  in- 
fant, and  before  the  policy  was  finally  collected  the 
widow,  with  her  infaut  son,  then  about  three  years 
..•-•-•J  old,  moved  to  Nashville,  Tenn.,  and  became  a  resi- 

*i*j»1  dent  there.    When  the  policy  was  paid,  the  portion 

•^•*j  of  the  infant,  amounting  to  about  $500,  was  turned 

•n']  over  to  his  guardian  appointed  by  order  of  the  War- 

*1J|!  ren  county  court,  and  by  successive  devolution  from 

*.3j.  one  guardian  to  another  it  has  reached  the  hands 

*"'-  of  the  appellant,  who  now  holds  it. 

After  moving  in  1890  to  Nashville,  Mrs.  Fannie 
Thomas  died  domiciled  there  in  1893,  on  her  death- 
mf  bed  giving  her  son,  Virgil,  to  her  mother,  Mrs.  Annie 

II*  ,  Law,  with  whom  he  has  since  lived.    In  1902,  when 

'|;;  he  had  reached  the  age  of  14  years,  Virgil  Thomas, 

*^^  by  virtue  of  the  laws  of  Tennessee,  chose  the  appellee 

as  his  guardian,  and  this  corporation  was  duly  ap- 
pointed and  qualified  as  such.  Afterwards  it  insti- 
tuted these  proceedings,  under  sec.  2043,  Ky.  Stats., 
1903,  to  recover  from  appellant  the  personal  estate 
belonging  to  the  infant.  In  the  circuit  court  tlie 
chancellor  rendered  a  judgment  in  accordance  with 
the  prayer  of  the  petition,  of  .which  appellant  now 
complains. 

It  is  conceded  in. the  argument  by  appellant^  as  we 
understand  it,  that,  if  the  domicile  of  the  infant  is  in 
Nashville,  the  appointment  of  appellee  is  valid,  and 
the  judgment  of  the  chancellor  must  be  affirmed,  and 
by  the  appellee  that,  if  his  domicile  is  in  Warren 
county,  the  order  of  appointment  of  appellee,  for 
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want  of  jurisdiction,  is  void,  and  the  judgment  must 
be  reversed. 

We  have  no  doubt  that  when  Mrs.  Thomas  moved 
to  Nashville,  in  1890,  it  was  with  the  intention  of  mak- 
ing it  her  permanent  residence,  and  that  she  became 
legally  domiciled  there.  The  question  of  law  then 
arises,  did  the  domicile  of  the  mother  become  the 
domicile  of  her  infant  son!  This  must  be  answered 
in  the  aflSrmative.  The  domicile  of  the  father  at 
his  death  is  the  domicile  of  his  infant  children.  (City 
of  Louisville  v.  Sherley,  80  Ky.,  71,  3  Ky.  Law  Rep., 
566;  Munday  v.  Baldwin,  79  Ky.,  121,  1  Ky.  Law 
Rep.,  420;  Mills'  Guardian  v.  Hopkinsville,  11  S.  W., 
776,  11  Ky.  Law  Rep.,  166.)  On  the  death  of  the 
father,  the  mother,  as  long  as  she  remains  unmarried, 
is  the  natural  guardian  of  the  infant  children,  and 
her  domicle  becomes  theirs.  She,  in  the  matter  of 
controlling  the  domicile,  taking  the  place  of  the 
father.  (School  Directors  v.  James,  37  Am.  Dec, 
525;  Allen,  Adm'r  v.  Thomasson,  54  Am.  Dec,  55;  A. 
&  E.  Encyclopaedia  of  Law  (2d  Ed.),  vol.  10,  p.  30; 
Cyc,  vol.  14,  p.  844;  Schouler's  Domestic  Relations, 
sec.  230.)  The  reasoning  of  the  court  in  the  case  of 
Munday  v.  Baldwin,  sought  to  be  applied  by  appel- 
lant to  the  casjB  at  bar,  is  in  no  wise  inconsistent 
with  the  principle  that  the  domicile  of  the  infant  after 
the  death  of  the  father  follows  the  mother.  In  the 
case  cited  an  aunt  of  the  infant  orphan  took  him  to 
her  home  out  of  this  State,  and  the  court  held  that  the 
aunt  had  no  power  to  change  the  domicile  of  the 
infant,  and  it  therefore  remained  where  his  parents 
resided  at  their  death. 

Nor  does  it  follow,  as  appellant  contends,  that  be- 
cause sec.  2032,  Ky.  St.,  1903,  gives  the  custody  of 
the  ward's  person  as  well  as  his  estate  to  the  guard- 
ian, therefore  the  latter  has  the  power  to  control 
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the  domicile  of  the  infant.  In  Louisville  v.  Sherley 
it  was  held  that  the  residence  of  the  ward  was  not 
necessarily  that  of  the  guardian.  And  in  School 
Directors  v.  James,  Chief  Justice  Gibson  said:  '*When 
an  infant  has  no  parent,  the  law  remits  him  to  his 
domicile  of  origin,  or  to  the  last  domicile  of  his  sur- 
viving parent;  and  why  should  this  natural  and 
wholesome  relation  be  disturbed  by  the  coming  in 
of  a  guardian,  when  a  change  in  the  infant's  domicile 
is  not  necessary  to  the  accomplishment  of  any  pur- 
pose of  the  guardianship?  The  appointment  of  a  new 
residence  may  be  necessary  for  the  purposes  of  edu- 
cation or  health,  but  such  a  residence,  being  essen- 
tially temporary,  was  held  in  Cutts  v.  Haskins,  9 
Mass.,  543,  insufficient  to  constitute  a  domicile.*  *  * 
A  guardian  has,  indeed,  power  over  his  ward's  per- 
son and  residence;  but  it  follows  not  that  the  ward's 
domicile  must  attend  that  of  his  guardian,  for  there 
is  nothing  in  a  state  of  pupilage  which  requires  it 
to  do  so." 

We  think  that  the  evidence  clearly  shows  the  mother 
of  the  infant,  after  the  death  of  her  husband,  per- 
manently removed  from  Bowling  Green  to  Nashville, 
and  became  domiciled  in  the  latter  city;  that  she 
never  afterwards  changed  this  domicile,  and,  under 
the  principle  of  law  announced  above,  the  domicile 
of  her  infant  son,  Virgil  Thomas,  in  1890,  was  in 
Nashville,  Tenn.,  where  it  now  is. 

It,  therefore,  follows  that  the  judgment  of  the 
chancellor  must  be  aflfirmed,  and  it  is  so  ordered. 
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Case  36.— ACTION  BY  S.  H.  DEES,  GUARDIAN  OF  GRAY  A. 
GATUN  AND  ANOTHER,  AGAINST  PROVIDENCE  SAV- 
INGS LIFE  ASSURANCE  CO.,  ON  POLICY  OF  INSUR- 
ANCE.—April  12.  * 


Provident  Savings  Life  Assurance  Co.  v.  Dees. 

Appeal  from  Calloway  Circuit  Court. 

Thos.  p.  Cook,  Circuit  Judge. 

Judgment  for  plaintiff.    Defendant  appeals.    Ee- 
versed. 

Life  Insurance  —  Beneficiary  Named  —  Additional  Beneficiary 
Added  —  Notice  to  Company  —  Effect  —  Trial  —  Instructions — 
Use  of  Intoxicants  by  Insured. 

1.  Life     Insurance — ^Beneficiary     Named — Additional     Beneficiary 

Subsequently  Added — ^Notice  to  Company — Effect — A  life  pol- 
icy was  issued  by  appellant  for  $10,000  on  the  life  of  W.  P. 
Gatlin,  in  which  insured's  daughter.  Gray  A.  Gatlin,  was 
named  as  beneficiary.  When  the  policy  was  produced  after 
the  death  of  insured  it  contained  the  additional  name  of 
Geo.  O.  Gatlin,  a  son  of  insured,  as  one  of  the  beneficiaries, 
which  latter  name  there  was  evidence  tending  to  show  Was 
in  the  handwriting  of  the  insured.  Both  the  son  and  daugh- 
ter were  infants,  and  by  their  guardian  brought  this  suit 
on  the  policy.  The  company  pleaded  the  alteration  in  bar 
of  the  action.  Held — If  the  application  was  in  fact  accepted 
by  the  company,  and  the  policy  issued  with  Gray  A.  Gatlin 
as  the  sole  beneficiary,  her  rights  then  became  fixed,  and 
neither  the  insured  nor  the  company  could  affect  her  rights 
except  as  provided  in  the  policy,  which  provided  that  the 
insured  might  change  the  beneficiary  with  the  consent  of  the 
company. 

2.  Trial — ^Instructions  to  Jury — On  the  trial  of  the  action  the  court 

should  have  told  the  Jury  that  they  should  find  for  the  plain- 
tiff. Gray  A.  Gatlin,  alone,  if  the  alteration  of  the  contract 
was  made  by  the  insured  after  the  policy  was  delivered  and 
accepted,  and  without  the  consent  of  the  company,  but  that 
they  should  find  in  favor  of  both  the  plaintiffs  if  the  altera- 
tion was  made  before  the  delivery  and  acceptance  of  the 
policy,  or  with  the  consent  of  the  company. 
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3.  Use  of  Intoxicants  by  Insured— False  Statements  in  Applica- 
tion— ^Where  it  is  pleaded  that  insured  had  made  false  state- 
ments in  his  application  for  insurance  as  to  his  habits  as  to 
drinking  whiskey,  the  court  should  have  set  out  In  an  in- 
struction the  questions  and  answers  contained  in  the  appli- 
cation in  reference  thereto,  and  should  have  told  the  jur)- 
that  they  should  find  for  the  plaintiffs  if  the  answers  were 
substantially  true,  but  otherwise  they  should  find  for  de- 
fendant, although  there  was  no  intention  to  mislead  or  de- 
ceive the  company,  and  that  the  answers  were  not  substan- 
tially true  if  the  assured  drank  materially  more  than  as 
stated. 

FRANK  P.  POSTON  and  REED  &  BERRY  for  appellant 


\\^%\  SYNOPSIS   OF   BRIEF   AND   ARGUMENT. 

% 


We  will  not  undertake  in  this  brief  to  discuss,  in  the  order  stated 

and  separately,  the  various  grounds  given  in  the  motion  for  a  new 

fitl  trial,  as  it  will  be  more  convenient  to  group  the  errors  assigned 

.  1  where  it  can  be  done,  and  discuss  them  together. 

*%_.\\  1.  The  court  erred  in  refusing  to  give  to  the  jury,  at  defendant's 

.,     '  request,  special  instruction  marked  "F,"  as  follows:  "The  court 

^  *  \  instructs  the  jury  that  if  they  shall  believe  from  the  evidence  in 

this  case  that  W.   P.  Gatlin,   deceased,   made  an  application  to 

|i  ,  defendant  for  the  issue  of  the  policy  sued  on  to  him  and  that  in 

*||  said  application  he  was  asked  the  following  questions:  'Have  you 

*#  ever  used  spirits,  wine  or  malt  liquors?'  to  which  he  answered 

i  *Yes;'   and   the  further  question,  *Have  you  ever  used  them  to 

•  excess?'  to  which  he  answered  'No;'  and  the  further  question,  *Do 

'  you  now  use  them?    If  so,  state  definitely  what  is  the  form,  how 

much  and  how  often,  i.  e.,  what  is  your  practice?*  To  which  he 

answered,  'Yes,  whiskey;  three  drinks  a  month;'  and  you  further 

believe  that  any.  answer  to  either  of  the  questions  so  propounded 

to  him  was  untrue  or  false,  and  that  such  answer  was  as  to  facts 

which  were  material  to  the  risk  to  be  assumed  by  the  defendant, 

then  said  untrue  answer  or  answers  void  the  policy  sued  on.  and 

if  the  jury  so  believes,  then  the  law  is  for  defendant,  and  the  jury 

will  so  find." 

2.  The  court  erred  in  giving  instruction  No.  1  to  the  jury,  which 

'  is  as  follows:  "The  court  instructs  the  jury  that  if  they  believe 

from  the  evidence  that  on  the  28th  day  of  August,  1899,  W.  P. 

Gatlin  made  application  to  the  defendant  company  for  the  policy 

in  suit  in  this  action,  and  that  said  application  and  the  answers 

therein  to  the  question,  'Have  you  ever  used  spirits,  wine  or  malt 

liquors?'  second,  'Have  you  ever  used  them  to  excess?'  and,  third, 

'Do  you  now  use  them?    If  so  state  definitely  what  is  the  form,  how 
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much  and  how  often,  that  is,  what  is  your  practice/  were  honestly 
made,  without  any  intention  to  deceive  or  defraud  defendant,  and 
that  said  answers  were  substantially  true,  tnen  the  law  is  for  the 
plaintiff,  and  the  Jury  will  so  find  for  him  the  amount  of  the  policy, 
with  C  per  cent  interest  from  June  16,  1901,  unless  the  jury  shall 
further  believe  from  the. evidence  that  said  policy  after  execution 
and  delivered  to  W.  P.  Gatiin  was  changed  or  altered  as  set  out 
in  instruction  No.  2. 

3.  The  court  erred  in  giving  to  the  Jury  instruction  No.  3,  viz: 
"The  court  further  says  to  the  Jury  that  if  they  believe,  from  the 
evidence  in  this  case,  that  W.  P.  Gatiin,  deceased,  made  applica- 
tion to  defendant  company  for  the  policy  sued  on  herein,  and  that 
in  said  application  he  was  askea  the  questions,  'Have  you  ever 
used  wine,  spirits  or  malt  liquors?'  to  which  he  answered  *Yes,' 
and  the  further  question,  'Have  you  ever  used  them  to  excess?' 
to  which  he  answered  'No;*  and  the  further  question,  'Do  you  now 
use  them?  If  so  state  definitely  what  is  the  form,  how  much  and 
how  often,  i.  e.,  what  is  your  practice?'  to  which  he  answered  'Yes, 
whiskey,  three  drinks  a  month;'  and  tnat  if  either  or  any  of  said 
answers  to  said  questions  were  in  fact  untrue,  and  were  made 
witn  the  fraudulent  intent  to  deceive  or  mislead  defendant,  and 
with  intent  that  defendant  should  rely,  and  it  did  rely,  on  said 
answers  in  issuing  the  policy  sued  on,  then  the  law  is  for  the 
defendant,  and  the  Jury  will  so  find." 

If  possible  this  instruction  contains  more  vital  error  than  instruc- 
tion No.  1,  which,  as  far  as  it  goes,  was  p  correct  statement  of  the 
law.  Its  error  being  that  it  failed  to  say  what  the  legal  effect 
would  be  if  the  answers  were  in  fact  untrue,  and  to  supplement 
which  Instruction  "F"  was  asked  by  defendant. 

4.  The  court  erred  in  refusing  to  give  special  instruction  "G," 
as  follows:  "The  court  instructs  the  Jury,  if  they  shall  believe  from 
the  evidence  in  this  case,  that  said  W.  P.  Gatiin,  deceased,  made  an 
application  to  defendant  for  the  issuance  of  the  policy  sued  on 
herein  to  him,  and  that  in  said  application  he  was  asked  the  follow- 
ing questions:  'Have  you  ever  used  spirits,  wine  or  malt  liquors? ' 
to  which  he  answered  'Yes,'  and  the  further  question,  'Have  you 
ever  used  them  to  excess?'  to  which  he  answered  'No;'  and  the 
further  question,  'Do  you  now  use  them?'  If  so,  state  definitely  what 
is  the  form,  how  much  and  how  often,  i.  e.,  what  is  your  practice?' 
to  which  he  answered,  'Yes,  whiskey,  three  drinks  a  month;'  and 
you  further  believe  that  the  answer  or  answers  to  either  or  any  of 
the  questions  propounded  to  him  were  untrue,  and  were  as  to  mat- 
ters material  to  the  risk  to  be  assumed  by  the  defendant  and  that 
defendant  relied  on  these  answers  in  issuing  the  policy,  although 
the  Jury  may  believe  that  said  untrue  answer  or  answers  were  not 
made  with  any  fraudulent  purpose,  or  with  intent  to  deceive  the 
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defendant,  then  the  law  is  for  defendant,  and  the  Jury  will  so 
find." 

5.  The  court  erred  in  refusing  to  give  special  instruction  marked 

"H,"  asked  by  defendant,  viz:  "The  court  instructs  the  Jury  that 

if  they  shall  believe,  from  the  evidence  in  this  case,  that  W.  P. 

Gatlin  nmde  an  application  to  the  defendant  for  the  issue  of  the 

policy  sued  on,  and  that  in  said  application  he  was  asked  the 

following  questions    (questions  and   answers   quoted   in  previous 

I  charges),  and  that  if  either  of  said  answers  to  said  questions  were 

in  fact  untrue,  and  were  fraudulently  made,  or  were  made  with 

the  intent  to  deceive  or  mislead  defendant,  and  that  defendant  re- 

,  p  *  m  lied  upon  said  answers  in  issuing  said  policy,  then  the  law  is  for 

.|»  •  J  defendant,  and  the  Jury  will  so  find,  even  though  the  Jury  may  be- 

*   all  lieve,   from  the   evidence,  that   such   untrue   answers   were   not 

]l^ll  materia*  to  the  lisk." 

'«^#  6.  if  the  common  law  does  not  prevail  in  Kentucky  and  the  valid- 

*•'?■  it^  of  the  policy  does  not  depend  upon  the  absolute  truthfulness 

ttr*l  of  the  statements  made  in  the  application,  and  the  statute  of  1874 

jsl^  changes  it,  then  the  fair  construction  of  this  statute  is,  that  if 

"4t  an  untrue  answer  was  given  by  the  applicant  for  the  policy  sued 

If '^'i  on  in  this  case,  such  answer,  if  made  with  a  fraudulent  purpose, 

or  with  an  actual  intent  to  deceive,  renders  the  policy  void  re- 
gardless of  the  question  whether  the  fact  so  misstated  was  material 
*  '  *  of  immaterial.     (Kern  on  Insurance,  sec.  140;  16  Am.  &  Eng.  Encj. 

««  of  Law,  921;    3  Kent's  Com.,  283;    Carrollton  Fum.  Co.  v.  Am. 

I  Credit  Co.,  115  Fed.,  Rep.,  77;  2  Joyce  on  Insurance,  sec.  1896.) 

i|  If,  however,  the  answer  to  said  question  was  made  in  good  faith. 

*1  and  without  any  intent  to  deceive,  but  was  a  misstatement  as  to 

a  fact  which  increased  the  risk,  or  was  material  to  the  risk,  then 
'  the  policy  is  void,  regardless  of  the  intention  of  the  party  in  makin;; 

the  untrue  statement,  although  it  may  have  been  made  in  good 
faith,  or  in  ignorance  of  the  fact,  misstated.  (Germania  Ins.  Co. 
V.  Rudwig,  80  Ky.,  223;  Carrollton  Fum.  Co.  v.  Am.  Credit  Co., 
115  Fed.  Rep.,  Y7;  16  Am.  &  Eng.  Ency.  of  Law,  933;  Perr  on 
Insurance,  343;  1  May  on  Insurance,  sec.  18x.) 

7.  The  Kentucky  Statute  is  as  follows:  "All  statements  or  de- 
scriptions in  any  application  for  a  policy  of  insurance  shall  be 
deemed  and  held  representations  and  not  warranties,  nor  shall  any 
misrepresentations,  unless  material  or  fraudulent,  prevent  a  re- 
covery on  the  policy."     (Ky.  Stats.,  sec.  639.) 

8.  The  court  erred  in  refusing  to  give  special  instruction  "E," 
asked  by  defendant,  as  follows:  "The  court  instructs  the  Jury  that 
if  they  shall  believe  from  the  evidence  in  this  case  that  the  policy 
sued  on  when  issued  and  delivered  to  W.  P.  Gatlin  made  the  loss 
thereunder  payable  to  Gray  A.  Gatlin,  daughter,  or  her  representa- 
tives, and  that  after  delivery  to  Wm.  P.  Gatlin  he  altered  or 
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changed  the  same  by  inserting  after  the  words  'Gray  A.  Gat^in, 
daughter'  the  words,  *and  George  O.  Gatlin,  son/  and  changed  the 
word  *her'  to  'their/  so  as  to  make  the  loss  payable  to  Gray  A. 
Gatlin,  daughter,  and  George  O.  Gatlin,  son,  or  their  representa- 
tives, and  that  this  alteration  was  made  without  the  knowledge 
or  consent  of  the  defendant,  tiien  George  O.  Gatlin  has  no  in- 
terest in  or  title  to  said  policy,  and  can  not  maintain  this  suit 
jointly  with  Gray  A.  Gatlin,  and  the  Jury  will  find  for  defendant/' 

HENDRICK  &  MILLER  for  appellee. 


STATEMENTS  OF  POINTS  DISCUSSED. 

1.  (a)  Section  639  of  Kentucky  Statutes,  as  follows:  "All  state- 
ments or  descriptions  in  any  application  for  a  policy  or  insurance 
shall  be  deemed  and  held  representations  and  not  warranties; 
nor  shall  any  misrepresentations,  unless  material  or  fraudulent, 
prevent  a  recovery  on  the  policy" — applies  to  all  contracts  of  in- 
surance, "and  the  parties  must  be  considered  to  have  contracted 
with  reference  to  this  contract/'  (Imperial  Fire  Ins.  Co.  v.  Kier- 
nan,  83  Ky.,  468;  Germania  Ins.  Co.  v.  Rudwig,  80  Ky.,  223;  Ky. 
Mjut.  Ins.  Co.  V.  Harrison,  7  Ky.  L.  Rep.,  43;  Kenton  Ins.  Co.  v. 
Wigginton,  89  Ky.,  330;  Mut.  Life  Ins.  Co  of  New  York  v.  Thomp- 
son, 94  Ky.,  253;  Lancaster  Ins.  Co.  v.  Monroe,  Jefferson  &  Co.,  19 
Ky.  Law  Rep.,  204;  Sun  Mut.  Ins.  Co.  v.  Crist,  19  Ky.  Law  Rep., 
305;  Continental  Ins.  Co.  of  New  York  v.  Ware,  3  Ky.  Law  Rep., 
621;  Orient  Ins.  Co.  v.  Burns,  23  Ky.  Law  Rep.,  656.) 

(b)  Notwithstanding  these  representations  were  made  a  part  of 
the  contract,  the  statute  still  applies,  and  the  contract  is  governed 
by  the  same  rule  as  if  they  had  been  made  merely  to  induce  a 
contract;  and  the  case  of  Farmers  &  Drovers  Insurance  Company 
V.  Curry,  13  Bush,  312,  holding  to  the  contrary,  was  expressly 
overruled  by  the  case  of  Germania  Insurance  Company  v.  Rudwig, 
So  Ky.,  223. 

2.  There  was  an  absolute  failure  of  proof  to  show  that  the  health 
of  insured  had  been  impaired  by  haoits  of  intemperance  prior  to 
the  time  of  the  application  for  insurance,  or  that  he  did  then  or 
at  any  previous  time  use  intoxicants  to  excess,  and  "an  inquiry 
in  regard  to  previous  habits  of  drinking  intoxicating  liquors  is 
not  material,  unless  they  existed  to  such  an  extent  as  to  affect  the 
health  or  physical  condition  of  the  applicant,  and  thereby  render 
him  an  unsatisfactory  subject  for  life  insurance."  (Mut.  Life  Ins. 
Co.  of  New  York  v.  Thompson,  94  Ky.,  253;  Knickerbocker  L.  Ins 
Co.  V.  Foley,  105  U.  S.,  350,  [26  L.  Ed.,  1055];  Am.  &  Eng.  Enc, 
vol.  2.  p.  296,  1st  Ed.) 

3.  (a)  As  there  was  no  evidence  of  any  misrepresentation  as 
to  any  material  fact,  the  court  could  do  no  more  for  defendant 

voL  120-19 

Digitized  by 


'3 


Google 


290 


KENTUCKY  REPORTS.       [Vol.  120. 


Provident  Savings  Life  Assurance  Co.  v.  Dees. 


Cl 


1i 

f 


1 


than  to  give  the  instructions  regarding  fraudulent  misrepresenta- 
tions as  to  immaterial  facts. 

(b)  But  even  these  instructions  were  more  favorable  to  appellant 
than  it  could  ask,  because,  under  the  rule  laid  down  in  Mut.  Ufe 
Ins.  Co.  of  New  York  v.  Thompson,  94  Ky.,  253,  Knickerbocker  L. 
Ins.  Co.  V.  Foley,  105  U.  S.,  350  (26  L.  Ed.,  1055),  and  Am.  &  Eng. 
Enc.  of  Law,  vol.  2,  page  296  (old  edition),  there  was  no  evidence 
of  any  breach  of  truth  or  promise  that  the  law  would  notice;  and 
there  was  not  even  a  suggestion  of  a  scintilla  of  evidence  showing 
any  fraudulent  or  improper  motive  in  the  mind  of  Gatlin  when  he 
made  the  answers  that  are  complained  of.  In  answering  the  ques- 
tion whether  or  not  he  had  ever  used  intoxicants,  he  said,  "Yes." 
As  to  whether  or  not  he  had  ever  used  same  to  excess,  he  said, 
"No."  (That  referred  to  a  habit  of  excess.)  As  to  his  then  exist- 
ing practice,  he  said,  "Yes,  whiskey,  three  drinks  a  month." 
These  were  the  only  answers  here  complained  of.  There  is  not 
only  no  evidence  of  fraudulent  intention  in  these  answers,  but 
there  is  absolutely  no  evidence  that  they  were  even  incorrect. 
These  answers,  according  to  Justice  Fields,  in  the  Knickerbocker 
L.  Ins.  Co.  case,  supra,  and  other  authorities,  refer  to  habits,  and 
must  be  so  taken. 

(c)  But  in  order  to  be  fraudulent  in  law,  a  statement  must  be 
material,  and  known  by  the  person  making  it  to  be  false.  (Black's 
Law  Dictionary;  1  Story's  Equity  Jurisdiction,  sec.  187;  Phoenix 
Ins.  Co.  V.  Coomes,  14  Ky.  Law  Rep.,  603;  Ball  v.  Lively,  4  Dana, 
369;  Campbell  v.  Hillman,  15  B.  M.,  517;  Warren  v.  Baker,  2  Duvall, 
155.) 

Fraud  can  never  be  imputed  where  opinion,  conclusion,  and  de- 
duction constitute  the  essential  ground  for  the  imputation.  (Fisher 
V.  May,  2  Bibb,  450.) 

(d)  And,  after  all,  the  instructions  really  treated  the  state- 
ments of  the  applicant  as  warranties,  and  required  the  jury  to 
believe  from  the  evidence  that  these  statements  were  true  before 
they  could  find  for  plaintiff.  The  instructions  told  the  Jury  to 
find  for  plaintiff  if  they  believed  from  the  evidence  that  these 
answers  "were  honestly  made,  without  any  intention  to  deceive  or 
fraud  defendant,  and  that  said  answers  were  substantially  true," 
and  to  find  for  defendant  if  they  believed  from  the  evidence  that 
"either  or  any  of  said  answers  to  said  questions  were  in  fact  un- 
true, and  were  made  with  the  fraudulent  intent  to  deceive,"  etc. 
The  jury  found  for  plaintiff,  and  thus  found  that  said  answers, 
whether  material  or  immaterial,  were  true.  Appellant  can  ask  for 
no   more. 

4.  (a)  Alteration  of  a  written  contract  will  not  invalidate  the 
writing,  unless  it  be  in  a  material  part  and  change  the  meaning 
and  legal  effect  pf  the  writing,  the  old  rigid  rule  as  to  alternations 
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having  been  changed  and  distinctly  modified.  (Tranter  v.  Hibberd, 
21  Ky.  Law  Rep.,  1710;  Duker  v.  Franz,  70  Ky.,  275;  Jones  v. 
Shelbyville,  etc.,  I;is.  Co.,  1  Met.,  64;  Phillips  v.  Breck,  79  Ky..  467; 
Thacker  v.  Booth,  9  Ky.  Law  Rep.,  745;  Woodworth  v.  Bank  of 
America,  10  Am.  Dec,  267,  [note] ;  Mersman  v.  Werjges,  112  U.  S., 
139,  [28  L.  Ed.,  641].) 

(b)  A  change  in  an  insurance  policy,  in  order  to  invalidate  same, 
must  be  such  as  to  increase  the  risk.  (Pheonix  Ins.  Co.  v.  Mc- 
Kernan,  100  Ky.,  97;  Cyclopedia  of  Law  and  Procedure,  vol.  2,  p. 
194;   1  Joyce  on  Insurance,  sees.  265-266.) 

The  insertion  of  the  words,  "Geo.  O.  Gatlin,  son,"  into  the 
writing  can  not  be  held  to  have  Increased  the  risk.  He  was  a 
son  of  che  insured,  and  the  law  presumes  he  was  interested  in 
prolonging  the  life  of  -.6  parent,  or  it  would  deny  him  an  insurable 
interest  in  that  life.  (Bayes  v.  Adams,  81  Ky.,  368;  Throckmorton, 
&c.,  V.  Nat.  Mut.  Ben.  Ass'n,  4  Ky.  Law  Rep.,  61;  Warnock  v. 
Davis  [U.  S.  Supreme  Ct.],  4  Ky.  Law  Rep.,  67;  Equitable  Life 
Ins.  Co.  V:  Haxelwood,  7  L.  R.  A.,  217;  11  Am.  &  Eng.  Enc.  of  Law 
[old  Ed.],  319.) 

Change  of  beneficiary  in  life  insurance  policy  is  not  material, 
as  in  fire  insurance,  because  in  the  former  the  beneficiary  must 
be  interested  in  preserving  the  thing  insured,  while  in  the  latter 
the  owner  of  the  thing  insured  may  be  careless  of  it,  or  destroy  it 
purposely.  Naturally,  a  man  and  his  children  desire  to  preserve 
his  life.  4 

(c)  Not  a  case  has  been  found  on  record  holding  that  such  a 
change  of  the  beneficiary  in  a  life  insurance  policy  rendered  the 
policy  void. 

(d)  An  alteration  by  one  not  interested  therein  does  not 
render  the  instrument  void.  (Lee  v.  Alexander,  9  B.  M.,  26;  Lisle 
V.  Rogers,  18  B.  M.,  539;  Terry  v.  Haxelwood,  1  Duv.,  109;  Blakey  v. 
Johnson,  13  Bush,  199;  Lawson's  Rights  and  Remedies,  sec.  2470.) 

It  is  not  pretended  that  Gray  A.  Gatlin,  who  was  first  named 
as  beneficiary,  or  her  brother,  Geo.  O.  Gatlin,  whose  name  was 
alleged  to  have  been  added,  had  even  any  knowledge  of  such 
alteration. 

(e)  A  special  provision  of  the  policy  stipulated  that  a  change  of 
beneficiary  might  be  made,  and  it  is  claimed  merely  that  the 
change  was  not  made  in  the  particular  manner  prescribed.  It  is 
not  even  hinted  that  the  company  would  have  objected,  or  that  it 
had  any  right  to  object  to  Geo.  O.  Gatlin  as  a  beneficiary. 

(f)  And  at  last  Geo.  O.  Gatlin  was  in  a  sense  from  the  first  a 
beneficiary  of  the  policy,  as  it  was  to  go  to  the  estate  of  the  in- 
sured in  the  event  Gray  A.  Gatlin  should  die  before  her  father; 
and  this  change  merely  made  the  interest  of  the  son  more  direct. 

5.  Admitting  the  change  was  material,  under  the  proof  it  was 
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properly  submitted  to  the  Jury,  and  their  verdict  must  stand  as  it 
was  given,  for  plaintiff. 

6.  If  it  be  admitted  that  the  language  of  counsel  for  plaintift 
was  improper — which  is  denied — the  court  rebuked  counsel  and 
properly  admonished  the  Jury.  Furthermore,  counsel  for  defendant 
had  the  closing  argument,  and  what  was  said  could  not-  have 
changed  the  minds  of  the  jury.  The  rebuke  of  the  plaintiff's 
counsel  by  the  court  would  cause  what  counsel  said  to  benefit  de- 
fendant rather  than  plaintiff;  and  as  counsel  for  defendant  had  an 
opportunity  in  the  closing  argument  to  correct  any  erroneous  state- 
ment and  comment  upon  what  occured,  the  incident  was,  upon  the 
whole,  advantageous  to  defendant. 

Opinion  by  Chief  Justice  Hobson. — Reversing. 

^1*1  On  September  6,  1899,  the  Provident  Savings  Life 

J^  J  Assurance  Society  of  New  York  issued  a  policy  on  the 

jrt!  life  of  William  P.  Gatlin,  of  Murray,  Ky.,  for  the  sum 

s;:  of  $10,000.    In  his  application  for  the  policy  Gatlin 

^^  stated  the  beneficiary   was    his    daughter,    Gray  A. 

t  Gatlin,  and  the  policy  was  so  issued  in  New  York  and 

mailed  to  the  agent  of  the   company   in   Cincinnati. 
•^*  Gatlin  paid  the  premiums  on  the  policy  until  his  deatb, 

H  *  on  April  19,  1901,  and  when  the  policy  was  produced 

%l  after  his  death  it  contained,  in  addition  to  the  name  of 

**  Gray  A.  Gatlin,  the  name  of  George  0.  Gatlin,  his  son, 

as  one  of  the  beneficiaries.  When  and  by  whom  this 
change  was  made  does  not  appear,  except  that  there 
was  evidence  tending  to  show  that  the  additional 
words  were  in  the  handwriting  of  the  insured,  William 
P.  Gatlin.  Both  the  son  and  the  daughter  were  in- 
fants, and  brought  suit  by  their  guardian  upon  the 
policy.  The  company,  among  other  things,  pleaded 
the  alteration  of  the  policy  in  bar  of  the  action.  It 
also  pleaded  that  Gatlin  had  made  false  statements  m 
his  application  as  to  his  habits  as  to  drinking  whiskey. 
The  application  contained,  among  other  things,  the 
following  questions  and  answers : 
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**(7)  Have  you  ever  used  spirits,  wine  or  malt  li- 
quors f 

**Yes.'' 

*'  (8)  Have  you  ever  used  them  in  excess!" 

**No." 

*'  (9)  Do  you  now  use  them!  If  so,  state  definitely 
what  is  the  form,  how  much  and  how  often — i.  e. 
What  is  your  practice?  Don't  say  moderately,  etc. 
Such  answers  will  not  be  accepted  (see  No.  2  on 
back).'' 

**Yes;  whiskey,  three  drinks  a  month." 

The  defendant  introduced  proof  on  the  trial,  which, 
while  not  conclusive,  was  sufiScient  to  warrant  the  jury 
in  concluding  that  the  assured  drank  much  more 
whiskey  than  stated.  We  do  not  mean  to  say  that  the 
evidence  would  have  required  the  jury  to  so  find,  but 
only  that  there  was  evidence  sufiScient  to  submit  the 
issue  to  the  jury.  The  question  is  therefore  presented 
whether  the  instructions  of  the  court  properly  pre- 
sented the  matter  to  the  jury.  The  court,  by  instruc- 
tion 1,  told  the  jury  that  if  the  answers  of  Gatlin 
above  quoted  were  *' honestly  made,  without  any  inten- 
tion to  deceive  or  defraud  the  defendant  company,  and 
that  said  answers  were  substantially  true,"  then  they 
should  find  for  the  plaintiff.  He  also  told  them,  in  in- 
struction 3,  that  if  either  of  the  answers  was  ''in  fact 
untrue,  and  was  made  with  the  fraudulent  intent  to 
deceive  or  mislead  defendant  company,  and  with  in- 
tent that  defendant  should  rely,  and  it  did  rely,  on 
said  answers  in  issuing  the  policy,"  they  should  find 
for  the  defendant.  The  court  also,  by  another  in- 
struction, directed  the  jury  to  find  for  the  defendant  if 
the  policy  had  been  altered  by  William  P.  Gatlin  by 
the  addition  of  the  name  of  George  O.  Gatlin  without 
the  knowledge  or  consent  of  the  company,  although 
the  alteration  was  made  without  any  fraudulent  intent 
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on  the  part  of  William  P.  Gatlin.    The  jury  found  for 
the  plaintiffs,  and  the  defendant  appeals. 

As  to  the  alteration  of  the  policy,  we  think  the  in- 
struction was  more  favorable  to  the  defendant  than  it 
should  have  been.  If  the  application  was  in  fact  ac- 
cepted by  the  company,  and  the  policy  issued  with 
Gray  A.  Gatlin  as  the  sole  beneficiary,  her  rights  then 
became  fixed,  and  neither  the  insured  nor  the  company 
could  affect  her  rights,  except  as  provided  in  the 
••■•  ^  policy.  It  is  true,  it  is  provided  in  the  policy  that  the 

**tl  insured  might  change  the  beneficiary  with  the  con- 

\11Z  sent  of  the  company,  but  he  could  not  effect  this  end 

;J*^  in  any  way  not  provided  by  the  contract.    If  hfe  had 

^i^::  scratched  out  her  name  in  the  policy  after  it  reached 

-| ;  :  his  hands,  and  inserted  his  own  name,  this  would  not 

"  have  affected  her  rights.     She  could  have  shown  the 

{§^J-  mutilation  and  recovered  upon  the  contract  as  it  was 

♦j;'^  before  it  was  mutilated.    If,  instead  of  scratching  out 

**  •  her  name,  he  let  her  name  remain,  and  added  another 

|1*  as  a  joint  beneficiary  in  the  policy,  no  greater  effect 

\ ;  can  be  given  his  wrongful  act  than  if  he  had  scratched 

out  her  name  and  inserted  in  lieu  of  it  the  name  of  her 
brother.  If  the  alteration  was  made  before  the  policy 
was  delivered  or  became  effective,  or  with  the  consent 
of  the  company,  a  different  question  would  be  pre- 
sented. In  lieu  of  the  instruction  which  the  court 
gave  as  to  the  alteration  of  the  contract,  the  court 
should  have  told  the  jury  that  they  should  find  in  favor 
of  the  plaintiff,  Gray  A.  Gatlin,  alone,  if  the  alteration 
of  the  contract  was  made  by  W.  P.  Gatlin  after  the 
policy  was  delivered  and  accepted,  and  without  the 
consent  of  the  company,  but  that  they  should  find  in 
favor  of  both  the  defendants  if  the  alteration  was 
made  before  the  delivery  and  acceptance  of  the  policy, 
or  with  the  consent  of  the  company. 
The  questiozx  of  the  correctness  of  the  instructions 
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as  to  the  statements  made  in  the  application  turns  on 
section  639,  Ky.  Stats.,  1903:  **A11  statements  or  de- 
scriptions in  any  application  for  a  policy  of  insurance 
shall  be  deemed  and  held  representations  and  not 
warranties;  nor  shall  any  misrepresentations,  unless 
material  or  fraudulent,  prevent  a  recovery  on  the 
policy.^'  While  the  court  has  had  the  statute  before 
it  in  several  cases,  it  has  not  construed  it  further 
than  to  hold  that  a  misrepresentation  will  not  avoid 
the  policy  unless  fraudulent  or  material  to  the  risk. 
(Germania  Insurance  Company  v.  Rudwig,  80  Ky., 
231,  3  Ky.  Law  Rep.,  712;  Mutual  Life  Lisurance 
Company  v.  Thomson,  94  Ky.,  258 ,  14  Ky.  Law  Rep., 
800,  22  S.  W.,  87;  Lancashire  Lisurance  Company 
V.  Monroe,  101  Ky.,  12,  19  Ky,  Law  Rep.,  204,  39  S. 
W.,  434.)  In  16  Am.  &  Eng.  Ency.  of  Law,  921,  it 
is  said:  *'In  a  number  of  the  United- States  statutes 
have  been  enacted  which,  while  varying  considerably 
in  phraseology,  provide,  in  effect,  that  the  represen- 
tations and  statements  of  the  insured  shall  not  avoid 
the  contract  unless  material  to  the  risk.  These  stat- 
utes have  been  held  to  be  remedial  in  character,  and 
within  the  police  power  of  the  State.  Under  these 
statutes  a  misrepresentation  will  not,  of  course,  avoid 
a  policy,  unless  it  relates  to  a  matter  which  is  mate- 
rial to  the  risk.  And  it  has  been  held  that,  unless 
qualified  by  words  restricting  their  operation  to  rep- 
resentations made  in  good  faith,  such  statutory  pro- 
visions apply  as  well  to  representations  fraudulently 
made  as  to  those  made  in  good  faith.  But  if  the 
provision  of  the  statute  is  that  misrepresentation  or 
statements  made  by  the  insured  in  good  faith  shall 
not  avoid  the  policy  unless  material  to  the  risk,  an 
immaterial  representation  will  avoid  the  policy  if  not 
made  in  good  faith.'*  Our  statute  belongs  to  the 
class  first  above  indicated.  At  common  law  the  war- 
ranty of  the  truth  of  an  answer  in  the  application 
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implies  an  agreement  that  the  subject-matter  of  the 
question  is  to  be  regarded  as  material,  and  that  an 
untrue  answer  avoids  the  policy,  whether  made  in 
good  faith  or  not.  The  purpose  of  the  statute  was  to 
prevent  the  insurer  escaping  liability  on  grounds  hav- 
ing no  real  merit.  To  avoid  the  policy,  the  mis- 
representation must  be  material  or  fraudulent.  It 
was  not  the  purpose  of  the  statute  to  enable  the  in- 
surer to  avoid  his  liability  by  reason  of  immaterial 
misstatements.  In  the  sense  in  which  the  statute 
uses  the  words,  no  misstatement  is  fraudulent  which 
is  immaterial.  In  other  words,  if  the  statement  is  sub- 
stantially true  it  cannot  be  fraudulent.  If  the  state- 
ment is  not  substantially  true,  then  there  is  a  mate- 
rial misstatement  within  the  meaning  of  the  statute. 
K  the  insured,  when  called  upon  to  answer  the  ques- 
.  tions,  does  not  state  substantially  the  truth,  his  state- 
ment is  constructively  fraudulent,  if  it  is  not  fraudu- 
lent in  fact.  The  word  * 'fraudulent' '  is  added  in  the 
statute  after  the  word  '* material''  to  bring  out  this 
idea,  and  not  to  express  the  idea  that  the  policy 
might  be  avoided  by  the  misstatement  of  a  fact 
wholly  immaterial.  The  substance  of  the  statute  is 
that  no  misrepresentation,  unless  material  or  fraud* 
ulent,  shall  avoid  the  policy.  It  does  not  refer  sim- 
ply to  a  misstatement  on  a  material  subject;  that  is, 
on  a  subject  material  to  the  risk.  It  refers  to  mate- 
rial misstatements.  The  misstatement  itself  must  be 
material;  that  is,  the  insured  must  not  materially 
misstate  the  facts,  and,  when  he  makes  a  substan- 
tial misstatement  about  anything  material  to  the 
risk,  the  policy  is  avoided.  It  is  not  necessary  that 
he  should  intend  to  deceive.  The  instructions  given 
by  the  court  were  misleading.  There  was  no  ques- 
tion that  the  assured  made  the  answers  contained  in 
the  application.     In  lieu  of  instructions  1  and  3, 
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given  by  the  court,  he  should  have  set  out  in  an 
instruction  the  questions  and  answers  above  quoted, 
and  should  have  told  the  jury  that  they  should  find 
for  the  plaintiffs  if  the  answers  were  substantially 
true,  that  otherwise  they  should  find  for  the  defend- 
ant, although  there  was  no  intention  to  mislead  or 
deceive  the  company;  and  that  the  answers  were 
not  substantially  true  if  the  assured  drank  Materially 
more  whiskey  than  as  stated.  The  habits  of  the  as- 
sured as  to  drinking  intoxicants  are  a  material  mat- 
ter to  the  insurer.  In  Mutual  Life  Insurance  Com- 
pany V.  Thompson,  94  Ky.,  253;  14  Ky.  Law  Rep., 
800;  22  S.  W.,  87,  the  questions  related  to  the  former 
habits  of  the  assured.  But  in  that  case  the  court 
said:  *'It  is  of  vital  importance  for  an  insurance 
company  to  know,  before  issuing  a  life  policy,  whether 
the  applicant  is  thus  temperate  in  his  habits,  for 
obviously '  he  would  not  be  a  fit  subject  for  insur- 
ance, nor  could  a  company  prudently  issue  to  him 
a  life  policy,  if  he  was  not  then  temperate  in  his 
habits  of  drinking  intoxicating  liquor;  and,  conse- 
quently, if  he  had  made  a  false  statement  in  that 
particular,  it  would  be  no  answer  to  say  the  habits 
were  not  such  as  to  impair  his  health,  because  in- 
surers have  a  right  to  protect  themselves  by  guard- 
ing against  the  risk  of  pernicious  habits.^'  The  ques- 
tions here  related  to  his  habits  at  the  time  the  in- 
surance was  taken,  and,  if  the  answers  contained  a 
material  misrepresentation,  there  can  be  no  recovery. 
Judgment  reversed,  and  cause  remanded  for  a  new 
trial. 
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Case  37.— PROSECUTION  OF  W.  P.  BRIGHT,  INDICTED  FOB 
MANSLAUGHTER.— April   13. 


Bright  y.  Commonwealth. 

Appeal  from  Marion  Circuit  Court. 

L  H.  Thueman,  Circuit  Judge. 

Defendant  convicted  and  appeals.    Affirmed, 

Homicide — ^Dylng  Declarations — Proof  of  by  Widow  of  Deceased — 
Competency — Witnesfies — Infant  Twelve  Years  Old — Capacity 
— Competency — ^Religious  Belief. 

1.  Homicide — ^Dylng   Declarations — Proof  of   by   Widow    of  De- 

ceased— Competency — On  the  trial  of  one  for  homicide  the 
widow  of  the  deceased  is  a  competent  witness  to  prove  the 
dying  declarations  of  her  deceased  husband  made  under  a 
sense  of  impending  death. 

2.  Witnesses — ^Infant   Twelve   Years   of   Age — Capacity — Compe- 

tency— A  boy  twelve  years  of  age,  while  not  able  to  define 
the  legal  obligation  of  an  oath,  but  did  know  that  by  being 
sworn  he  was  required  to  tell  the  truth  and  would  bjB  pun- 
ished for  it  if  he  did  not  do  so,  is  a  competent  witness  on  the 
trial  of  one  for  homicide. 

3.  Religious  Belief — Whether  one's  religious  training  has  been  so 

developed  that  he  comprehended  his  responsibility  to  God  for 
lying  is  not  material  as  affecting  his  competency  as  a  witness 
in  a  court  of  justice.  His  belief  or  unbelief  in  deity  may  affect 
his  credibility,  but  not  his  competency  as  a  witness. 

BEN  SPAULDIN6,  W.  H.  SWEENEY  and  S.  RUSSELL  for  ap- 
pellant. 

1.  We  submit  that  the  wife  of  the  dead  man,  over  appellant's 
objection,  was  permitted  to  state  to  the  jury  that  her  husband, 
James  Stayton,  said  to  her:  "Perry  and  Will  have  killed  me." 
This  statement  was  made  some  little  time  after  the  fight,  and 
we  think  proves  no  fact  and  is  simply  a  conclusion  of  decedent, 
and  was  highly  prejudicial  to  appellant. 

2.  The  evidence  shows  that  the  fight  was  brought  and  pushed 
by  deceased  with  such  violence  that  appellant's  escape  with  his 
own  life  required  him  to  do  the  aots  thai  resulted  in  the  death 
of  Stayton. 
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N.   B. 
pellee. 


HAYS,  Attorney  General,  and  C.   H.   MORRIS   for  ap- 


1.  The  test  of  the  competency  of  a  child's  testimony  *  is  his 
ability  to  realize  the  motive  and  effect  of  an  oath.  It  is  a  n>at- 
ter  of  discretion  with  the  trial  court,  and  It  is  for  only  a  great 
abuse  of  this  discretion  that  the  appellate  court  will  reverse. 

2.  The  wife  of  the  dead  m&n  was  competent  to  testify  as  to  the 
dying  declarations  of  her  husband.  (Arnett  v.  Commonwealth, 
114    Ky.,   593.) 

3.  There  is  nothing  in  the  record  to  Show  that  one  of  the  jurors 
was  not  a  housekeeper. 

4.  There  is  nothing  to  show  the  verdict  was  made  by  lot. 

5.  There  is  no  rule  in  our  practice  requiring  the  plaintiff  to 
read  hfs  cross-examination  of  witnesses  who  gave  depositions  for 
defendant. 

6.  On  the  whole  case  we  submit  that  the  defendant  had  a  fair 
and  impartial  trial,  and  there  was  no  error  in  the  admission  or 
rejection  of  testimony  which  was  prejudicial  to  the  rights  of  ap- 
pellant. 

Opinion  by  Judge  O'Rear — AfBnning. 

Appellant  appeals  from  a  judgment  upon  a  verdict 
convicting  him  of  manslaughter.  There  were  no  ob- 
jections to  the  instructions  of  the  cotirt  to  the  jury, 
nor  do  they  appear  to  us  to  have  been  objectionable 
from  appellant's  point  of  interest.  The  instructions 
offered  by  appellant,  and  rejected  by  the  court,  ex- 
cept one  to  the  jury  to  peremptorily  find  him  not 
guilty,  were  embodied  in  those  actually  given.  There 
was  evidence  of  appellant's  guilt,  and  it  would  there- 
fore have  been  improper  to  have  given  the  peremp- 
tory instruction. 

There  are  but  two  questions  presented  in  the  brief 
for  appellant,  which  seem  t6  be  the  only  two  relied 
upon  in  the  grounds  for  a  new  trial  that  are  review- 
able by  this  court  on  the  state  of  the  record.  These 
are  questions  of  evidence.  The  first  is  an  objection 
to  the  testunony  of  Mrs.  Stayton,  the  widow  of  the 
murdered  man.    No  eyewitness  testified  in  the  case 
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except  appellant.  Stayton,  whom  appellant  killed, 
was  stabbed  mortally  by  appellant,  and  died  within 
a  few  minutes  thereafter.  Before  his  death  he  stated 
to  his  wife  that  he  was  dying,  and  that  appellant  and 
his  son  had  killed  him.  This  statement  was  not  ad- 
mitted as  part  of  the  res  gestae,  as  seems  to  be  as- 
sumed in  argument,  but  as  proof  of  a  dying  declara- 
tion. That  the  wounded  man  was  then  under  a  sense 
of  his  impending  death  is  evident,  as  well  as  that  he 
, ,  .  .  )  mado  the  statement  to  liis  wife  of  the  manner  in  which 

Uir  '  h^  liad  received  his  fatal  wounds,  in  contemplation 

fl—  of  that  immediate  event.     We  held  in  the  case  of 

'•Jif  1  Amett  V.  Commonwealth,  114  Ky.,  593,  71  S.  W., 

-  635 ,  24  Ky.  Law  Eep.,  1440,  that  the  wife  of  a  de- 

^^.  clarant  was  a  competent  witness  to  prove  his  dying 

<S^  -  declaration  under  such  circumstances, 

il-""  The  other  question  is  as  to  the  competency  of  the 

witness.  Tommy  Ewing,  a  lad  12  years  of  age.  The 
point  is  made  that  he  was  too  immature  to  know 
the  binding  obligation  of  an  oath,  and  that  conse- 
quently he  was  incompetent  as  a  witness.  By  the 
Civil  Code,  every  person  is  competent  to  testify  for 
himself  or  another,  subject  to  certain  exceptions  not 
material  in  this  inquirj^  unless  he  be  found  by  the 
court  incapable  of  understanding  the  facts  concern- 
ing which  his  testimony  is  offered.  The  Criminal 
Codo  contains  no  such  provision.  Indeed,  it  is  silent 
on  this  point,  which  leaves  in  force  in  this  State  as 
to  criminal  prosecutions  the  common  law,  as  it  affects 
the  competency  of  witnesses.  On  the  subject  of  in- 
terest, and  the  like,  the  Legislature  has  made  certain 
changes  in  this  respect  as  to  such  competency,  but 
these  changes  do  not  touch  upon  the  question  of  un- 
derstanding or  religious  or  moral  comprehension  of 
the  witness.  In  Greenleaf  on  Evidence,  sec.  367,  it 
is  said  that  if  a  child  offered  as  a  witness  appears 
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to  have  sufficient  natural  intelligence  ,and  to  have 
been  so  instructed  as  to  comprehend  the  nature  and 
effect  of  an  oath,  he  is  admitted  to  testify  whatever 
his  age  may  be.  The  witness  stated  that  he  realized 
that  it  was  wrong  to  tell  a  lie;  that,  while  he  did 
not  understand  what  an  oath  meant,  yet  he  knew  that 
by  being  sworn  he  was  required  to  tell  the  truth: 
and  that  if  he  did  not  do  so  he  would  be  punished 
for  it,  but  he  did  not  know  how,  nor  by  whom.  As 
to  a  future  punishment,  he  naively  said  that  *4he 
bad  man  would  get  him  if  he  told  a  lie.''  His  evi- 
dence was  clear,  and  showed  mental  capacity,  under- 
standing, and  memory  sufficient  to  qualify  him.  It 
appears  that  he  was  conscious  that  the  oath  bound 
him  to  speak  the  truth,  and  he  knew  the  difference 
between  telling  the  truth  and  telling  a  lie.  It  did 
not  disqualify  him  as  a  witness  that  he  was  not  able 
to  define  the  legal  obligation  of  an  oath.  Whether 
his  religious  training  had  been  so  developed  that  he 
comprehended  his  responsibility  to  God  for  lying  was 
not  made  clear,  nor  was  it  material  as  affecting 
his  competency.  In  Bush  v.  Commonwealth,  80  Ky., 
244;  3  Ky.  Law  Rep.,  740,  it  was  held  that,  under 
the  Constitution  of  this  State,  the  civil  capacity  be- 
longing to  or  enjoyed  by  citizens  generally  shall  not 
be  taken  from  or  denied  to  any  citizen  on  account  of 
his  opinions  in  regard  to  religious  matters.  Other- 
wise the  constitutional  guaranty  that  *Hhe  civil  rights, 
privileges  or  capacities  of  any  citizen  shall  in  nowise 
be  diminished  or  enlarged  on  account  of  his  religion" 
would  be  violated  when  one  class  of  citizens  is  held 
to  have  civil  capacity  to  testify  in  a  court  of  justice 
because  they  entertained  a  certain  opinion  in  regard 
to  religion,  while  another  class  is  denied  to  possess 
that  capacity  because  they  do  not  conform  to  a  pre- 
scribed belief.    *^Free  governments  deal  with  the  acts 
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of  the  citizen,  and  not  with  his  thoughts."  If  dis- 
belief in  Deity  does  not  disqualify  one  from  being 
a  witness  here,  unbelief  could  not  do  so.  The  ques- 
tion becomes  one  of  credibility  and  not  of  compe- 
tency. 

We  perceive  no  error  in  the  record,  and  the  judg- 
ment is  therefore  affirmed. 


Case  SS.—^PROCEBDINGS  BY  T.  B.  PORTER'S  EXECUTOR  AND 
OTHERS  FOR  A  SETTLEMENT  OF  HIS  ESTATE  AND 
CONSTRUCTION  OF  HIS  WILL.— April  14. 


Illg  1^  Porter  y.  Porter's  Ex'r. 


Appeal  from  Hopkins  Circuit  Court. 

T.  J.  NuNN,  Circuit  Judge. 

Fiom  the  judgment  Murris  Porter  appeals.     Re- 
versed. 

Wills— Afterborn  Children— Pretermitted. 

1.  Wills — Afterborn  Children — ^Pretermitted — Where  a  will  clearly 

indicates  that  testator's  afterborn  children  were  in  his  mind 
when  the  will  was  made,  and  he  made  such  provision  for 
tJiem  as  he  then  thought  proper,  they  are  not  pretermitted, 
as  under  Ky.  Stats.,  sec.  4848,  only  "such  afterborn  children 
as  are  not  provided  for  by  any  settlement,  and  neither  pro- 
vided for  nor  expressly  excluded  by  the  will  are  "pretermitted." 

2.  Same — The  word  "pretermitted"  means  to  "pass  by,"  "to  omit," 

"to  disregard."  The  statute  (sec.  4848)  was  enacted  not  to 
control  the  right  of  the  testator  to  dispose  of  his  estate  ac- 
cording to  a  plan  of  his  own,  but  to  guard  against  care- 
lessness and  oversight  in  those  who,  having  written  their 
wills,  afterwards  have  children  born  unto  them  and  fall  to 
make  provision  for  them.  But  if  there  be  in  the  language 
of  the  testament  a  clear  indication  that  there  has  been  no 
oversight  or  omission,  and  that  the  testator  has  chosen  to 
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distribute  his  estate  unequally  among  his  children,  or  even 
to  exclude  some  of  them  entirely,  it  is  not  the  policy  of  the 
law  to  interfere  with  his  right  to  do  so. 

W.  J.  COX  for  appellant 

SYNOPSIS. 

1.  Appellant's  only  remedy  is  by  appeal  to  this  court  as  all 
of  the  errors  complained  of  appear  on  the  record.  (Ogden  v. 
Stephens,  98  Ky.,  564;  sec.  518.  Civil  Code.) 

2.  llie  Judgment  is  erroneous  because  it  does  not  name  the 
day  OP  which  the  commissioners  should  meet  upon  the  lands 
described  in  the  petition  and  Judgment  to  divide  said  lands  con- 
trary to  the  mandatory  provisions  in  sub-sec.  5.  sec.  499  of  the 
Civil  Code  of  Prac. 

3.  Although  the  defendants  were  infants,  no  proof  was  taken 
to  support  the  allegation  of  plaintiff's  petition  as  required  by 
sub-sec.  1  of  sec.  126  of  the  Civil  Code.  (Finzers  v.  Nevin,  13 
Ky.  Law  Rep.,  773-775.) 

4.  The  submission  of  this,  cause  for  trial  over  the  objections 
of  the  infant  appellant  and  immediately  after  the  filing  of  his 
answer  was  erroneous.  (Sec.  364,  Civil  Code;  Smith  v.  Ferguson, 
3  Met.  424.) 

5.  The  report  of  the  commissioners  filed  herein  shows  on  its 
face  a  gross  Injustice  has  been  done  this  appellant 

PRATT  ft  WIADDILL  for  appellees. 

(No  brief  for  appelles  in  the  record.) 

Opinion  of  the  Court  by  Judge  Barker;  reversing. 

T.  B.  Porter  died  testate  at  his  residence  in  Hop- 
kins county,  Ky.,  on  the  18th  day  of  June,  1899, 
leaving  a  wife,  Elizabeth  Porter,  and  seven  infant 
children,  •  surviving  him.  His  will  was  written  on 
the  24th  day  of  January,  1887,  and  at  that  time  he 
had  only  three  children,  Murris  Porter,  the  appellant, 
Bradford  Lawrence,  and  Willie  Morgan  Porter.  Af- 
ter his  death  the  will  was  admitted  to  probate.  His 
estate  consisted  of  his  home  place,  containing  297 
acres,  and  a  tract  called  the  **Hall  Place,"  contain- 
ing 40  acres.    His  personal  estate  at  the  time  of  his 
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death  seems  not  to  have  been  suflScient  to  pay  his 
debts  and  the  cost  of  settlement.  By  the  second  clause 
of  the  will  the  home  place  of  297  acres  of  land  was 
devised  to  the  wife  of  the  testator,  Elizabeth  Porter, 
until  her  two  sons,  Bradford  Lawrence  and  Willie 
Morgan,  arrived  at  the  age  of  21  years,  or  during 
her  widowhood.  If  the  widow  married  before  her 
two  children  arrived  at  21  years,  the  land  was  to  go 
to  them  at  once.  When  the  youngest  arrived  at  the 
^  _  '  age  of  21  years,  they  were  to  receive  it  at  that  date. 

^  Jl^  '  The  third  and  fourth  clauses  of  the  will  are  as  follows: 

.^11  j  *' Third — I  also  give  and  bequeath  to  my  said  wife, 

;J*^  ;  Elizabeth  Porter,  one-third  of  my  personal  estate 

Ittz  .  that  may  remain  for  distribution,  after  the  payment 

^f :  -  •  of  my  debts  and  the  costs  of  administration.     Said 

estate  to  be  held  in  trust  for  her  use  by  my  executor 
iiu^ij  and  the  interest  and  profits  thereof  to  be  paid  to  her 

Jfj«*j  annually.    At  the  death  of  my  wife,  the  personal  es- 

•^*  tate  devised  to  her  which  may  remain  shall  go  to  my 

H'*  sons  Bradford  Lawrence  and  Willie  Morgan  Porter, 

IJ  J  and  such  children,  if  any,  as  I  may  have  by  her  giv- 

ing to  each  child  an  equal  share. 
.J  ^  ^  Fourth — All  of  my  personal  estate  not  bequeathed 

to  my  wife  shall  go  to  my  sons  Bradford  Lawrence 
and  Willie  Morgan  Porter  and  such  other  children, 
if  any,  as  I  may  have  by  said  wife,  giving  to  each 
an  equal  share.'* 

In  the  fifth  clause  of  the  will  the  testator  gave  to  his 
son  Murris  Porter,  who  was  a  child  by  a  former  wife, 
his  tract  of  40  acres,  known  as  the  **Hall  Place," 
with  the  condition  that  if  he  died  before  he  reached 
the  sge  of  21  years  it  should  go  to  the  other  children' 
of  the  testator,  giving  to  each  an  equal  share. 

H.  F.  Porter,  a  brother  of  the  testator,  was  nomi- 
nated in  the  will  as  its  executor.  Within  the  time 
allowed  by  law,  the  widow,  Elizabeth  Porter,  re- 
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nounced  the  provision  of  the  will  in  her  favor,  and 
elected  to  take  under  the  statute.  Her  dower  was 
thereupon  set  aside  to  her  in  accordance  with  its  pro- 
visions. After  duly  and  legally  qualifying,  the  ex- 
ecutor, H.  F.  Porter,  instituted  this  action  in  the 
Hopkins  circuit  court  for  the  purpose  of  obtaining 
from  the  chancellor  a  construction  of  the  provisions 
of  the  will,  and  a  judgment  dividing  the  estate  among 
the  beneficiaries  in  accordance  with  its  terms.  The 
widow  and  the  seven  children  of  the  decedent  were 
made  parties  defendant  and  brought  before  the  court, 
and  the  interests  of  the  infants  safeguarded  by  the 
appointment  of  guardians  ad  litem.  The  action  was 
then  submitted  for  judgment  upon  the  pleadings,  there 
being  no  controversy  as  to  any  material  fact ;  where- 
upon the  chancellor  entered  a  judgment,  holding  that 
the  four  children  bom  to  the  decedent  after  Janu- 
ary 24,  1887,  which  was  the  date  of  the  will,  were 
** pretermitted,"  and  entitled,  under  the  provisions 
of  sec.  4848,  Ky.  Stats.,  1903,  to  participate  in  the 
estate  of  their  father  as  if  he  had  died  intestate. 
So  much  of  the  statute  as  is  pertinent  to  the  subject 
in  hand  is  as  follows:  '*If  a  will  is  made  when  a 
testator  has  a  child  living,  and  a  child  is  bom  after- 
ward, such  after-born  child,  or  any  descendant  of  his, 
if  not  provided  for  by  any  settlement,  and  neither 
provided  for  nor  expressly  excluded  by  the  will,  but 
only  pretermitted,  shall  succeed  to  such  portion,  of 
the  testator's  estate  as  he  would  have  been  entitled 
to  if  the  testator  had  died  intestate;  toward  raising 
which  portion  the  devisees  and  legatees  shall,  out  of 
what  is  devised  and  bequeathed  to  them,  contribute 
ratably,  either  in  kind  or  money,  as  a  court  of  equity 
in  the  particular  case  may  deem  most  proper.''  By 
the  judgment  commissioners  were  appointed  to  divide 
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the  estate  among  the  seven  children,  giving  to  those 
called  ** pretermitted"  such  share  in  their  father's 
estate  as  they  would  have  taken  had  he  died  intes- 
tate, and  to  the  three  specially  named  devisees  the 
remainder  in  the  same  proportion  they  would  have 
taken  had  there  been  no  pretermitted  children.  These 
commissioners  divided  the  estate  according  to  the 
terms  of  the  judgment,  and  made  report  thereon  in 
writing,  which  was  afterwards  approved  by  the  chan- 
cellor, to  all  of  which  the  appellant,  Murris  Porter, 
by  his  guardian  ad  litem,  excepted  and  appealed. 

The  conclusion  we  have  reached  as  to  the  children 
bom  after  the  date  of  the  will  being  pretermitted 
within  the  terms  of  the  statute  renders  it  unnecessary 
that  we  should  examine  the  various  exceptions  filed 
to  the  commissioners'  report.  It  will  be  observed 
that,  by  the  language  of  the  statute,  only  such  after- 
born  children  as  are  *^not  provided  for  by  any  set- 
tlement, and  neither  provided  for  nor  expressly  ex- 
cluded by  the  will,"  are  pretermitted.  The  word 
** pretermitted,"  according  to  Webster,  means  **to 
pass  by,"  ^*to  omit,"  *Ho  disregard."  The  statute 
was  enacted  not  to  control  the  right  of  the  testator 
to  dispose  of  his  estate  among  the  beneficiaries  of 
his  bounty  according  to  a  plan  of  his  own,  but  to 
guard  against  the  hardship  frequently  arising  from 
oversight  and  carelessness  in  those  who,  having  writ- 
ten their  wills,  afterward  have  children  born  imto 
them  and  fail  to  make  provision  for  them.  But  if 
thero  be  in  the  language  of  the  testament  a  clear  in- 
dication that  there  has  been  no  oversight  or  omission, 
and  that  the  testator  has  chosen  to  distribute  his  es- 
tate unequally  among  his  children,  or  even  to  exclude 
some  of  them  entirely,  it  is  not  the  policy  of  the 
law  to  interfere  with  his  right  to  distribute  his  es- 
tate according  to  his  pleasure.    An  examination  of 
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the  will  in  question  shows  that  the  testator  had  in 
mind  the  possibility,  or  even  probability,  of  there 
being  other  children  bom  to  him  after  its  date.  By 
sees.  3  and  4  he  provides  that  such  after-bom  chil- 
dren shall  participate  in  such  personal  property  as 
is  disposed  of  under  its  terms  after  his  death.  This 
clearly  indicates  that  these  after-bom  children  were 
in  the  mind  of  the  testator  at  the  time  his  will  was 
written,  and  he  made  such  provision  for  them  as  he 
thought  proper.  It  does  not  alter  the  principle  of 
law  that  by  the  accident  of  time  the  testator  at  his 
death  had  little  or  no  personal  property  to  divide 
among  his  children.  The  will  must  be  constructed  in 
this  case,  where  the  testator  left  no  personal  prop- 
erty, just  as  if  he  had  left  a  large  personal  estate. 
This  being  true,  it  follows  that  the  chancellor  erred 
in  holding  that  the  after-bom  children  were  preter- 
mitted under  the  terms  of  the  statute,  and  in  per- 
mitting them  to  participate  in  the  division  of  their 
father's  real  estate,  which  was  specially  devised  to 
his  three  sons. 

For  the  reasons  indicated,  the  judgment  is  reversed, 
and  cause  remanded  for  proceedings  consistent  here- 
with. 

Judge  Nunn  not  sittiug. 


Case  39.— PROCEEDING  BY  FRANK  A.  LUCAS  FOR  A  MAN- 
DAMUS  AGAINST  S.  W.  HAGBR,  AUDITOR,  TO  PREVENT 
HIS  REMOVAL  AS  AUDITOR'S  AGBNT.-^April  14. 

Ha^rer,  Auditor  v.  Lucas. 

Appeal  from  Franklin  Circuit  Court.  * 
John  D.  Caeroll,  Special  Judge. 
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Judgment   for   plaintiff,   and   defendant   appeals. 
Affirmed. 


•  »  -  ' 


Audkor's  Agents  —  Appointm'ents  —  Term  of  OflBce  —  Removal  — 
Under  Kentucky  Statutes,  sec.  4259,  providing  that  "the  au- 
ditor of  public  accounts  may  appoint  a  revenue  agent  in 
each  county  of  the  State,  and  may  in  addition  appoint  four 
revenue  agents  from  the  State  at  large,  whose  term  of  office 
shall  be  four  years,"  a  revenue  agent  appointed  on  August 
28,  1902,  for  the  State  at  large  by  the  auditor  then  in  office 
can  not  be  removed  from  his  office  by  the  successor  of  the 
auditor  who  made  the  appointment,  but  is  entitled  to  hold  his 
office  for  four  years  from  the  date  of  his  appointment. 


CAMPBELL  &  CAMPBELL  for  appellant. 


The  only  question  seriously  involved  in  this  issue  is  the  right 
of  the  appellant  as  auditor  to  remove  Lucas  from  office  as  reve- 
nue agent  for  the  State  at  large,  and  the  construction  of  the  act 
of  1902,  under  which  Lucas  was  appointed  upon  the  three  great 
principles  of  the  intention  of  the  Legislature,  the  power  of  the 
Legislature  and  public  policy.  The  first  two  questions  may 
logically  be  argued  together. 


n:. 


ONE  AND   TWO. 
THE   INTENTION   AND  POWER  OF  THE  LEGISLATURE. 

Sec.  4258,  Ky.  Stats.  (1903),  reads  as  follows: 

"The  auditor  of  public  accounts  may  appoint  a  revenue  agent 
in  each  county  of  this  Commonwealth,  and  may  in  addition  ap- 
point not  exceeding  four  revenue  agents  from  the  State  at  large, 
whose  term  of  office  shall  be  for  four  years." 

(a.)  Sec.  4260  makes  it  the  duty  of  revenue  agents  to  list  for 
taxation  any  property  which  may  have  been  omitted  to  have 
been  listed  by  the  assessor  in  the  county  for  which  he  is  appointed, 
and  the  same  duty  is  imposed  upon  the  revenue  agents  for  the 
State  at  large  except  their  jurisdiction  extends  to  any  county, 
city  or  town  in  the  Commonwealth. 

(b.)  We  also  find  that  in  sec.  4267  it  is  made  the  special  duty 
of  the  auditor  to  "diligently  prosecute  the  collection  of  all  back 
taxes,  license  fees,  etc.,"  and  it  may  be  stated  right  here  that 
it  is  for  just  such  faithful  performance  of  duties  like  this  one, 
as  imposed  by  sec.  4267,  that  the  auditor  is  required  to  execute 
his  bond  to  tht  Comimonwealth  of  Kentucky.  It  will  thus  be 
seen  that  the  revenue  a^ent  for  the  State  at  large  has  the  same 


Digitized  by 


Google 


%iu  120.]       JANUABY  TERM,  1905.  309 


Hager,  Aiwiitor  v.  Liuoao. 


duties  imposed  upon  him  as  first,  county  auditor's  agents;  seo^ 
ond,  sheriffs;  and  thirdly,  the  auditor. 

(c.)  It  is  our  contention  that  the  stipulation  in  sec.  4258,  that 
the  term  of  office  of  revenue  agents  for  the  State  at  large  shall 
be  tour  years,  is  merely  directory  in  its  nature,  and  was  made 
to  carry  out  the  consistency  of  the  relative  positions  of  auditor 
and  his  subordinate  revenue  agent,  because  the  term  of  office  of 
the  auditor  is  four  years,  and  was  made  to  cure  the  defect  which 
has  been  cured  in  regard  to  other  subordinates  by  sec.  140,  which 
expressly  states  that  the  term  of  office  of  assistant  auditor  and 
clerks  in  the  auditor's  office  shall  expire  with  the  expiration  of 
the  term  of  the  auditor. 

(d.)  When  it  becomes  the  province  of  a  court  to  construe  a 
statute,  the  prime  and  fundamental  thing  to  be  arrived  at  is  first 
the  intention  of  the  Legislature,  and  after  such  intention  is  ar- 
rived at,  then  it  becomes  the  province  of  the  court  to  modify 
such  statute  to  come  within  the  purview  of  the  intention,  and 
.the  Court  of  Appeals  of  this  State  has  even  gone  so  far  as  to 
supply  defects  that  were  entirely  omitted  by  the  Legislature 
where  it  is  concluded  that  such  was  the  intention. 

3.  PUBLIC  POLICY. 

(a.)  It  strikes  us  that  the  intimacy  existing  between  the  auditor 
and  the  revenue  agent  is  so  close,  and  the  agent  is  so  pre-emi- 
nently a  member  of  the  auditor's  official  family,  that  there  is 
bound  to  appear  in  this  case  a  strong  element  of  public  policy. 

(b.)  If  the  revenue  agent  is  a  separate  and  distinct  office  from 
that  of  auditor,  and  in  nowise  under  his  supervision  and  control, 
and  with  no  penalties  attached  to  the  non-performance  of  duties, 
then  the  auditor  is  placed  in  the  embarrassing  attitude  of  having 
duties  imposed  upon  him  which  he  cannot  perform  except  at  the 
mere  whim  and  caprice  of  another,  and  yet  under  his  oath  and 
bond  he  is  responsible  for  such  dereliction  of  duty. 

LIST    OF   AUTHORITIES. 

Ky.  Stats.,  sees.  4258,  4260,  4241,  4267.  140;  Hoke  v.  Common- 
wealth, 3  Ky.  Law  Rep.,  407;  Hoke  v.  Ritchie,  37  S.  W.,  266; 
Hoke  V.  Ritchie,  38  S.  W.,  132;  Tansey  v.  Striger,  76  S.  W.,  537; 
O'Brien  v.  City  of  Owensboro,  24  Ky.  Law  Rep.,  part  1,  469; 
Chinn  v.  Shackleford,  78  S.  W.,  908;  Ex  Parte  Duncan  v.  Hen- 
nen,  13  Peters,  230;  Offet  v.  Commonwealth,  10  Bus'h,  212;  Dun- 
lap  V.  Kennedy,  10  Bush,  539;  Dubuc  v.  Vass,  92  Amer.  Dec,  526; 
U.  S.  V.  Avery,  Fed.  Cases,  14481;  Kennan  v.  Perry,  24  Texas, 
253;  State  &  Di  Carlo  v.  Abbot,  41  X^.  Ann.,  1096. 
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TAYLOR  &  LUCAS,  HAZELRIGG,  CHENAULT  &  HAZEL- 
RIGG  and  W.  H.  HOLT  for  appellee. 

1.  The  questions  involved  upon  this  appeal  are  few  and  simple. 
No  question  is  made  but  that  the  bond  tendered  was  ckifficient, 
and  in  proper  form.  No  question  is  made  but  that  a  suit  asking 
for  a  writ  of  mlandamus  is  the  proper  remedy  in  the  case.  If 
the  auditor  had  the  right  to  remove  the  appellee  from  office,  he 
had  the  right,  after  having  done  so,  and  it  was  his  duty  to  refuse 
to  accept  the  renewal  of  the  bond  herein.  If  he  did  not  have 
this  right,  then  it  was  the  duty  of  the  lower  court  to  award  the 
said  writ  of  mandamus  and  this  court  will  sustain  the  circuit 
court  therein. 

2.  The  appellant  makes  no  question  but  that  appellee  has  per- 
formed the  duties  of  his  office  in  a  diligent  and  proper  manner, 
and  there  is  no  charge  of  fault  of  any  kind  made  against  him. 
The  only  question  then,  in  this  case,  is  whether  the  auditor, 
under  the  law,  has  the  power,  arbitrarily  and  without  fault  on 
the  part  of  the  revenue  agent,  and  without  notice  to  him,  or 
opportunity  to  be  heard,  to  remove  the  revenue  agent  from  office 
before  the  expiration  of  his  term. 

3.  Sec.  4250  Ky.  Stats.,  1903,  under  which  the  appellee  was 
appointed,  is  as  follows: 

"The  auditor  of  public  accounts  may  appoint  a  revenue  agent 
in  each  county  of  this  Commonwealth,  and  may  in  addition  ap- 
point not  exceeding  four  revenue  agents  from  the  State  at  large, 
whose  term  of  office  shall  be  for  four  years." 

4.  Sec.  93  of  the  present  Constitution  provides: 

"Inferior  State  officers  not  specifically  provided  for  under  this 
Constitution,  may  be  appointed  or  elected,  in  such  a  manner  as 
may  be  prescribed  by  law,  for  a  term  not  exceeding  four  years, 
or  until  their  successors  are  appointed  or  elected  and  qualified." 

5.  The  Legislature,  therefore,  in  creating  the  office  of  revenue 
agent  for  the  State  at  large,  and  giving  to  it  a  term  of  office, 
acted  within  the  limitations  prescribed  by  the  Constitution,  and 
no  question  can  be  raised  but  they  have  the  right  if  they  saw 
fit,  to  give  to  this  office  a  term  of  four  years.  They  have  used 
the  very  simplest  and  plainest  language  possible  to  show  that 
it  was  their  intention  to  give  to  this  office  such  a  term. 

6.  "Office  is  defined  to  be  a  right  to  exercise  a  public  or  pri- 
vate employment  and  to  make  the  fees  and  emoluments  thereunto 
belonging,  public,  as  those  of  magistrates,  or  private,  as  baliffs, 
receiver  and  the  like."    (2  Bi.  Comm.,  36.) 

"An  employment  on  behalf  of  the  government  or  station  of 
public  trust,  not  merely  transient,  occasional  or  incidental."  (20 
JoluuUi  488.) 
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7.   THE   INTENTION   AND   POWER   OF   THE   LEGISLATURE, 

(a.)  It  may  be  contended  that  the  auditor  can  not  work  through 
agents  whom  he  did  not  appoint,  and  of  whom  he  does  not  ap- 
prove. The  answer  to  this  is  that  he  need  not  do  so,  because 
the  law  gives  him  full  authority  to  bring  actions  to  recover  de- 
linquent taxes  without  the  intervention  of  a  revenue  agent. 

(b.)  But  when  we  come  to  the  matter  of  suits  to  assess  omitted 
property,  an  entirely  different  state  of  the  case  is  presented. 
This  character  of  suit  the  auditor  can  not  bring;  only  a  revenue 
agent  can  bring  them,  and  in  bringing  them  he  is  entirely  free 
from  all  control  of  the  auditor. 

(c.)  We  desire  to  flatly  deny  the  allegation  made  in  the  brief 
of  appellant  that  the  auditor  is  responsible  upon  his  official  bond 
for  the  acts  of  a  revenue  agent.  A  revenue  agent  gives  his  bond 
to  the  Commonwealth  and  so  does  the  auditor.  E^ch  is  responsi- 
ble to  the  Commonwealth  upon  his  own  bond,  for  his  own  doings 
and  misdoings. 

8.  PUBUO  POOCY.  0 

Boiled  down,  the  reasons  urged  why  this  statute  as  against 
public  policy  amiount  to  no  more  than  this,  that  it  does  not  meet 
with  the  personal  approval  of  the  auditor  for  appellee  to  be  a 
revenue  agent,  and  that  personally  he  would  prefer  someone  else. 
But  because  a  law  does  not  meet  with  the  approval  of  every  one 
is  no  reason  why  it  is  void  as  against  public  policy. 

'     •  «,     6 
AUTHOKITIES    FOB   APPELLEE. 

Sec.  4258  Ky.  Stats,  of  1903;  sec.  1,  art.  15,  Revenue  Act  of 
1902;  sec.  93,  Constitution  of  Kentucky;  Page  v.  Hardin,  8  B.  M., 
648;  Todd,  Mayor,  &c.,  v.  Dunlap,  &c.,  18  Ky.  Law  Rep.,  329; 
Lease  v.  Freeborn,  52  Kans.,  750;  South  v.  Sinking  Fund  Com- 
Drissioners,  86  Ky.,  186;  Hoke  v.  Commonwealth,  3  Ky.  Law  Rep., 
407;  Commonwealth  v.  Bank  of  Commerce,  26  Ky.  Law  Rep., 
407;  Hoke  v.  Richey,  18  Ky.  Law  Rep.,  546;  Tansey  v.  Stringer. 
25  Ky.  Law  Rep.,  916;  Ex  Parte  Hennen,  13  Peters,  230;  Avery  v. 
Inhabitants,  &c.,  3  Mass.,  177;  Hoke  v.  Henderson,  4  Devereux 
(N.  C),  1. 

Opinion  by  Chief  Justice  Hobson — Affirming. 

Appellee  Lucas  was  appointed  revenue  agent  for 
the  State  at  large  by  G.  G.  Coulter,  as  auditor  of  pub- 
lic accounts,  on  August  28,  1902.  Appellant  Hager 
succeeded  Coulter  as  auditor  in  Jauuaryi  1904|  and 
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the  only  question  presented  by  the  appeal  is  whether 
Lucas  holds  for  four  years  from  the  date  of  his  ap- 
pointment, or  whether  he  may  sooner  be  removed  by 
the  auditor  without  cause.  Sec.  4258,  Ky.  Stats., 
1903,  is  as  follows :  *  *  The  auditor  of  public  accounts 
may  appoint  a  revenue  agent  in  each  county  of  this 
Commonwealth,  and  may  in  addition  appoint  not  ex- 
ceeding four  revenue  agents  from  the  State  at  large, 
,.  whose  term  of  oflSce  shall  be  four  years."    Sec.  140, 

, , .  ;  "  Ky.  Stats.,  1903,  regulating  the  assistant  auditor  and 

[1^   '  auditor's  clerks,  is  as  follows:  **The  term  of  oflSce  of 

[['/-:  the  assistant  auditor  and  clerks  shall  be  the  same  as 

that  of  the  auditor,  and  expire  at  the  same  time,  un- 
less they,  or  either  of  them  are  sooner  removed  by 
i  him.    No  one  shall  be  appointed  to  said  offices  who 

If"    '  has  not  been  a  citizen  and  resident  of  this  State  for 

two  years.     They  shall  severally  take  the  oath  of 
^Md^  office,  and  may  be  required  by  the  auditor  to  execute 

,*•'  to  him  bond,  with  surety,  for  the  faithful  discharge 

of  the  duties  of  the  office." 

It  is  insisted  for  the  auditor  that  the  revenue  agents 
are  in  effect  his  clerks,  appointed  by  him  for  the  pur- 
l^ose  of  better  discharging  his  duties  in  the  collection 
of  the  State's  revenue;  that  they  occupy  toward  him 
a  personal  relation;  that  one  auditor  should  not  have 
the  i)ower  to  appoint  a  number  of  these  agents,  and 
impose  them  upon  his  successor ;  that  sec.  4258  should 
be  read  in  connection  with  sec.  140,  and  be  construed 
to  mean  that  the  term  of  the  revenue  agent  expires 
with  the  term  of  the  auditor  who  appointed  him; 
and  that  it  was  intended  by  the  Legislature,  in  giving 
them  a  term  of  four  years,  to  give  him  the  power  to 
appoint  them  for  the  full  period  of  his  term.  While 
this  is  an  argument  that  might  be  addressed  with 
great  force  to  the  Legislature,  the  language  of  the 
statute  is  free  from  ambiguity,  and  must  be  enforced 
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according  to  its  plain  meaning.  The  first  act  creat- 
ing auditor's  agents  became  a  law  April  29,  1880, 
It  is  provided  they  should  be  subject  to  removal  at  . 
the  pleasure  of  the  auditor.  The  statute  has  been 
several  times  amended  and  re-enacted  previous  to 
the  act  of  1902,  and  in  all  of  these  previous  acts  they 
were  subject  to  removal  by  the  auditor;  but  the  act 
of  1902,  of  which  sec.  4258,  Ky.  Stats.,  1903,  above 
quoted,  is  a  part,  was  passed  during  the  term  of  G. 
G.  Coulter  as  auditor.  The  Legislature  knew  that 
his  term  would  expire  in  about  two  years  after  that 
act  was  passed,  and,  with  this  knowledge,  it  expressly 
provided  that  their  term  of  office  shall  be  four  years. 
By  sec.  4259  they  are  required,  before  entering  upon 
the  discharge  of  the  duties  of  the  office,  to  take  the 
oath  required  of  other  officers,  and  execute  a  bond 
to  the  Commonwealth  of  Kentucky.  They  are  thus 
constituted  officers  of  the  Commonwealth,  holding  for 
a  fixed  term,  and  acting  under  a  bond.  Their  duties 
are  prescribed  by  law,  and  in  many  matters  they 
may  act  independently  of  the  auditor  and  without 
his  consent,  as  in  assessing  omitted  property  under 
sec.  4241,  Ky.  Stats.,  1903.  The  purpose  of  the  Leg- 
islature seems  to  have  been  to  make  them  more  in- 
dependent and  to  secure  a  better  class  of  men,  by 
giving  them  a  definite  term,  for  a  man  who  is  in 
business  will  not  feel  justified  in  giving  up  his  busi- 
ness for  an  office  whose  term  is  entirely  uncertain. 
There  has  been  a  session  of  the  Legislature  since 
the  term  of  appellant  began,  and  the  act  of  1902  was 
not  amended  or  modified.  The  statute  confers  upon 
the  auditor  of  public  accounts  the  power  to  appoint 
one  revenue  agent  in  each  county  of  the  State,  and, 
in  addition,  four  such  agents  from  the  State  at  large. 
When  the  power  of  appointment  has  been  exercised, 
it  is  exhausted,  and  no  other  appointment  can  be  made 
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during  the  term  of  the  appointees,  except  in  case  of 
a  vacancy. 
Judgment  aflSrmed. 


Case  40.— PROSEX:JUTION  AGAINST  DR.  T.  D.  WILLIAMS 
FOR  UNLAWFULLY  GIVING  A  PRESCRIPTION  FOR 
WHISKY  IN  VIOLATION  OF  A  CITY  ORDINANCE— 
April  14. 

Commonwealth  v.  Williams. 


t^^-^ti 


^4  9  Ai 

K., 


1 


Appeal  from  Nelson  Circuit  Court. 

Samuel  E.  Jones,  Circuit  Judge. 

Judgment  for  defendant.     Plaintiff  appeals, 
versed. 


Re- 


Ordinances — ^Validity — Adoption — Publication — Approval  by  Mayor 
— Record — Physicians — Prescriptions  For  Liquors — Good  Faith 
— ^Appeals — Jurisdiction. 

1.  Ordinances  —  Validity  —  Adoption  —  Publication  —  Approval  by 

Mayor — Under  Kentucky  Statutes,  sec.  3638,  part  of  charter  of 
cities  of  the  fourth  class,  which  provides  that  "an  ordinance 
shall  be  signed  by*  the  mayor,  attested  by  the  clerk,  and  pub- 
lished at  least  once  in  a  newspaper  in  said  city,  ♦  *  *  and 
shall  be  in  force  from  and  after  the  publication  thereof,"  it 
appearing  that  the  mayor  of  cities  of  the  fourth  class  has  no 
veto  power,  the  council  is  the  legislative  body  of  the  city,  and 
an  ordinance  of  such  city  is  valid  when  passed  by  a  vote  of 
at  least  three  members  of  the  council  and  published,  although 
it  may  not  have  been  signed  or  approved  by  the  mayor. 

2.  Making  up  Record  of  Council — Tardiness  of  Clerk — An  ordi- 

nance of  a  city  of  the  fourth  class  takes  eftect  upon  its  pas- 
sage by  the  votes  of  at  least  three  mem<bers  of  the  council 
and  its  publication,  and  it  is  not  material  at  what  date  it 
was  made  up  and  regularly  approved  by  the  council.  The 
will  of  the  council  can  not  be  defeated  by  the  tardiness  of 
the  clerk  in  making  out  the  record  on  the  books  of  the 
City  counoil. 
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3.  Physicians — Prescriptions  for  Liquors— Only  as  a  Medicine — 

Penalty — Good  Faith — ^An  ordinance  of  a  city  of  the  fourth 
class  making  it  unlawful  for  any  physician  to  make  or  give 
a  prescription  for  any  spirituous,  vinous  or  malt  liquors  in 
said  city  to  enable  him  to  purchase  same,  unless  such  per- 
son is  sick,  or  such  liquor  is  required  as  a  medicine,  and 
fixing  a  fine  of  from  $25  to  $100  for  its  violation,  is  not 
void  because  it  undertakes  to  punish  the  physician  for  giv- 
ing a  prescription  where  he  makes  an  honest  miistake  as  to 
the  whisky  being  required  as  a  medicine.  The  rule  is  that 
a  statute  will  not  make  an  act  criminal  unless  the  offender's 
intent  concurred  with  his  act,  and  whether  he  acted  In  good 
faith  or  not  is  a  question  for  the  Jury. 

4.  Jurisdiction — The  criminal  jurisdiction  of  the  Court  of  Appeals 

is  governed  by  the  Criminal  Code  of  Practice.  An  appeal  may 
be  taken  by  the  Commonwealth  if  a  fine  exceeding  $50  might 
have  been  inflicted. 

R.  C.  CHERRY  for  appellant. 

POINTS  AND  AUTHORITIES. 

1.  The  demurrer  and  motion  to  quash  the  warrant  should  not 
prevail,  because  their  eftect  is  to  question  the  validity  of  the  or- 
dinance, which  can  only  be  done  by  a  writ  of  prohibition,  as  pro- 
vided by  sec.  3639,  Kentucky  Statutes,  which  is  a  part  of  the 
charter  of  cities  of  the  fifth  class.  (Sec.  3639,  Ky.  Stats.;  Bybee 
V.  Smith,  22  Ky.  Law  Rep.,  468;  Same  v.  Same  (last  appeal),  22 
Ky.  Law  Rep.,  1686;   Shinkle  v.  City  of  Covington,  83  Ky.,  430.) 

2.  Under  charter  of  cities  of  the  fifth  class  (sec.  3638  Ky.  Stats.) 
the  requirement  that  the  mayor  shall  sign  all  ordinances  is  direc- 
tory, and  his  omission  to  sign  an  ordinance  does  not  invalidate 
it.  (Sec.  3638,  Ky.  Stats.;  21  Am.  &  Bng.  B5ncy  of  Law,  964-5; 
McNulty  V.  Toopf,  25  Ky.  Law  Rep.,  432;  Reed'  v.  City  of  Louis- 
ville, 22  Ky.  Law  Rep.,  1638.) 

3.  It  is  immaterial  when  a  public  oflScer  signs  a  record  made 
by  him,  or  the  board  of  which  he  is  chairman,  because  the  sign- 
ing when  it  is  done,  if  he  is  still  acting  In  the  same  oflScial 
capacity,  relates  back  to  the  making  of  the  order  or  Judgment, 
and  gives  validity  to  all  actions  taken  under  it.  (Locke  v.  Com- 
mjon wealth,  15  Ky.  Law  Rep.,  843;  Dillon  on  Municipal  Corpora- 
tions, sec.  293  (note). 

4.  Public  records  can  not  be  impeached  by  oral  testimony,  and 
extrinsic  evidence  in  this  case  is  not  permissible.  (Covington 
y.  Ludlow.  1  Met.  298.) 
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OTHER  AUTHORITIES. 

I 

(McGowan  v.  Commonwealth,  2  Met.,  3;  Wade  v.  Commonwealth, 
3  Ky.  Law  Rep.,  442;  sec.  2558  Ky.  Stats.;  Danville  v.  Forman, 
19  Ky.  Law  Rep.,  1554.) 

C.  T.  ATKINS  and  JOHN  D.  WICKLIFF  for  appellee. 

1.  Is  the  ordinance  constitutional  on  the  ground  that  it  treats 
of  two  subjects  not  germane,  or  generally? 

2.  Does  the  warrant  state  separate  offenses  and  is  thereby 
invalid? 

3.  Does  an  ordinance  of  a  city  of  the  fifth  class   have  valid 
.    '         ■            *                 force  before  being  signed  by  the  mayor  and  clerk? 

. ,  4.  Is  an  ordinance  of  valid  force  before  being  recorded  on  the 

•  *•  -      ,  records  of  a  city? 

"f*^  '  *  5.  Is  its  publication  before  being  signed  by  the  proper  officers 

a  valid  promulgation  of  the  law? 

6.  Can    the   constitutionality   of   an    ordinance    be    determined 
;                                        otherwise  than  by  a  writ  of  prohibition? 

7.  Has  the  Court  Jurisdiction  of  this  appeal? 


AUTHORITIES  CITED. 

Sec.  3638,  Ky.  Stats.;  sec.  3627,  Ky.  Stats.;  sec.  3635,  Ky.  Stats.; 
sec.  3638,  Ky.  Stats.;  sec.  3639,  Ky  Stats.;  McNulty,  &c.  v.  Toopf, 


^t*'  &c.,  116  Ky.,  202. 


ti 


*^  Opinion  by  Chief  Justice  Hobson — Reversing. 

The  city  of  Bardstown  adopted  an  ordinance  mak- 
ing it  unlawful  for  any  druggist  to  sell  spirituous, 
vinous,  or  malt  liquors  on  Sunday,  or  on  election  day, 
or  between  the  hours  of  10  o'clock  p.  m.  and  5  o'clock 
a.  m.  of  any  other  day,  except  upon  the  written  pre- 
scription of  a  regular  practicing  physician.  The  sec- 
ond paragraph  of  the  ordinance  is  in  these  words: 
**Tliat  it  shall  be  unlawful  for  any  physician  to  make 
or  give  to  any  person  a  prescription  for  any  spirit- 
uous, vinous,  or  malt  liquors,  to  enable  him  to  purcliase 
same,  unless  such  person  to  whom  such  prescription 
is  given  is  sick,  or  such  liquor  is  absolutely  required 
as  a  medicine.    Such  prescriptions  can  only  be  given 
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by  a  regular  practicing  physician  legally  authorized 
to  practice  medicine,  and  must  state  the  date  thereof, 
the  quantity  prescribed,  and  the  name  of  the  person 
to  whom  prescribed.  Any  physician  who  makes  or 
signs  any  prescription  for  said  liquors  to  enable  same 
to  be  purchased,  unless  such  person  to  whom  it  is 
given  is  sick,  or  such  liquor  is  absolutely  required 
as  a  medicine,  shall  upon  conviction  be  fined  in  any 
sum  not  less  than  twenty-five  nor  more  than  one  hun- 
dred dollars  for  each  offense ;  provided  the  provisions 
of  this  ordinance  shall  not  apply  to  the  procurement 
and  use  of  such  liquors  for  sacramental  purposes." 
The  ordinance  was  introduced  in  the  council  on  the 
23d  of  August,  1904,  and  was  passed  on  September 
13,  1904.  It  was  published  in  the  Nelson  County 
Record  on  September  21st.  On  October  3d  a  war- 
rant was  issued  against  appellee,  T.  D.  Williams,  charg- 
ing him  with  having  given  a  prescription  on  Septem- 
ber 25th  to  Frank  Cox  for  spirituous  liquors  when 
he  was  not  sick  and  when  the  whisky  was  not  required 
as  a  medicine.  There  was  a  trial  before  the  police 
judge.  The  defendant  was  found  guilty  and  his  fine 
fixed  at  $25.  He  appealed  to  the  circuit  court.  In 
the  circuit  court  he  entered  a  motion  to  quash  the 
warrant  and  dismiss  the  prosecution,  because  there 
was  no  ordinance  in  force  at  the  time  the  offense 
was  alleged  to  have  been  committed.  The  court,  hav- 
ing heard  the  evidence  on  the  motion,  sustained  it, 
and  the  plaintiff  appeals. 

The  evidence  heard  by  the  court  showed  that  John 
W.  Sisco,  the  mayor  of  the  city,  did  not  sign  the  or- 
dinance until  October  5th,  and  that  it  was  not  at- 
tested by  the  clerk  until  that  day ;  that  the  ordinance 
was  adopted  by.  the  council  by  a  unanimous  vote  at 
its  regular  monthly  meeting  on  September  13th,  and 
was  duly  recorded  in  the  courfcil's  record  book,  signed 
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by  the  mayor  and  attested  by  the  clerk.  But  this 
record  on  the  book  was  made  up  and  signed  after 
September  25th ;  the  clerk  not  having  written  up  his 
minutes  sooner.  He,  having  a  large  number  of  or- 
dinances to  record,  was  making  out  his  record  as  his 
custom  was,  and  had  not  completed  it  at  that  time. 
The  act  for  the  government  of  cities  of  the  fifth  class, 
including  Bardstown,  contains  these  provisions:  ''The 
mayor  shall  preside  at  all  meetings  of  the  council, 
and  may  vote  in  case  of  a  tie  vote  of  the  council,  and, 
.  _  in  case  of  the  absence  of  the  clerk,  the  mayor  or  mayor 

'•;:!-'  pro  tem.  shall  appoint  one  of  the  members  of  the 

board  clerk  pro  tem."  (Sec.  3634,  Ky.  Stats.,  1903.) 
''The  city  council  shall  judge  of  the  qualifications 
and  election  of  its  members.  They  shall  establish 
rules  for  the  conduct  of  their  proceedings,  and  pun- 
'J*^]i;  ish  any  member  or  other  person  for  disorderly  be- 

j^'^  havior  at  any  meeting.     They  shall  cause  the  clerk 

^^«  to  keep  a  correct  journal  of  all  their  proceedings,  and, 

"^;;  at  the  desire  of  any  member,  shall  cause  the  yeas 

:: :-  and  nays  to  be  taken  on  any  question  and  entered 

t  ;  on  the  journal."    (Ky.  Stats.,  1903,sec.  3635.)    "And 

no  ordinance,  resolution  or  order  shall  have  any  va- 
lidity or  effect  unless  passed  by  the  votes  of  at  least 
three  members  of  the  city  council."  (Ky.  Stats., 
1903,  sec.  3636.)  "Evriry  ordinance  shall  be  signed 
by  the  mayor,  attested  by  the  clerk  and  published 
at  least  once  in  a  newspaper  published  in  such  city, 
or  written  or  printed,  and  posted  in  at  teast  three 
public  places  therein,  and  shall  be  in  force  from  and 
after  the  publication  thereof."  (Ky.  Stats.,  1903,  sec. 
3638.)  Tlie  ordinance  was  published  in  the  county 
jjajDer  as  though  attested  by  the  clerk  and  signed  by 
the  mayor,  but  it  had  not  been  in  fact  signed  by  the 
mayor. 
It  is  insisted  for  appellee  that  although  the  ordi- 


Digitized  by 


Google 


Vol.  120.]       JANTTARY  TEBM,  1905.  319 


Commonwealth  v.  Williams. 


nance  had  been  adopted  by  the  council,  and  published 
in  the  county  paper,  still,  as  it  had  not  been  signed 
by  the  mayor  when  the  offense  charged  was  com- 
mitted, the  ordinance  was  not  then  in  force.  The  rule 
on  this  subject  is  thus  stated  in  21  Am.  &  Eng.  Ency. 
of  Law,  p.  964:  ''There  is  a  broad  distinction  be- 
tween a  requirement  of  the  mayor's  approval  in  or- 
der to  give  effect  to  ordinances  and  a  mere  require- 
ment that  he  shall  sign  all  ordinances;  for  while  his 
signature  may  be,  and  usually  is,  the  means  adopted 
to  designate  his  approval  when  his  approval  is  re- 
quired, if  his  signature  alone  is  required,  the  element 
of  approval  is  absent.  The  true  rule  undoubtedly 
is  that  where  the  mayor  or  presiding  officer  of  the 
city  council  is  required  simply  to  sign  ordinances  and 
it  is  apparent  that  his  act  is  ministerial  in  its  nature 
and  required  merely  to  furnish  evidence  of  the  au- 
thenticity of  the  enactment,  and  the  idea  of  approval 
is  not  involved,  the  requirement  is  directory  only, 
and  an  omission  to  comply  therewith  will  not  ren- 
der an  prdinance  invalid.  But,  where  a  requirement 
that  the  mayor  shall  sign  ordinances  is  couched  in 
such  language  as  appears  in  such  a  connection  as  to 
make  it  apparent  that  such  signature  is  required  as 
evidence  of  his  approval,  the  requirement  is  manda- 
tory.'' (To  same  effect,  see  1  Smith  on  Municipal 
Corporations,  sec.  509.)  It  will  be  observed,  from 
the  provisions  of  the  statute  above  quoted,  that  the 
veto  power  is  not  conferred  upon  the  mg^yor.  His 
only  power  is  to  preside  at  the  meetings  of  the  coun- 
cil and  to  vote  in  case  of  a  tie.  The  council  is  the 
legislative  body  of  the  city.  Ordinances  have  va- 
lidity or  effect  when  passed  by  the  vote  of  at  least 
three  members  of  the  council  and  published.  To  hold 
that  the  failure  of  the  mayor  to  sign  an  ordinance 
destroys  its  validity  would  be  in  effect  to  confer  on 
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him  the  veto  power,  withheld  from  him  by  the  stat- 
ute ;  for  he  could  in  any  case,  by  withholding  his  sig- 
nature, accomplish  the  same  result  as  by  a  veto  of 
the  ordinance.  This  is  not  the  meaning  or  purpose 
of  the  statute.  Its  purpose  is  simply  to  provide  an 
evidence  of  the  authenticity  of  the  ordinance  by  the 
signature  of  the  mayor,  and  is  as  to  this  directory  only. 

It  is  also  insisted  that,  there  being  no  record  of  the 
passage  of  the  ordinance  approved  on  the  books  of 
the  city  council  at  the  time  the  offense  was  com- 
mitted, the  defendant  can  not  be  convicted.  The  or- 
dinance takes  effect  upon  its  passage  by  the  votes  of 
at  least  three  members  of  the  council  and  its  publi- 
cation. When  the  validity  of  an  ordinance  is  ques- 
tioned the  only  proper  evidence  of  the  action  of  the 
council  is  the  journal  of  their  proceedings,  which  they 
cause  the  clerk  to  keep.  Wlien  this  journal  is  pro- 
duced at  the  trial  and  is  regular  on  its  face,  it  is 
not  material  at  what  date  it  was  made  up  and  reg- 
ularly approved  by  the  council;  there  being  nothing 
in  the  statute  so  requiring.  If  the  rule  were  other- 
wise, the  tardiness  of  the  clerk  in  making  out  the 
record  might  defeat  the  will  of  the  council  altogether. 
Tliere  are  many  cases  in  which  it  is  important,  for 
the  protection  of  the  interests  of  the  city  or  the  pub- 
lic health  or  safety,  that  ordinances  should  take  ef- 
fect immediately  upon  their  adoption  and  publica- 
tion. To  hold  that  they  can  not  so  take  effect  if  the 
clerk  had  been  remiss  in  making  out  the  record  would 
be  to  add  to  the  terms  of  the  statute.  This  question 
was  fully  considered  in  McNulty  v.  Troopf,  116  Ky., 
202;  75  S.  W.,  258;  25  Ky.  Law  Rep.,  430;  see  also 
Reed  v.  Louisville,  61  S.  W.,  11;  22  Ky.  Law  Rep., 
1636 ;  Locke  v.  Commonwealth,  15  Ky.  Law  Rep.,  843 ; 
Dillon  on  Municipal  Corporations,  sec.  293.) 

It  is  further  insisted  that  the  ordinance  is  void  be- 
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cause  it  undertakes  to  punish  the  physician  for  giv- 
ing a  prescription  where  he  makes  an  honest  mistake 
as  to  the  whisky  being  required  as  a  medicine.  The 
rule  is  that  a*  statute  will  not  make  an  act  criminal 
unless  the  offender's  intent  concurred  with  his  act. 
A  case  of  honest  mistake  will  be  excepted  out  of  the 
general  statutory  prohibition.  (Bishop  on  Statutory 
Crimes,  sec.  132;  C.  &  0.  By.  Co.  v.  Commonwealth, 
84  S.  W.,  566;  27  Ky.  Law  Bep.,  176;  Thacker  v. 
Commonwealth,  85  S.  W.,  1096;  27  Ky.  Law  Bep., 
620.)  If  the  defendant  gave  the  prescription  com- 
plained of  in  good  faith  as  a  physician,  believing  the 
whisky  to  be  absolutely  necessary  as  a  medicine,  he 
is  not  guilty ;  but,  if  he  did  not  act  in  good  faith  or 
upon  reasonable  grounds,  he  is  guilty.  Whether  he 
acted  in  good  faith  or  not,  or  made  an  honest  mis- 
take of  fact,  is  a  question  for  the  jury  under  the  evi- 
dence, and  for  the  determination  of  this  question  any 
evidence  is  competent  which  is  admissible  in  other 
cases  where  intent  is  material. 

The  criminal  jurisdiction  of  this  court  is  governed 
by  the  Criminal  Code  of  Practice.  An  appeal  may 
be  taken  by  the  Commonwealth  if  a  fine  exceeding 
$50  might  have  been  inflicted.  (Cr.  Code  Prac,  sec. 
347.) 

eTudgment  reversed  and  cause  remanded  for  further 
proceedings  consistent  herewith. 

vol.  120-21 
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Case  41.— PROCEEDINGS  BY  SAM  STONE,  PETITIONER, 
AGAINST  THE  CITY  OF  PADUCAH  FOR  THE  CONSTRUC- 
TION OF  CERTAIN  CITY  ORDINANCES  CONCERNING 
THE  WORKING  OF  PRISONERS.— April  19. 


Stone  y.  City  of  Paducah. 


«  1   *  A  ,*      • 


Appeal  from  McCracken  Circuit  Court. 

W.  M.  Reed,  Circuit  Judge. 

Judgment  for  Defendant.    Plaintiff  appeals, 
firmed. 


Af- 


Ordinances — Police  Courts — Second  Class  Cities — Jurisdiction- 
Labor  Penalty — Good  Behavior — ^Insane  Persons,  &c. — Trial 
by  Jury. 

1.  Municipal  Corporations — Police  Courts— Second  Class  Cities — 
Jurisdiction — Sec.  142  of  the  Constitution  provides  "that  the 
Jurisdiction  of  justices  of  the  peace  shall  be  co-extensive 
with  the  county,  and  equal  and  uniform  throughout  the 
State."  Sec.  143  provides  "that  a  police  court  may  be  estab- 
lished in  each  city  and  town  in  this  State,  •  •  •  with  such 
criminal  jurisdiction  as  justices  df  the  peace  have."  Sec. 
1093,  Ky.  Stats.,  provides  "that  justices  shall  have  Jurisdic- 
tion exclusive  of  circuit  courts  in  all  penal  actions  the  pun- 
ishment of  which  is  limited  to  a  fine  not  exceeding  $20, 
and  concurrent  with  circuit  courts  of  all  penal  cases  the 
punishment  of  which  is  limited  to  a  fine  not  exceeding  $100, 
or  imprisonment  not  exceeding  fifty  days  or  both."  It  will 
thus  be  seen  that  the  Constitution  does  not  place  any  limi- 
tation upon  the  Jurisdiction  that  may  be  granted  to  justices 
of  the  peace  by  the  general  assembly,  but  does  limit  the 
jurisdiction  that  may  be  given  police  and  city  courts  to 
whatever  jurisdiction  has  been  given  the  justice's  courts, 
and  as  the  general  assembly  has  seen  proper  to  limit  the 
Jurisdiction  of  Justices  to  offenses  where  the  penalty  does 
not  exceed  $100  fine  and  fifty  days  in  jail,  therefore,  the 
jurisdiction  of  police  and  city  courts  is  within  the  same 
limits,  and  section  3148,  and  that  part  of  section  3147,  Ken- 
tucky Statutes,  which  gives  the  police  and  city  courts  juris- 
diction in  excess  of  the  penalty  stated,  are  void,  being  in 
violation  of  the  State  Constitution. 
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2.  Labor  Penalty — Good  Behavior — Insane  Pensonfl,  &c.— The  lan- 

guage in  section  3151,  Kentucky  Statutes:  *'Person8  com- 
mitted by  said  (police)  court  for  default  of  surety  for  good 
behavior  or  to  keep  the  peace  and  all  others  whom  the  city 
is  bound  to  nvaintain  when  committed  to  Jail/'  does  not  refer 
to  persons  convicted  of  crime,  but  includes  idiots,  insane 
persons  and  inebriates,  and  as  to  these  persons,  not  in  jail 
because  of  their  conviction  of  an  oftense,  they  can  not  be  com- 
pelled to  labor,  for  such  would  be  involuntary  servitude  and 
in  violation  of  both  State  and  Federal  Constitutions. 

3.  Authority  of  Cities — Under  sub-sees.  23  and  25  of  sec.  3058, 

Ky.  Stats.,  cities  of  the  second  class  have  full  and  complete 
power  to  enact  any  and  all  ordinances,  and  fix  fines  and 
penalties  to  maintain  the  peace,  good  government  and  gen- 
eral welfare  of  the  city,  the  only  limitation  being  that  the 
penalties  for  a  violation  of  the  ordinances  shall  not  be  less 
than  that  imposed  by  the  statute,  and  not  to  exceed  the 
Jurisdiction  of  the  police  court  a;s  fixed  by  the  statutes  and 
Constitution,  and  not  in  confiict  therewith. 

4.  Trial  by  Jury — So  much  of  the  charter  of  cities  of  the  second 

class  which  deny  a  right  to  a  trial  by  Jury  where  the  penalty 
\b  $25  or  less,  is  not  unconstitutional,  and  neither  is  it  in 
violation  of  the  State  or  Federal  Constitutions  to  infiict  labor 
penalties  on  persons  convicted  of  misdemeanors. 

J.  M.  WORTBN  for  appellant. 

1.  The  charter  for  cities  of  the  second  class  does  not  authorize 
the  passage  of  ordinances  for  working  prisoners  on  the  streets 
under  any  circumtrtances,  but  only  authorizes  working  them  in- 
side a  workhouse  for  reasonable  cost  of  board. 

2.  The  ordinances  in  question  have  been  repealed,  and  are 
not  only  unauthorized  by  the  city's  charter,  but  are  in  confiict 
with  the  charter  and  the  Constitution. 

3.  Imt>risonment,  or  imprisonment  at  hard  labor,  must  be  im- 
posed by  a  verdict  of  a  Jury  and  a  Judgment  of  a  court,  and  not 
by  a  legislative  department  In  a  summary  enactment. 

4.  Municipal  corporations  can  only  exercise  powers  expressly 
granted,  an-d  such  others  as  may  be  necessary  to  carry  the  ex- 
pressly granted  powers  into  execution. 

5.  Any  fair,  reasonable  doubt  concerning  the  exiete^ce  of  power 
In  a  municipal  corporation,  is  resolved  against  it,  and  the  power 
denied. 

AUTHORITIES  ftlTED. 

Sees.  3063,  3363.  3528,  3637,  3704,  2916,  3058,  3151.  3148,  3162, 
I,  3172  of  the  Ky.  Stats.;  Lowry  v.  City  of  Lexington.  24  Ky. 
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Law  Rep.,  516;  Topeka  v.  Boutwell,  27  L.  R.  A.,  602;  Peoples  v. 
Saddler,  97  N.  Y.,  146;  Elliott  on  Criminal  Law,  sec.  926;  Ex 
Parte  Harrison,  63  Cal.,  299;  Herron  v.  The  Commonwealth,  79 
Ky.,  38;  Cornelison  v.  Commonwealth,  84  Ky.,  583;  Robinson's 
Kentucky  C.rimiinal  Law,  sec.  44,  p.  63;  Eldridge  v.  Common- 
wealth, 10  Ky.  Law  Rep.,  176;  Brieswick  v.  Mayor,  &c.,  21  Am. 
Rep.,  240;  Morrison  v.  Commonwealth,  21  Ky.  Law  Rep.,  1816; 
Robinson's  Kentucky  Criminal  Law,  sec.  776;  State  v.  Bright, 
58  Am.  Rep..  155;  City  of  St.  Louis  v.  Bell  Telephone  Co.,  9 
Am.  St.  Rep.,  370,  and  note;  Markley  v.  Mineral  City,  65  Am. 
St.  Rep.,  776;  Winchester  v.  Redmond,  57  Am.  St.  Rep..  822; 
Chicago  G.  L.  Co.  v.  People's  G.  L.  Co.,  2  Am.  St.  Rep.,  124; 
Collins  V.  Hatch,  51  Am.  Dec.,  465;  Jacksonville  EHec.  L.  Co.  v. 
City  of  Jacksonville,  51  Am.  St.  Rep.,  24;  Smdth  on  Municipal 
Corporations,  sec.  94;  Bolton  v.  Vellines,  64  Am.  St.  Rep..  737; 
Dillon  on  Municipal  Corporations,  sec.  89,  4th  EM.;  Dillon  on 
Municipal  Corporations,  sec.  91,  4th  Ed.,  note;  McCord  v.  Pike. 
2  Am.  St.  Rep.,  92,  note;  Metropolitan  Life  Ins.  Co.  v.  Daren- 
kamp,  23  Ky.  Law  Rep.,  2249. 


•  4  t  llt^ 

ii:: 


CAMPBELL  &  CAMPBELL  and  E.  H.  PURYEAR  for  appellee. 

This  action  Involves  solely  the  construction  of  certain  ordi- 
nances of  the  city  of  Paducah,  and  is  instituted  by  appellant  in 
pursuance  to  sec.  3063,  Ky.  Stats,,  and  the  allegations  of  fact  set 
out  in  the  petition,  answer  and  amended  answer  are  mainly  un- 
controverted.  The  pleadings  consist  of  a  petition,  answer  and 
amended  answer. 

THE  PETITION. 

1.  The  petition,  as  will  be  noted,  after  alleging  the  petitioner's 
residency  and  his  right  to  institute  this  proceeding,  and  the 
transfer  of  the  city  of  Paducah  from  a  third  to  a  second  class 
city,  alleges  that  the  city  of  Paducah,  while  a  city  of  the  third 
class,  duly  and  regularly  passed  an  ordinance,  entitled  "Overseer 
of  chain  gang,"  and  after  a  recitation  of  this  fact,  quotes  sec. 
1  of  said  ordinance.  He  then  alleges  that  the  city  of  Paducah, 
while  operating  under  charter  of  city  of  the  third  class,  passed 
another  ordinance  styled  "City  prison  and  keeper,"  and  quotes 
therefrom  sees.  3  and  12.  Again  he  alleges  that  while  the  city 
was  still  in  the  third  class  another  ordinance  was  passed  and 
adopted,  entitled  "Street  inspector,"  and  quotes  therefrom  sees. 
1,  2  and  3.  To  this  petition  a  general  demurrer  was  filed  by  the 
city  of  Paducah  after  said  city  had  been  made  a  party  defendant 
to  the  proceedings;  the  court  took  said  demurrer  under  advise- 
ment and  overruled   same,  and   subsequently  the  city  filed  her 
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answer  and  amended  answer.  It  is  to  this  demurrer  that  we 
desire  to  call  your  Honors'  particular  attention  first. 

Tho  petitioner  has  most  admirably  succeeded  In  making  clear 
what  It  is  that  he  desires,  but  fortunately  for  the  sake  of  the 
good  preservation  of  society  when  one  goes  Into  a  court  of 
Justice  not  only  are  one's  Immediate  desires  looked  into,  but  all 
the  exigencies  of  the  subject  matter  are  taken  in  review,  and 
this  strict  obligation  is  placed  upon  the  courts  in  construing  « 
statute  or  ordinance. 

We  take  the  liberty  of  quoting  from  Black  on  Interpretation  of 
Laws,  section  74,  page  166: 

"In  the  construction  of  a  statute,  in  order  to  determine  the 
true  intention  of'  the  Legislature,  the  particular  clauses  and 
phrases  should  not  be  studied  as  detached  and  Isolated  expres- 
sions, but  the  whole  and  every  part  of  the  statute  must  be  con« 
sldered  in  fixing  the  meaning  of  any  of  its  parts. 

"There  are  two  principal  reasons  for  this  rule.  In  the  first 
place,  the  force  and  significance  of  particular  expressions  will 
largely  depend  upon  the  connection  in  which  they  are  found  and 
their  relation  to  the  general  subject  matter  of  the  law.  The 
Legislature  must  be  understood  to  have  expressed  its  whole  mind 
on  the  special  subject  to  which  the  legislative  act  is  directed; 
but  the  vehicle  for  the  expression  of  that  meaning  is  the  statute, 
considered  as  one  entire  continuous  act,  and  not  as  an  agglom- 
eration of  unrelated  clauses.  Each  clause  or  provision  will  be 
illuminated  by  those  which  are  cognate  to  it  and  by  the  general 
tenor  of  the  whole  statute,  and  thus  obscurities  and  ambiguities 
may  often  be  cleared  up  by  the  most  direct  and  natural  means. 
In  the  second  place,  eftect  must  be  given,  if  it  Is  possible,  to 
every  word  and  clause  of  the  statute,  so  that  nothing  shall  be 
left  devoid  of  force.  It  must  be  so  constructed  'ut  res  magia 
Taleat  quam  perat'  To  this  end,  each  provision  of  the  statute 
should  be  read  in  the  light  of  the  whole; 

LIST  OF  AtJTHORITIES. 

Black  on  Interpretation  of  Laws,  sec.  74,  p.  166;  Sec.  8363,  Ky. 
Stats.;  Sec.  3151,  Ky.  Stats.;  Sec.  3196,  Ky.  Stats.;  Anderson's 
Law  Dictionary  (Inconsistent);  Anderson's  Law  Dictionary  (In- 
compatible); Anderson's  Law  Dictionary  (Repugnant);  Webster's 
Dictionary;  Century  Dictionary  Encyclopedia;  Blackstone's  0>m- 
mentaries,  vol.  1,  p.  90;  Beals  v.  Hale,  4  Howard,  51;  Sec.  1136, 
Ky.  Stats.;  Sec.  1379,  Ky.  Stats.;  Black  on  Interpretation  of  Laws. 
9ec8.  8,  24,  27,  29,  34,  35,  41,  44,  53,  57,  74  and  75;  Sutherland 
on  Statutory  Ck)nstruction,  sees.  137,  138  and  256;  Ky.  Stats., 
aec.  3172;  Lowry  t.  City  of  Lexington,  24  Ky.  Law  Bep.,  516i, 
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Ky.  Stats.,  sec.  3118;   O'Bryan,  Clerk  v.  City  of  Owensboro,  24 
Ky.  Law  Rep.,  469;  Topeka  v.  Boutwell,  27  L.  R.  A.,  593;  Mason 
ft  Foard  Co.  v.  Main  Jellico   Mountain   Coal   Co.,   87   Ky.,   467 
State  V.  M<5Caulley,  15  Cal.,  429;   People  v.  Brooks,  16  Cal.,  11 
.In  re  Burrow,  55  Ark.,  275;   Young  v.  Beardsley,  11  Paig^,  93 
iBx  Parte  Small,  81  Ala.,  85;  Holland  y.  State,  23  Fla.,  123;  Mon- 
roe V.  Meuer,  35  La.  Ann.,  1192;  In  re  Bergin,  31  Wis.,  383;  Meyers 
T.  SUfford,  114  N.  C,  234;  Durham  v.  State,  89  Tenn.,  723;  State 
y.  Wbite,  44  Kans.,  614;  Ex  Parte  Bedell,  20  Mo.  Apps.,  125. 

Opinion  by  Judge  Nunn. — ^Affirming. 

In  the  month  of  March,  1902,  the  city  of  PadncaH 
was  transferred  from  the  third  to  the  second  class. 
While  a  city  of  the  third  class  it  passed  the  following 
ordinances : 

''ordinance  no.  14. 

*'Sec.  1.  It  shall  be  the  duty  of  the  overseer  of  the 
chain  gang  to  take  charge  during  the  daytime  of  all 
prisoners  confined  in  the  city  prison  under  judgment 
of  the  police  court  when  there  is  work  to  do  and  the 
weather  will  admit,  and  work  them  on  the  streets, 
alleys  or  other  public  works  of  the  city  of  Paducah. 

**Sec.  2.  The  keeper  of  the  city  prison  shall  receive 
and  safely  keep  therein,  in  close  confinement,  all  per- 
sons arrested  by  the  city  police  officers,  and  all  per- 
sons ordered  thereto  by  judgment  of  the  Paducah 
police  court,  or  other  court  of  competent  jurisdiction, 
until  discharged  by  due  course  of  law,  except  when 
such  persons  may  be  in  charge  of  the  street  inspector, 
or  other  person  duly  authorized,  at  work  on  the  streets 
or  other  public  works  of  the  city. 

**Sec.  12.  In  all  cases  of  conviction  in  the  police 
court  of  Paducah,  the  defendant  shall  stand  com- 
mitted to  the  city  prison  until  the  fine  and  costs  in 
such  case  shall  be  paid  or  replevied,  not  to  exceed 
however  one  day  for  each  dollar  of  such  fine  and 
costs,  and  the  defendant  in  such  case,  if  a  male,  shall 
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be  required  to  work  during  such  period  of  confine- 
ment on  the  public  streets  or  alleys  or  at  the  gravel 
pits  of  the  city  of  Paducah,  not  exceeding  ten  hours 
'  each  day.  All  male  persons  sentenced  to  Qonfinement 
in  said  prison  shall  be  worked  in  the  same  way  dur- 
ing the  period  of  imprisonment,  and  .all  such  per- 
sons when  in  the  city  prison,  shall  be  considered  in 
the  custody  of  the  keeper  of  the  city  prison  and 
when  taken  out  for  the  purpose  of  being  worked  to 
be  in  the  custody  of  the  marshal,  street  inspector, 
overseer  of  the  chain  gang  or  policeman,  whichever 
may  have  them  in  charge.  And  to  prevent  escapes, 
such  officer'  having  prisoners  in  charge,  may  in  his 
discretion,  attach  a  chain  and  a  ball  of  fifty  pounds 
weight  to  any  prisoner.'' 

^'ORDINAKCE  NO.   19. 

*'Sec.  1.  The  office  of  street  inspector  is  hereby 
created.  The  street  inspector  shall  be  elected  by  the 
common  council  in  the  month  of  December  in  each 
year.  He  shall  hold  his  office  for  one  year  and  until 
his  successor  is  duly  elected  and  qualified. 

*'Sec*  2.  He  shall  build  sewers  and  bridges,  keep 
the  same  in  good  repair;  see  that  the  streets,  alleys 
and  sidewalks  are  kept  clean  and  in  good  condition; 
superintend  in  person  the  cleaning  thereof;  devote 
his  entire  time  to  the  duties  of  his  office  and  under 
the  direction  of  the  mayor  employ  hands,  carts  and 
wagons  and  other  forces  necessary  to  those  objects 
and  in  working  on  any  of  the  streets,  alleys,  wharves, 
or  other  public  place  in  the  city  he  shall  use  the  pris- 
oners of  the  city  confined  in  the  city  prison. 

*'Sec.  3.  The  overseer  of  the  chain  gang  and  the 
prisoners  in  his  charge  in  working  upon  any  of  the 
streets,  alleys,  wharves  or  other  public  place  in  the 
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city,  shall  be  under  and  subject  to  the  orders  and 
control  of  the  street  inspector.  If  any  such  prisoners 
while  on  any  public  work  shall  behave  in  a  riotous 
or  disorderly  manner  or  refuse  to  work  or  obey  the. 
orders  of  the  street  inspector  or  other  person  placed 
over  them,  or  shall  attempt  to  escape,  they  shall  be 
placed  in  solitary  confinement  or  subjected  to  such 
slight  punishment  as  may  be  ordered  by  the  inspector, 
but  in  no  case  shall  they  be  cruelly  treated." 

The  appellant  brought  this  action  under,  sec.  3063 
of  the  Ky.  Stats,  of  1903,  claiming  that  the  charter  of 
cities  of  the  second  class  does  not  authorize  the  offi- 
cials of  cities  of  that  class  to  enact  or  enforce  such 
ordinances,  and  that  they  are  therefore  void.  By 
sec.  3264  of  the  statutes,  which  relates  to  the  transfer 
of  cities  from  one  class  to  another,  it  is  provided, 
after  providing  for  the  transfer,  that  ''thereafter 
such  city  shall  be  governed  by  and  under  the  gen- 
eral laws  relating  to  the  class  to  which  it  has  been 
assigned,  but  the  transfer  from  one  class  to  another 
shall  not  in  any  wise  impair  or  affect  any  ordinance 
or  by-law  theretofore  enacted  by  such  city  unless  the 
same  is  in  conflict  with  the  general  laws  relating  to 
cities  of  the  class  to  which  it  has  been  assigned  and 
to  such  extent  only  shall  any  ordinance  or  by-law  be 
repealed  by  the  transfer,  nor  shall  the  powers,  rights, 
duties  or  obligations  of  the  city  be  in  any  wise  af- 
fected by  the  transfer  of  any  officer  or  employee 
thereof  or  any  debtor  or  creditor  of  the  city."  The 
appellant  contends  that  the  only  provisions  contained 
in  charters  of  cities  of  the  second  class  with  refer- 
ence to.  compelling  persons  to  labor  are  found  in  sec. 
3148  and  sec.  3151,  and  that  these  provisions  provide 
for  the  work  to  be  done  only  in  the  city  jail  or  work- 
house, and  as  the  ordinances  referred  to  authorize 
and  require  persons  to  labor  upon  the  streets,  alleys, 
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and  gravel  pits,  they  are  therefore  void.  AJTe  are 
of  the  opinion  that  the  sections  of  the  statutes  re- 
ferred to  have  no  application  to  the  question  at  issue. 
By  sec.  3148  the  Legislature  gave  to  cities  of  the 
second  class  the  extraordinary  power  of  giving  final 
trials  to  persons  charged  with  petit  larceny  and  va- 
grancy— a  power  not  given  to  any  other  class  of  cities 
in  the  Commonwealth — and  required  that  persons 
convicted  of  such  offenses  should  be  sent  to  labor 
in  the  city  prison  or  workhouse.  This  section  is  void. 
The  Legislature  had  no  power  to  grant  authority  to 
the  police  or  city  court  of  cities  of  the  second  or  any 
class  to  give  a  final  trial  to  persons  charged  with  the 
offenses  of  petit  larceny  or  vagrancy ;  the  punishment 
for  the  one  being  not  less  than  30  days'  nor  more 
than  12  months'  confinement  in  the  county  jail.  The 
other,  upon  conviction,  could  be  bound  out  to  labor 
for  a  term  not  longer  than  12  months.  Sec.  143  of 
the  present  Constitution  provides:  **A  police. court 
may  be  established  in  each  city  and  town  in  this 
State,  with  jurisdiction  in  cases  of  violation  of  muni- 
cipal ordinances  and  by-laws  occurring  within  the 
corporate  limits  of  the  city  or  town  in  which  it  is 
established,  and  such  criminal  jurisdiction  within  the 
said  limits  as  justices  of  the  peace  have."  We  find 
that  justices  of  the  peace  have  jurisdiction,  as  pro- 
vided by  sec.  1093  of  the  statutes,  as  follows:  ''Jus- 
tices shall  have  jurisdiction,  exclusive  of  circuit 
courts,  in  all  penal  cases,  the  punishment  of  which 
is  limited  to  a  fine  not  exceeding  twenty  dollars  and 
jurisdiction  concurrent  with  circuit  courts  of  all 
penal  cases,  the  punishment  of  which  is  limited  to 
a  fine  not  exceeding  one  hundred  dollars  or  imprison- 
ment not  exceeding  fifty  days  or  both."  By  sec.  142 
of  the  Constitution  it  is  provided  ''that  the 
jurisdiction    of    justices    of    the    peace    shall    be 
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coextensive  with  the  county  and  shall  be  equal 
,  and  uniform  throughout  the  State."  It  will 
thus  be  seen  that  the  Constitution  does  not 
place  any  limitation  upon  the  jurisdiction  that  may 
be  granted  to  justices  of  the  peace  by  the  General 
Assembly,  but  leaves  the  matter  within  its  discre- 
tion, but  does  limit  the  jurisdiction  that  may  be  given 
police  and  city  courts  to  whatever  the  justices  have; 
and,  as  the  General  Assembly  has  seen  proper  to  limit 
the  jurisdiction  of  justices  to  oflFenses  where  the  pen- 
alty does  not  exceed  $100  fine  and  50  days  in  jail, 
therefore,  the  jurisdiction  of  police  and  city  courts 
is  within  the  same  limits,  and  sec.  3148  and  that  part 
of  sec.  3147  which  gives  to  police  and  city  courts 
jurisdiction  in  excess  of  the  penalty  stated  are  void, 
being  in  violation  of  the  State  Constitution. 

Sec.  3151  is  as  follows:  '^That  all  persons  com- 
mitted by  said  court  for  default  of  surety  for  good 
behavior  or  to  keep  the  peace,  and  all  others  whom 
the  city  is  bound  to  maintain  when  committed 
to  jail,  shall  be  confined  in  the  city  workhouse  or 
prison,  and  they  may  be  compelled  to  labor  as  many 
days  at  such  sum  per  day  as  may  be  necessary  to 
defray*  the  reasonable  cost  of  their  board,  to  be,  from 
time  to  time,  determined  by  the  mayor  and  general 
council."  This  section  has  no  application  to  the  or- 
dinances in  question,  as  we  understand  them.  The 
language,  **  persons  committed  by  said  court  for  de- 
fault of  surety  for  good  behavior  or  to  keep  the 
peace  and  all  others  whom  the  city  is  bound  to  main- 
tain when  committed  to  jail,"  does  not  refer,  in  our. 
opinion,  to  persons  convicted  of  crimes.  By  sub-sec. 
14  of  sec.  3058  the  councils  of  cities  of  the  second 
class  are  authorized  to  provide  for  the  support, 
maintenance,  and  confinement  of  idiots,  insane  per- 
80u»;  and  inebriates.    These  persons  are  the  ones 
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meant  by  the  words  **all  others  whom  the  city  is 
bound  to  maintain  when  committed  to  jail,"  as  used 
in  sec.  3151.  And  as  these  persons  are  in  jail  not 
because  of  their  conviction  of  any  offense,  they  can 
not  be  compelled  to  labor,  for  such  would  be  involun- 
tary servitude,  and  in  violation  of  sec  25  of  the 
State  Constitution  and  the  thirteenth  amendment  to 
the  Constitution  of  the  United  States.  Sec.  25  of 
the  State  Constithtion  is  as  follows:  ** Slavery  and 
involuntary  servitude  in  this  State  are  forbidden,  ex- 
cept as  a  punishment  for  crime,  whereof  the  party 
shall  have  been  duly  convicted."  The  thirteeoifli 
amendment  is  to  tiie  same  effect  But  even  if  sec 
3151  was  valid,  it  does  not  compel  the  persons  to 
labor  in  the  city  prison  or  workhouse. 

We  are  of  the  opinion  that  the  ordinances  in  ques- 
tion are  not  in  conflict  with  the  charter  of  cities 
of  the  second  class,  except  in  so  far  as  they  may 
authorize  the  working  of  a  person  before  his  con- 
viction of  an  offense.  In  fact,  the  city  council  of 
second  class  cities  has  the  power  to  enact  such  or- 
dinances by  virtue  of  sub-sees.  23  and  25  of  sec  3058 
of  the  statutes,  which  are  as  follows : 

**The  general  council  shall  have  power  by  ordinance 
to  impose,  enforce  and  collect  fines,  forfeitures  arid 
penalties  for  the  breach  of  any  provision  of  this  dct 
or  any  ordinance ;  to  punish  the  violation  of  any  pro^ 
vision  of  this  act,  or  any  ordinance  of  this  city,  by^ 
fines  or  imprisonment,  or  by  both  fine  and  imprison^ 
ment;  and  no  ordinance  shall  fix  a  penalty  for  a 
violation  thereof  at  less  than  that  imposed  by  stat- 
ute for  the  same  offense. 

"To  pass  all  such  ordinances,  not  inconsistent  with' 
the  provisions  of  this  act  or  the  laws  of  the  State, 
as  may  be  expedient  in  maintaining  the  peace,  good 
government,  health  and  welfare  of  the  city,  its  trade. 
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commerce  and  manufactures,  and  to  enforce  the  same 
by  fines  and  penalties;  and  any  enumeration  of  sub- 
jects and  matters  herein  to  be  regulated  shall  not 
be  construed  as  a  limitation  upon  this  general  power." 

These  provisions,  construed  together,  show  that  it 
was  the  intention  of  the  General  Assembly  to  grant 
to  the  council  of  cities  of  the  second  class  full  and 
complete  power  to  enact  any  and  all  ordinances  and 
fix  fines  and  penalties  to  maintain  the  peace,  good 
government,  and  welfare  of  the  city;  the  only  limi- 
tation being  that  they  could  not  fix  fines  and  penal- 
ties for  violation  of  the  statutes  at  less  than  that  im- 
posed by  the  statutes,  and  not  to  exceed  the  juris- 
diction of  the  police  court  as  fixed  by  the  statutes 
and  Constitution,  and  to  be  not  in  conflict  with  the 
.Constitution  and  statutes. 

It  is  contended,  as  the  powers  and  duties  of  the 
council  are  many  of  them  specifically  named  and 
defined  in  sec.  3058  of  the  statutes,  that  its  powers 
are  limited  to  the  powers  named  and  defined,  and, 
as  there  is  no  specific  reference  giving  the  council 
power  or  authority  by  ordinance  to  inflict  upon  per- 
sons convicted  of  crime  the  work  penalty  .upon  their 
failure  to  pay  or  replevy  same,  therefore,  the  power 
of  the  council  to  enact  such  an  ordinance  is  inhibited 
J)y  the  charter.  This  is  the  general  rule  of  construc- 
tion, and  there  is  also  another  general  rule — ^that  the 
council  has  no  authority  to  pass  an  ordinance  unless 
the  same  is  authorized  in  express  terms  or  by  neces- 
sary implication.  But  it  appears  that  the  General 
Assembly,  fearful  that  the  above  rules  might  be  ap- 
plied, added  the  following  to  sub-sec.  25  of  sec.  3058, 
supra:  *'And  any  enumeration  of  subjects  and  mat- 
ters herein  to  be  regulated  shall  not  be  construed 
as  a  limitation  upon  its  general  power;'*  showing  that 
|t  was  the  int^tion  to  give  the  coundl  complete 

1 
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power  to  pass  any  and  all  ordinances  and  fix  penal- 
ties to  insure  the  peace,  good  government,  and  wel- 
fare of  the  city,  only  to  be  confined  within  the  limits 
above  referred  to. 

Appellant  contends  that  the  ordinances  are  void 
because  by  them  a  person  charged  with  an  offense 
is  deprived  of  the  right  of  trial  by  jury.  By  sec. 
248  of  the  Constitution  it  is  provided  that  a  jury  of 
six  in  inferior  courts  may  try  a  person  charged  with 
a  misdemeanor.  The  charter  permits  a  defendant 
to  demand  a  jury  where  the  penalty  which  may  be 
assessed  can  exceed  $25,  and  this  court,  in  the  case 
of  City  of  Mt.  Sterling  v.  Holly,  108  Ky.,  621,  22 
Ky.  Law  Rep.,  358,  57  S.  W.,  491,  discussed  this 
point  fully,'  and  decided  the  matter  contrary  to  ap- 
pellant's contention,  and  determined  that  the  denial 
of  the  right  of  a  trial  by  jury  in  these  trivial  mat- 
ters in  no  way  violates  the  constitutional  rights  of  the 
defendant. 

Appellant  also  contends  that  since  the  adoption  of 
the  thirteenth  amendment  to  the  Federal  Constitu- 
tion, and  of  the  present  State  Constitution 
of  this  State,  forbidding  involuntary  servitude 
except  as  a  punishment  for  crime,  it  is  in 
violation  of  the  Constitution  to  inflict  labor 
penalties  on  conviction  of  persons  charged  with 
misdemeanors.  In  12  Cyc,  129,  it  is  said:  ^^A 
crime  is  an  act  or  omission  which  is  prohibited  by 
law,  as  injurious  to  the  public,  and  punished  by  the 
State  in  a  proceeding  in  its  own  name  or  in  the 
name  of  the  people."  In  a  note  on  the  same  page 
the  following  appears:  ''The  term  'criminal,'  when 
used  in  reference  to  judicial  proceedings,  is  opposed 
to  'civil,'  and,  in  its  most  comprehensive  meaning, 
may  be  regarded  as  including  all  cases  for  the  vio- 
lation of  the  penal  law.    (Applegate  v.   Common- 
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wealth,  7  B.  Mon.,  12;  Montee  v.  Commoiiwealth,  3 
J.  J.  Marsh,  132.)"  And  in  another  note  on  the 
same  page  is  found  the  following  from  Blackstone: 
*'A  crime  or  misdemeanor  is  an  act  committed 
or  omitted  in  violation  of  a  public  law  either  for- 
bidding or  commanding  it.  This  general  definition 
comprehends  both  crimes  and  misdemeanors,  which, 
properly  speaking,  are  mere  synonomous  terms, 
though  in  common  usage  the  word  'crimes'  is  made 
to  denote  such  offenses  as  are  of  a  deeper  and  more 
atrocious  dye,  while  smaller  faults  and  omissions  of 
less  consequence  are  comprised  under  the  gentler 
name  of  'misdemeanors'  only."  (4  Bl.  Com.,  5.) 
There  are  numerous  other  authorities  to  the  same 
effect.  In  our  opinion,  when  the  thirteenth  amend- 
ment and  our  own  Constitution  to  the  same  effect 
were  adopted,  it  was  understood  that  the  word 
''crime"  was  to  include  misdemeanors  and  all  of- 
fenses  in  violation  of  the  penal  laws. 

For  these  reasons,  the  judgment  of  the  lower  court 
must  be  affirmed. 


Case  42.— PROSECUTION  AaAINST  JARVIS  &  WILLIAMS  FOR 
VIOLATING  LOCAL  OPTION  LAW.— April  19. 


Commonwealth  v.  Jarvis  &  Williams. 

Appeal  from  Muhlenburg  Circuit  Court. 

W.  P.  Sandige,  Circuit  Judge. 

From  a  judgment  sustaining  a  demurrer  to  the  in- 
dictment the  Commonwealth  appeals.    Reversed. 

Indictment — Sufllciency — Selling   Intoxicants — ^Local    Option    Ter- 
ritory—An  Indictment   which   charges   that   the   defendants 
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unlawfully  fuid  wilfully  sold  by  retail  a  beverage,  liquid  mix- 
ture, or  decoction,  which  causes  or  produces  intoxication,  in 
territory,  in  which  the  sale  of  spirituous,  vinous  or  malt 
liquors  is  prohibited  in  accordance  with  the  local  option  law, 
is  good  under  Kentucky  Statutes,  sec.  2557a,  which  prohib- 
its the  sale  of  "any  beverage,  liquid  mixture  or  decoction 
of  any  kind  which  produces  or.  causes  intoxication,"  in  such 
territory,  and  it  is  not  necessary  to  name  in  the  indictment 
the  mixture  or  decoction  that  was  sold. 

N.  B.  HAYS,  attorney  general,  and  C.  H.  MORRIS  for  appellant. 

The  indictment  under  consideration  charges  "the  ofTense  of 
unlawfully  and  wilfully  selling  by  retail  a  beverage,  liquid  mix- 
ture or  decoction,  which  produces  intoxication,  in  territory  in 
which  the  sale  of  spirituous,  vinous  or  malt  liquors  is  prohibited 
in  accordance  with  the  local  option  law,  *  *  *  did  unlawfully 
and  wilfully  sell  by  retail  to  Z.  T.  Tate  a  beverage,  liquid  mix- 
ture or  decoction,  which  causes  or  produces  intoxication,  in  ter- 
ritory in  which  the  sale  of  spirituous,  vinous  or  malt  liquors  is 
now  and  was  at  the  time  of  said  sale  prohibited  in  accordance  with 
the  local  option  law. 

AUTHORITIES. 
Sec.  131,  Criminal  Code. 

JONSON,  WICKLIFFB  &  JONSON  for  appellees. 

POINTS    AND    AUTHORITIES    CITED. 

Cr.  Code,  sec.  124;  Ky.  Stats.  (1902),  sec.  2557b. 

1.  Indictment  defective,  because  it  does  not  charge  "that  the 
act  or  acts  charged  were  committed  in  the  territory  where  the 
said  act  was  in  force."  (Crigler,  &c.  v.  Commonwealth,  83  S. 
W.,  587.) 

2.  Also  because  it  fails  to  charge  the  acts  cumulatively,  and 
uses  the  disjunctive  "or"  instead  of  the  copulative  "and."  (Jones 
V.  Comtoonwealth,  47  S.  W.,  328;  Raubold  v.  Commonwealth,  63 
S.  W.,  781.) 

3.  Also  because  the  indictment  in  its  charge  is  not  direct  and 
certain  as  to  the  ofTense  committed,  and  its  failure  to  state  in 
Its  charge  that  the  local  option  law  was  in  force  In  the  terri- 
tory named  at  the  time  of  said  sale.  (Brooks  v.  (Commonwealth, 
32  S.  W.,  403.) 

Opinion  by  Judge  O'Rear — ^Reversing. 
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Appellees  were  indicted  and  tried  under  the  charge 
of  unlawfully  and  wilfully  selling  by  retail  a  bev- 
erage, liquid  mixture,  or  decoction  which  causes  or 
produces  intoxication,  which  acts  were  alleged  to  have 
been  committed  in  territory  in  which  the  sale  of  spir- 
ituous, vinous  and  malt  liquors  is  prohibited  in  ac- 
cordance with  the  local  option  law.  A  demurrer  was 
sustained  to  the  indictment. 

The  indictment  is  drawn  in  the  language  of  the 
statute.  Ordinarily,  for  a  .purely  statutory  offense, 
as  this  is,  the  employment  of  the  language  of  the 
statute  is  deemed  suflSciently  explicit  and  certain  to 
satisfy  the  requirements  of  sec.  124,  Cr.  Code  Prac. 
The  main  criticism  made  of  the  indictment  is  that  it 
charges  one  of  three  offenses  by  cliarging  them  in  the 
disjunctive.  In  Jones  v.  Commonwealth,  104  Ky., 
468;  20  Ky.  Law  Rep.,  651;  47  S.  W.,  328,  it  was  held 
that  an  indictment  charging  the  accused  with  selling 
'* spirituous,  vinous  and  malt  liquors"  is  not  open 
to  the  objection  that  it  charges  three  offenses.  In 
Bush  V.  Commonwealth,  47  S.  W.,  586;  20  Ky.  La.w 
Rep.,  775,  sec.  2557a;  Ky.  Stats.,  1903,  under  which 
the  indictment  in  this  case  was  framed,  was  con- 
strued. It  was  there  said:  '*We  are  of  opinion  that 
the  General  Assembly  intended  to,  and  we  so-  hold 
they  did,  in  passing  chapter  30  (Acts  1898,  p.  84), 
declare  that  to  be  an  offense  that  theretofore  had  been 
no  offense  or  had  been  doubtful."  Up  to  the  pas- 
sage of  that  act,  which  is  now  section  2557a,  there 
was  no  statute  in  this  State  punishing  the  sale  of 
a  liquid  mixture  or  decoction  wliich  produced  intoxi- 
cation, unless  it  was  spirituous,  vinous  or  malt  liquor. 
Continuing,  the  court  further  said:  ''It  is  said  that 
the  term  'any  intoxicating  beverage'  would  certainly 
and  necessarily  include  spirituous,  vinous  and  malt 
liquor,  even  if  the  other  two  terms,  "liquid  mixture 
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or  decoction,"  did  not.  We  do  not  think  it  was  so 
intended.  The  clear  meaning  and  intention  of  this 
act  was  to  provide  a  penalty  for  the  sale  in  prohib- 
ited districts  of  the  various  nostrums,  bitters,  and 
such  like  intoxicants  sold,  and  of  which  it  is  so 
difficult  to  show  the  ingredients,  or  whether  it  comes 
under  the  strict  definition  of  spirituous,  vinous  ok 
malt  liquors.  This  act  was  to  embrace  all  other  in- 
toxicants of  a  liquid  nature."  It  is  not  necessary, 
under  the  statute,  to  name  the  decoction  or  liquid 
mixture  which  may  produce  the  intoxication.  It  is 
enough  if  the  thing  sold  is  a  liquid  mixture  which 
produces  or  would  produce  intoxication,  and  is  sold 
in  districts  where  the  local  option  law  is  in  force. 
The  terms  ** beverage,  liquid  mixture,  or  decoction" 
are  used  interchangeably,  each  synonomous  with  the 
other ;  all  describing  the  same  thing.  We  are  of  opin- 
ion that  the  indictment  was  good  under  the  statute, 
and  that  the  demurrer  should  have  been  overruled: 

Therefore  the  judgment  is  reversed,  and  the  cause 
remanded,  with  directiotis  to  overrule  the  demurrer, 
and  for  further  proceedings  consistent  herewith. 


Case  43.— ACTION  BY  H.  D.  FRISBIE  AND  OTHERS  AGAINST 
LEANDER  BERRY.  TO  ENFORCE  A  CONTRACT  FOR 
THE  SALE  OF  OIL  AND  OTHER  MINEJRAL  RIGHTS.— 
April  19. 

120    337 
■el21     642 

Berry  v.  Frisbie,  &c  i_!?i^' 

Appeal  from  Bracken  Circuit  Court. 

James  P.  Harbeson,  Circuit  Judge. 

Judgment  for  Plaintiffs.    Defendant  appeals.    Re- 
versed. 

YoL  120-22 
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Mines  and  Minerals — Option — Leasing  Ckmtract — ^Prospecting — 
Deed  —  Specific  Performance  —  Consideration  — ^Validity — ^EJm- 
forcement — ^Unilateral  Agreements. 

1.  Option — ^Leasing  Contract — ^Prospecting  for  Minerals,  Coal,  Gas, 

&c. — Deed— When  Due — Construction  of  Contract — B.,  in  con- 
sideration of  $1,  leased  to  F.  &  Co.  the  right  to  go  on  his 
land  and  prospect  for  oil,  coal,  gas  and  all  ether  minerals, 
the  said  F.  &  Co.  to  have  four  mbnths  from  date  of  contract 
to  determine  whether  they  would  accept  the  grant,  and  if 
accepted  to  so  notify  B.  in  writing,  and  to  have  two  years 
from  the  date  of  acceptance  to  prospect  and  locate  said  min- 
erals, and  as  compensation  to  give  to  B.  10  per  cent,  of 
the  product  in  the  dump  at  the  mine.  F.  &  Co.  gave  notice 
of  acceptance,  sunk  some  wells  on  adjacent  lands,  finding 
some  oil  and  gas,  and  within  two  years  applied  to  B.  to  make  a 
deed  of  conveyance  to  said  mineral  rights,  which  B.  refused. 
Held — That  the  contract  when  accepted  bound  the  lessees  to, 
within  the  two  years  therefrom,  explore  the  land  by  actu- 
ally sinking  a  well  or  wells  upon  it.  If  oil  or  gas  or  coal 
was  found  therein  in  paying  quantities  then  the  lessees  were 
bound  to  diligently  work  and  operate  same  so  as  to  bring 
the  product  to  a  present  market  and  so  as  to  promptly  yield 
to  the  lessor  his  royalty;  that  unless  the  lessees  did  so 
actually  develop  the  land  in  question  and  In  good  faith  and 
diligence  operate  it,  the  lease  should  be  deemed  abandoned, 
and  in  no  event  were  the  lessees  entitled  to  a  deed  provided 
for  by  the  option,  until,  as  the  result  of  such  actual  develop- 
ment within  the  life  of  the  contract,  gas,  oil  or  coal  was  found 
in  paying  qiiantities. 

2.  Contracts — Mutuality — Consideration — ^Validity — ^Enforcement — 

Such  contracts  lack  the  mutuality  essential  to  their  validity. 
A  unilateral  executory  contract  is,  in  law,  nudum  pactum, 
and  is  unenforcible.  Where  it  is  left  to  one  of  the  parties 
to  an  agreement  to  choose  whether  he  will  proceed  or  aban- 
don it,  neither  can  specifically  enforce  its  execution  in  equity, 
nor  is  a  recited  consideration  of  $1  sufficient  to  uphold  an 
action  for  the  specific  enforcement  of  a  contract  otherwise 
unsupported  by  consideration. 

B.  L.  WORTHINGTON  for  appellant. 

1.  Reciprocity  of  obligation  is  essential  to  the  validity  of  a 
contract.     (Litz  v.  Goosling,  93  Ky.,  185.) 

2.  The  consideration  of  one  dollar  recited  in  the  paper  sued 
on,  is  a  mere  nominal  consideration  and  will  not  support  such  an 
agreement 


Digitized  by 


Google 


f 


Vol.  120.]       JANUARY  TERM,  1905.  339 


Berry  v.  Prlsbie,  &c. 


3.  An  agreement  that  can  not  be  enforced  against  both  parties 
will  be  enforced  against  neither.  ;  i       1 


AUTHOBITIES  CITED. 

Utz  V.  Goosling,  93  Ky.,  185;  Hugglns  v.  Daley,  99  Fed.  Rep., 
606;  Thornton  on  Oil  and  Gas,  sec.  66;  Donahue  on  Petroleum 
and  Gas,  sec.  155;  Federal  Oil  Co.  v.  Western  Oil  Co.,  112  Fed. 
Rep.,  373;  Marble  Co.  v.  Ripley,  10  Wall.,  339;  Steelsmith  ▼. 
Gartlan,  44  L.  R.  A.,  107;  Parish  Fork  Oil  Co.  v.  Bridgewater 
Gas  Co.,  69  L.  R.  A.,  566. 

GEORGE  DONBPHAN  and  W.  S.  PRYOR  for  appellees. 

1.  The  only  question  presented  in  this  case  arises  on  the  face 
of  the  petition.  The  consideration  we  think  supports  the  grant 
and  the  writing  evidences  the  sale  of  the  oil  and  gas  rights,  sub- 
ject to  the  conditions  contained  in  the  written  contract 

2.  While  it  is  true  the  consideration  of  $1,  if  there  was  nothing 
else  in  this  case,  would  be  regarded  as  merely  nominal,  but  the 
labor  expended  in  exploring  the  territory  and  ascertaining  where 
the  oil  would  likely  be  found,was  as  much  a  consideration  as  if 
a  well  had  been  actually  bored  on  appellant's  land. 


AUTHOBITIES  CITED. 

Adams  v.  Ore  Knob  Copper  Co.,  7  Fed.  Rep.,  634;   Alleghany 
Oil  Co.  V.  Snyder,  106  Fed  Rep.,  — ;Litz  v.  Goosling,  93  Ky.,  186 
Davis  V.  Wells,  Fargo  &  Co.,  109  U.  S.  S.  C,  159,  26  L.  Ed.,  686 
Thornton  Oil  &  Gas,  66;    Hugglns  v.  Daley,  40  C.  C.  A.,  112 
Bacon  v.  Ky.  Central  Ry.  Co.,  95  Ky.,  373,  44  U  R.  A.,  107. 

Opinion  by  Judge  O'Rear — Reversing. 

Appellees  are  oil  prospectors.  Appellant  is  the 
owner  of  the  land  upon  which  appellees  had  taken 
options  to  prospect  for  oil,  gas,  and  other  min- 
erals. These  options  are  identical  in  terms,  except 
descriptions,  and  read  as  follows : 

**Know  all  men  by  these  presents,  that  Leander 
Berry  for  and  in  consideration  of  one  ($1)  dollar 
cash  in  hand  paid,  the  receipt  of  which  is  hereby  ac- 
knowledged, and  for  the  consideration  of  the  advan- 
tages to  be  derived  by  the  said  Leander  Berry  from  the 
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development  of  the  mineral  resources  of  the  lands 
hereinafter  described,  have  this  day  bargained  and 
sold  to  H.  D.  Frisbie,  J.  T.  Sharrard  and  their  as- 
sociates to  enter  upon  and  prospect  for  coals, 
ores,  oils,  gases  and  all  other  minerals,  and  to  erect 
the  necessary  machinery  and  sink  the  necessary 
shafts,  and  do  any  and  all  other  work  neces- 
sary to  carry  out  the  objects  of  this  grant, 
the  right  of  dump,  also  the  right  of  ingress 
and  egress  to  and  from  said  lands  or  any  part 
thereof,  but  on  the  condition  that  said  right  is  to 
be  used  in  a  reasonable  and  prudent  manner  so  as  to 
injure  the  said  farm  as  little  as  possible. 

'*This  sale  is  made  upon  these  conditions:  Said 
H.  D.  Frisbie  and  his  associates  shall  have  four 
(4)  montlis  from  the  date  of  tliis  contract  to  deter- 
mine and  say  whether  H.  D.  Frisbie  and  his  asso- 
ciates will  accept  this  grant,  and  will  undertake,  ac- 
cording to  the  terms  of  same,  to  locate  and  prospect 
for  coals,  ores,  oils,  gases  and  all  other  minerals  on  the 
said  lands,  and  if  within  the  said  four  months  said 
H.  D.  Frisbie  and  his  associates  shall  notify  the  said 
Leander  Berry  of  their  intention  to  accept  the  terms 
of  this  grant,  and  prospect  for  coals,  ores,  oils,  gases 
and  other  minerals,  he  and  his  associates  shall  have 
two  years  from  the  date  of  the  acceptance  of  grant 
in  which  to  prospect  for  and  locate  said  minerals, 
ores,  oils,  gases,  &c.  Should  minerals,  coals,  ores,  oils, 
gases,  &c.,  be  found  on  the  said  land  in  quantities, 
which  in  the  judgment  of  the  said  H.  D.  Frisbie  and 
his  associates  or  assigns  will  pay  to  work,  the  said 
Leander  Berry  will  on  demand  make  the  said  H.  D. 
Frisbie  and  his  associates  or  assignees  a  deed  to  the 
said  mineral,  coal,  ore,  oil  and  gas  privileges  on  the 
following  described  land,  with  the  privilege  and  right 
to  open  mines,  or  wells,  and  erect  buildings  and  ma- 
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chinery  and  make  roads  or  ways,  such  as  in  the  judg- 
ment of  the  said  H.  D.  Frisbie  and  his  associates  is 
necessary  for  the  successful  operation  of  the  said 
mines  or  wells,  and  the  said  H.  D.  Frisbie 
and  his  associates  will  timber  the  said  mines 
and  pay  to  the  said  Leander  Berry,  as  compen- 
sation for  the  privileges  granted,  ten  per  cent,  of 
the  minerals.  &c.,  in  the  dump  at  the  mine,  or  ten 
per  cent,  of  the  oils  and  gases,  as  nearly  as  it  can 
be  ascertained  as  it  comes  from  the  ground.  [De- 
scription of  land.] "    *    *    * 

Within  the  four  months  mentioned  in  the  options, 
appellees  notified  appellant  that  they  accepted  the 
*' grant"  by  a  written  notice  as  follows:  **Dear  Sir: 
You  are  hereby  notified  that  the  undersigned  accept 
the  terms  of  your  lease  for  th6  mineral  privileges 
on  your  lands  of  date  19th  Nov.  1901."  Within  two 
years  thereafter  they  applied  to  appellant  to  make 
them  a  deed  to  the  oil,  gas,  coal  and  other  minerals 
that  might  be  contained  in  the  land.  Appellant  re- 
fused to  make  the  deed,  and  this  suit  was  brought 
by  appellees  to  compel  its  execution. 

Appellees  had  upon  an  adjacent  tract  of  land,  which 
probably  adjoined  appellant's  farm,  sunk  five  wells, 
in  which  they  claim  to  have  found  oil  and  gas  in 
quantities  which,  in  their  judgment,  would  pay  to 
work.  There  is  some  conflict  in  the  evidence  as  to 
the  extent  of  this  find,  but,  be  that  as  it  may,  ap- 
pellees' contention  is  that  they  have  by  this  manner 
of  development  demonstrated  to  their  own  satisfac- 
tion that  there  are  oil  and  gas  on  appellant's  nearby 
lands,  embraced  in  the  option.  Considerable  testi- 
mony was  adduced  by  appellees  as  to  the  manner  in 
which  they  satisfied  themselves  of  this  fact.  They 
undertook  to  show  that  appellee,  Frisbie,  was  possessed 
of  an  unerring  discernment  in  locating  such  wells. 
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although  he  had  been  at  the  business  only  three  or 
four  years,  and  had  never  located  any  but  the  five 
wells  above  alluded  to.  He  said  he  had  a  theory  that 
had  never  failed  to  show  where  paying  oil  was,  as  well 
as  where  it  was  not.  He  did  not  say,  however,  what 
that  theory  or  method  was,  except  it  was  disclosed 
that  it  in  part  at  least  consisted  in  the  use  of  a  forked 
hazel  switch,  called  a  ''water  witch,''  which  would 
by  some  phenomenal  attraction  incline  itself  in  the 
hands  of  Frisbie  to  the  hidden  wells  of  oil,  or  may- 
be of  water,  he  could  not  say  for  certain  which.  It 
seems  that  he  used  this  switch  on  appellant's  land, 
and  in  this  way  in  part  satisfied  himself  that  there 
was  oil  there.  Appellant  did  not  deny  to  appellees 
the  right  to  explore  his  land  by  sinking  wells  thereon 
within  the  two  years  given  by  the  contract.  On  the 
contrary,  he  said  that  he  was  willing  that  they  should 
do  so.  The  option  contracts  are  susceptible  of  two 
possible  constructions:  One,  that  they  did  not  bind 
the  lessees  to  sink  any  well  upon  the  land,  or  to  dem- 
onstrate by  actual,  physical  tests,  that  oil,  gas,  or 
coal  in  paying  workable  quantities  underlaid  it.  The 
other  is,  that  the  lessees  were  bound  to  make  such 
tests."  Of  the  first,  which  seems  to  be  the  construc- 
tion placed  on  the  contract  by  appellees,  it  would  re- 
sult in  appellants  being  bound  to  convey  by  abso- 
lute deed  a  very  valuable  element  of  his  estate  with- 
out any  consideration  whatever;  for,  whether  coal 
or  oil  or  gas  existed  in  his  land,  the  prospect  of  it 
was  of  value  to  him.  If  it  did  exist,  of  course  that 
fact  might  become  of  great  value  to  him.  But  if 
his  lessees  were  not  bound  in  fact  to  sink  a  well  or 
wells  upon  the  land  to  test  its  mineral  properties, 
yet  could  keep  appellant  and  all  others  from  doing 
so,  it  would  be  in  the  power  of  the  lessees  to  pre- 
vent its  development  indefinitely  or  forever.    In  that 
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way  the  lessor  would  get  nothing  from  his  lease; 
would  get  nothing  for  even  the  chance  of  finding 
minerals  there.  In  this  view  of  the  contract,  it  does 
not  bind  the  lessees  either  to  sink  a  well  upon  the 
land  or  to  work  the  wells  if  sunk,  and  if  minerals 
should  be  found  in  paying  quantities.  They  could 
in  that  way,  though  satisfied  that  the  land  did  con- 
tain oil  and  gas,  and  though  it  be  a  fact  that  it  did, 
get  from  it  these  properties  without  paying  anything, 
by  draining  them  off  through  wells  tapping  the  same 
pools  or  veins  on  the  adjacent  lands.  Or  they  could 
plug  the  holes,  and  indefinitely  postpone  working  the 
wells.  -  Such  contracts  lack  the  mutuality  essential 
to  their  validity.  A  unilateral  executory  contract  is 
in  law  a  nudum  pactum,  and  is  unenforceable.  Where 
it  is  left  to  one  of  the  parties  to  an  agreement  to 
choose  whether  he  will  proceed  or  abandon  it,  neither 
can  specifically  enforce  its  execution  in  equity.  (Litz 
V.  Qoosling,  93  Ky.,  185,  14  Ky.  Law  Rep.,  91,  19  S. 
W.,  527,  21  L.  B.  A.,  127;  Federal  Oil  Co.  v.  West- 
em  Oil  Co.  [C.  C.  A.],  112  Fed.,  373;  Marble  Co. 
V.  Ripley,  10  Wall.,  339,  19  L.  Ed.,  955.)  Nor  is 
the  recited  consideration  of  $1  sufficient  to  uphold 
an  action  for  the  specific  enforcement  of  a  contract 
otherwise  unsupported  by  consideration.  As  was  said 
in  Federal  Oil  Co.  v.  Western  Oil  Co.,  supra,  ''The 
consideration  would  be  so  trifling,  compared  with  the 
value  of  the  leasehold  interest,  as  to  shock  the  moral 
sense.''  Any  fact  showing  that  the  contract  is  un- 
fair, unjust,  and  against  good  conscience  will  justify 
a  court  of  equity  in  refusing  to  decree  its  perform- 
ance. On  the  other  hand,  where  a  written  contract 
can,  from  its  context,  be  construed  so  as  to  be  bind- 
ing upon  the  parties  to  it,  instead  of  not  binding, 
the  former  construction  is  preferred,  as  it  is  not  to 
be  deemed  that  the  parties  have  been  to  so  much 
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care  to  do  nothing.  The  deliberateness  of  entering 
into  written  engagements  of  itself  implies  a  purpose 
to  become  bound  by  the  making  of  an  enforceable 
agreement,  unless  the  very  terms  of  the  paper  repel 
the  idea.  The  purpose  of  these  contracting  parties 
must  have  been  the  finding  of  oil  or  gas  in  paying 
quantities  on  this  land,  if  to  be  found,  and  their  be- 
ing worked  so  as  to  make  money  for  each  party. 
That  was  the  point  where  their  minds  met.  The 
owner  of  the  soil  could  not  have  dreamt  that  he  was 
putting  it  out  of  his  power  to  ever  develop  or  have 
developed  the  mineral  possibilities  of  his  farm;  nor, 
if  minerals  were  found,  that  it  would  be  left  to  the 
exclusive  discretion  of  the  other  party  whether  they 
would  be  brought  into  marketable  condition.  In  con- 
struing a  somewhat  similar  lease  it  was  said  in  Hug- 
gins  V.  Daley,  40  C.  C.  A.,  19,  99  Fed.,  613,  48  L.  B. 
A.,  320:  **The  land  owner  is  entitled  to  his  royalty 
as  promptly  as  it  can  be  had.  The  danger  of  drain- 
age from  his  small  holding  is  increased  by  delay; 
and  the  resulting  damage,  not  being  susceptible  of 
pecuniary  measurement,  is,  therefore,  not  compensa- 
ble. No  guch  lease  should  be  so  construed  as  to  enable 
the  lessee,  who  has  paid  no  consideration  to  hold  it 
merely  for  speculative  purposes,  without  doing  what 
he  stipulated  to  do,  and  what  was  clearly  in  the  con- 
templation of  the  lessor  when  he  entered  into  the 
agreement.".  And  in  Conrad  v.  Morehead,  89  N.  C, 
31,  it  was  also  held:  **It  would  be  unjust  and  un- 
reasonable, and  contravene  the  nature  and  spirit  of 
the  lease,  to  allow  the  lessee  to  continue  to  hold  his 
term  a  considerable  length  of  time  without  making 
any  eifort  at  all  to  mine  for  gold  and  other  metals. 
Such  a  construction  of  the  rights  of  the  parties  would 
enable  him  to  prevent  the  lessor  from  getting  his 
tolls  under  the  express  covenant  to  pay  the  same, 
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and  deprive  him  of  all  opportunity  to  work  the  mine 
himself  or  permit  others  to  do  so.  The  law  does 
not  tolerate  such  practical  absurdity,  nor  will  it  per- 
mit the  possibility  of  such  injustice." 

Our  construction  of  this  contract  is  that  when  ac- 
cepted, as  it  was,  within  four  months  of  its  date,  it 
bound  the, lessees  to  within  two  years  from  such  ac- 
ceptance explore  the  land  described  by  actually  sink- 
ing a  well  or  wells  upon  it.  If  oil  or  gas  or  coal 
were  found  therein  in  paying  quantities,  then  the 
lessees  were  bound  to  diligently  work  and  operate 
same  so  as  to  bring  the  product  to  a  present  market, 
and  so  as  to  promptly  yield  to  the  lessor  his  roy- 
alty; and  that,  unless  the  lessees  did  so  actually  de- 
velop the  land  in  question,  and  in  good  faith  and 
diligence  operate  it,  the  lease  should  be  deemed  aban- 
doned. (Parish  Fork  Oil  Co.  v.  Bridgewater  Gas 
Co.,  51  W.  Va.,  583,  42  S.  E.,  655,  59  L.  R.  A.,  566.) 
In  no  event  were  appellees  entitled  to  the  deed  pro- 
vided for  by  the  option  till,  as  the  result  of  such 
actual  development  within  the  life  of  the  contract,  gas 
or  oil  or  coal  were  found  in  paying  quantities. 

The  judgment  of  the  circuit  court  decreeing  a  spe- 
cific execution  of  the  contract  by  the  making  and  de- 
livery of  deeds  by  appellant  is  reversed,  and  cause 
remanded  for  a  judgment  in  conformity  herewith. 
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Case  44.— ACTION  BY  D.  Y.  COMBS  AND  OTHERS  AGAINST 
W.  C.  BVERSOLB,  AS  COUNTY  JUDGE,  TO  COMPEL 
HIM  TO  APPOINT  A  TAX  COLLECTOR  IN  PLACE  OP 
THE  SHERIFF  WHO  HAD  RESIGNED.— April  21. 


Combsy  &C.  v.  Eyersole,  Judge. 

Appeal  from  Perry  Circuit  Court. 

M.  J.  Moss,  Circuit  Judge. 

From  the  judgment  plaintiffs  appeal — Affirmed. 

Sheriffs — Resignation — Sureties — Authority  to  Nominate  Collector 
— Wliere  the  sheriff  of  a  county  resigns  his  office  the  &ure- 
ties  on  his  bond  for  the  collection  of  taxes  are  not  author- 
ized to  nominate  and  require  the  county  judge  to  appoint  a 
person  to  collect  such  taxes  in  the  place  of  the  sheriff  who 
has  resigned;  such  right  applies  where  the  sheriff  dies,  but 
not  where  he  resigns  his  office. 

WM.  CROMWELL  for  appellants. 

MILLER  &  FITZPATRICK,  HOGG  &  WILLIAMS  and  P.  T. 
WHEELER  of  counseL 

1.  Our  contention  is  that  the  duty  devolving  upon  the  county 
judge  is  mandatory,  and  may  be  compelled  by  mandamus.  The 
county  judge  can  only  sustain  his  refusal  by  showing  that  the 
sureties  are  not  worth  in  property  above  their  debts  the  amount 
of  taxes  to  be  collected. 

2.  The  right  of  sureties  appeals  strongly  to  the  chancellor  and 
should  not  be  denied  unless  the  stem  mandates  of  the  statute 
leaves  no  hope  for  them. 

3.  There  liability  for  the  revenue  is  fixed  by  the  statute,  and 
to  say  they  shall  have  no  voice  as  to  who  shall  discharge  the 
responsible  duties  of  collector,  who  may  be  a  prudent  man  or 
a  profligate,  wasting  the  money  as  fast  as  collected,  while  they 
sit  still  and  see  their  hard  earnings  swallowed  up,  while  they 
believe  that  it  was  the  Intention  of  the  Legislature  to  permit 
such  spoliation. 

AUTHORITIES  CITED. 

Ky.  Stats.,  sees.  4134,  4136,  4659,  ch.  124,  p.  1618;  Schuff  v. 
Pflanz,  18  Ky,  Law  Rep.,  28;  Lowe  v.  Phelps,  U  Busb,  850; 


Digitized  by 


Google 


Vol.  120.J       JAMTASt  1?EttM,  1905.  U1 


Combs,  &c.  y.  Eversole,  Judge. 


Jones  y.  Gibson,  82  Ky.,  561;  Hewitt  Reyenue  Law,  Acts  1885-6; 
Morehead  &  Brown  Statutes,  p.  1464;  Rey.  Stats.,  yol.  2,  ch.  91, 
sec.  23,  p.  344;  ch.  97,  p.  396;  Commonwealth  y.  Adams,  3  Bush, 
41;  Gen.  Stats,  of  1873.  ch:  92,  art.  8;  Fletcher  y.  Leight,  4 
Bash,  302. 

WOOTON  &  MORGAN  and  GREENE  &  VANWINKLE  for  ap- 
pellee. 

1.  Plaintiffs  seek  to  compel  the  county  Judge  by  mandamus  to 
do  an  act  in  which  he  has  the  legal  right  to  exercise  a  discre- 
tion. 

2.  The  statute  yests  the  right  of  the  sureties  to  nominate  a  col- 
lector only  upon  the  death  of  the  sheriff. 

3.  The  petition  does  not  show  that  plaintiffs  were  the  only  sure- 
ties, or  all  the  sureties,  upon  the  bond  of  EL  H.  Cornett. 

4.  The  county  judge  in  this  case  had  three  days  before  the 
nomination  by  the  sureties  appointed  a  sheriff  and  collector,  who 
had  duly  qualified  and  giyen  bond,  which  was  approved  by  the 
court. 

5.  it  is  our  contention  that  the  plaintiff's  liability  on  the  bonds 
of  E.  H.  Cornett  ceased  upon  his  resignation  and  upon  the  ap- 
pointment and  qualification  of  S.  B.  Holliday. 

6.  The  sureties  can  not  be  held  to  be  liable  on  the  bond  of  their 
principal  for  taxes  with  which  at  the  time  of  his  resignation  he  was 
not  charged,  and  for  which  he  was  not  then  liable. 

AUTHOBITIES  CITED. 

Ky.  Stats.,  sees.  4129,  4130,  4131,  4132;  Am.  &  Ehig.  Enc.  of  P. 
&  P.,  vol.  13,  p.  529;  87  Ky.,  177;  92  Ky.,  227;  13  Bush,  36;  Ky. 
Stats.,  446,  4119,  4231,  4239,  4234,  4275,  4281;  Schuff  y.  Pfianz, 
99  Ky.,  97. 

Opinion  by  Judge  Settle — ^Affirming. 

E.  H.  Cornett  was  duly  elected  sheriff  of  Perry 
county  at  the  November  election,  1901,  for  a  term  of 
four  years  from  the  first  Monday  in  January,  1902, 
On  the  first  Monday  in  Jaiiuary,  1902,  he  qualified 
as  sheriff  by  taking  the  necessary  oath,  and  with  suffi- 
cient security,  executing  the  official,  county  levy,  and 
State  revenue  bonds  required  by  law  of  sheriffs,  which 
were  duly  approved  and  accepted  by  the  judge  of  the 
couaty  court  Similar  bonds  were  executed  by  Cornett 
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as  sheriff,  and  approved  by  the  county  judge,  on  the 
first  Monday  in  January  of  each  succeeding  year  dur- 
ing his  term  of  office.  Appellants  were  sureties  in 
the  three  bonds  given  by  him  on  the  first  Monday  in 
January,  1905,  for  that  year — the  last  of  the  term  for 
which  he  was  elected.  In  addition  to  the  performance 
of  his  official  duties,  it  was  the  duty  of  Comett,  as 
sheriff,  to  collect  the  taxes,  both  county  levy  and  State 
revenue,  in  the  county  of  Perry  for  the  year  1905. 
On  February  13,  1905,  Comett  resigned  the  office  of 
sheriff  of  Perry  county,  and  on  February  15th,  two 
days  thereafter,  at  a  regular  term  of  the  Perry  county 
court,  the  judge  tiiereof  appointed  one,  S.  B.  Holli- 
day,  sheriff  to  fill  the  vacancy  in  that  office  caused  by 
the  resignation  of  E.  H.  Comett.  Thereupon  Holli- 
day  took  the  oath  of  office,  and  he  and  his  sureties 
executed  the  required  bonds,  which  were  approved 
and  accepted  by  the  county  court,  since  which  time 
he  has  been  acting  as  sheriff  of  the  county.  On  the 
day  of  the  appointment  of  Holliday  as  sheriff,  appel- 
lants, as  sureties  in  the  several  bonds  executed  by  E. 
H.  Comett  on  the  first  Monday  in  January,  1905,  by 
a  writing  addressed  to  the  judge  of  the  county  court, 
nominated  one.  Arch  Comett,  for  appointment  as  col- 
lector for  Perry  county  of  taxes,  county  levy  and  State 
revenue,  for  the  year  1905,  and  requested  his  appoint- 
ment to  that  office;  but  the  nomination  was  rejected, 
and  his  appointment  as  collector  was  not  made  by  the 
county  judge.  Appellants,  insisting  upon  their  al- 
leged right  as  sureties  of  the  late  sheriff,  E.  H.  Cor- 
nett,  to  nominate  for  appointment  a  collector  of  taxes 
in  the  county  of  Perry  for  the  year  1905,  instituted 
this  action  in  the  circuit  court  for  a  writ  of  mandamus 
to  compel  appellee,  as  county  judge,  to  appoint  as  col- 
lector of  taxes  the  person  nominated  by  them  for  that 
office.    Appellee  filed  a  general  demurrer  to  the  peti- 
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tion,  which  was  sustained  by  the  lower  court,  and,  ap- 
pellants failing  to  plead  further,  the  action  was  dis- 
missed. 

If,  as  contended  by  appellants,  they  had  the  right, 
after  the  resignation  of  the  sheriff,  to  nominate  for 
appointment  by  the  county  judge  a  collector  of  taxes 
for  2905,  it  would  follow  that  the  lower  court  erred  in 
rendering  the  judgment  appealed  from.  But  did  ap- 
pellants have  such  right?  The  only  authority  for 
the  exercise  of  such  right  by  the  sureties  of  a  sheriff 
is  contained  in  sec.  4136,  Ky.  Stats.,  1903,  which  pro- 
vides: ^'If  the  sheriff  shall  die  during  his  term  of  of- 
fice, his  sureties  shall  have  the  right  to  nominate  a 
person  to  collect  the  revenue  for  that  year,  and  upon 
their  written  nomination  of  such  person  he  shall  be 
appointed  by  the  county  court,  and  the  sureties  shall 
be  liable  to  the  Commonwealth  for  the  taxes  with 
which  their  principal  was  charged :  provided,  that  this 
section  shall  not  apply  when  in  any  case  the  sureties, 
in  the  opinion  of  the  county  court,  are  not  in  the 
aggregate,  worth  in  property  subject  to  execution, 
above  their  debts,  the  amount  of  the  taxes  with  which 
their  principal  was  charged. ' '  Manifestly  this  section 
confers  upon  the  sureties  of  the  sheriff  no  such  right 
as  claimed  by  appellants,  for  the  simple  reason  that 
the  sheriff  did  not  die.  If  the  Legislature  had  in- 
tended that  the  sureties  of  the  sheriff  should  nominate 
a  collector  to  succeed  him  in  case  of  his  resignation 
or  removal  from  office,  it  would  have  been  so  ex- 
pressed, and  could  have  been  done  by  merely  saying 
that  in  case  of  a  vacancy  in  the  office  of  sheriff, 
whether  caused  by  death,  resignation,  or  removal  from 
office  of  the  incumbent,  his  sureties  shall  have  the 
right  to  nominate  a  person  to  collect  the  revenue  for 
that  year,  etc.  But  the  very  fact  that  their  right  to 
make  such  nomination  is  confined  by  the  language  of 
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the  section,  supra,  to  the  existence  of  a  vacancy  caused 
by  the  death  of  the  sheriff,  excludes  the  idea  that 
they  can  exercise  the  right  upon  any  other  ground  or 
condition.  Therefore,  we  do  not  feel  authorized  to 
add  to  the  statute,  or  extend  its  meaning  or  effect. 
Section  1526,  Ky.  Stats.,  1903,  provides:  **A  vacancy 
in  the  ofl&ce  of  sheriff  *  *  ♦  shall  be  temporarily 
filled  by  the  county  court  until  the  successor  shall 
have  been  elected  as  provided  by  sec.  1522  of  this 
article,  and  shall  have  qualified."  *  *  *  A  *' va- 
cancy in  office"  is  defined  by  sec.  1521,  Ky.  Stats., 
1903,  as  follows :  ''The  term  'vacancy  in  office,'  or  any 
equivalent  phrase,  as  used  in  this  article,  means  such 
as  exists  when  there  is  any  unexpired  part  of  a  term 
of  ofl&ce  without  a  lawful  incumbent  therein,  or  when 
the  person  elected  or  appointed  to  an  office  fails  to 
qualify  according  to  law,  or  when  there  has  been  no 
election  to  fill  the  office  at  the  time  appointed  by  law. 
It  applies  whether  the  vacancy  is  occasioned  by  death, 
resignation,  removal  from  the  State,  county  or  dis- 
trict, or  otherwise."  Although  there  are  many  dif- 
ferent ways  in  which  a  vacancy  in  the  oflfice  of  sheriff 
may  occur,  and  the  sureties  of  a  sheriff  may  incur  as 
much  risk  or  liability  by  his  resignation  or  removal 
from  oflfice  as  from  his  death,  yet  the  statute  declares 
that  only  by  the  death  of  the  sheriff  shall  the  sureties 
select  and  nominate  for  appointment  by  the  county 
court  the  person  who  may  take  his  place  as  collector 
of  taxes. 

We  are  of  opinion,  therefore,  that  appellants  had  no 
right  to  nominate  a  collector  to  succeed  E.  H.  Comett, 
nnd  that  appellee  was  under  no  duty  to  appoint  thfe 
person  nominated  by  them,  but  upon  the  other  hand, 
that  he  had  the  right  to  appoint  HoUiday  sheriff,  as 
was  done. 

The  foregoing  condusibns  being  in  accord  with  the 
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judgment  of  the  circuit  court,  we  deem  it  umiecessary 
to  consider  other  questions  discussed  in  the  briefs  of 
counsel. 

Wherefore,  the  judgment  is  affirmed. 


Case  46.— ACnON  BY  DBB  LANHAM  AGAINST  THE  LOUIS- 
VILLE &  NASHVILE  R.  R.  CO.  FOR  DAMAGES  FOR  PER- 
SONAL INJURIES.— April  25. 


Lanham  v.  Louisirille  ftlNashviUe  R  R  Co. 

Appeal  from  Marion  Circuit  Court. 
Chas.  Patteson,  Circuit  Judge. 
Judgment  for  defendant.    Plaintiff  appeals.    Af- 
firmed. 

Railroads — Injury  to  Employe — Compromise — ^Wriyng— Avoidance 
— ^Parol  Evidence  to  Vary  Writing— Fraud  or  Mstake. 

1.  Railroads — Injury    to    Employe — Compromise — ^Writing — ^Avoid- 

ance—iWhere  an  employe  of  a  railroad  company  was  injured 
by  falling  from  a  hand  car  while  in  such  employment,  and  by 
a  compromise  with  said  company  in  writing  agreed,  in  satis- 
faction of  his  claim  for  damages,  to  accept  $100.  in  money 
and  the  payment  of  his  physician's  bill  for  treating  him  for 
his  injuries,  he  can  not,  in  an  action  thereafter  brought,  re- 
cover damages  for  such  injuries,  where  such  writing  Is  relied 
on  as  a  defense,  in  the  absence  of  an  allegation  of  fraud  or 
mistake  in  the  execution  of  such  writing. 

2.  Parol  Evidence  to  Vary  Writing — ^Fraud  or  Mistake — ^Where  a 

writing  purports  to  be  a  compromise  and  settlement  of  a 
claim  for  damages,  the  presumption  is  that  all  matters  per- 
taining thereto  are  embraced  therein,  and  parol  evidence  is 
not  admissible  to  vary  its  terms  in  the  absence  of  a  charge 
of  fraud  or  miistake  in  its  execution. 

BMMET  PURTBAR  for  appeUant  i 
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ROBT.  HARDING  and  H.  P.  COOPER  of  counsel. 

1.  In  this  action  for  damages  the  defendant  relied  upon  a  re- 
ceipt, which  it  produced  to  the  plaintiff  while  on  the  stand,  for 
$100.00,  and  purported  to  be  a  settlement  in  full  for  the  injury 
received,  which  was  admitted  by  the  court  over  plaintiffs  objec- 
tion. No  one  proved  it  was  signed  by  John  McChord  or  plaintiff, 
or  any  one  else,  or  that  pladntiff  made  his  mark  to  it,  and  we  in- 
sist that  its  admission  as  evidence  was  clearly  error. 

2.  This  paper  is  not  a  contract,  it  does  not  purport  to  be  a 
contract.  It  is  a  receipt,  which  a  more  intelligent  man  than  plain- 
tiff mfight  not  hesitate  to  sign  under  the  circumstances. 

8.  It  is  claimed  that  the  petition  is  defective  because  It  failed 
to  allege  that  plaintiff  could  not  procure  other  medical  treatment, 
and  thereby  prevent  or  lessen  his  sufTerings.  We  submit  that 
this  was  not  proper  to  be  pleaded  by  the  plaintiff;  that  the 
petition  states  the  contract,  its  breach  and  consequent  damage, 
which  is  sufficient. 

4.  We  submit  that  the  peremptory  instruction  given  by  the  court 
to  tne  Jury  to  find  for  the  defendant  was  error. 

BENJAMIN  D.  WARFIEU)  for  appellee. 

POINTS  AND  AUTHORITIES  DISCUSSED. 

1.  The  petition  was  defective  in  failing  to  allege  that  the  ap- 
pellant attempted  to  get  other  medical  attention,  but'  was  unable 
to  do  so,  and  the  trial  court  erred  in  overruling  appellee's  demur- 
rer to  the  petition.  (John  C.  Lewis  Co.  v.  Scott,  95  Ky.,  484; 
Illinois  Central  R.  R.  Co.  v.  Gheen,  112  Ky.,  695;  Cain,  By,  etc.  v. 
L.  &  N.  R.  R,  Co.,  — ,  decided  January  27,  1905,  84  S.  W.,  584.) 

2.  There  is  no  averment  that  the  contract  which  appellant  exe- 
cuted to  appellee  was  obtained  by  fraud,  accident,  mistake  or 
duress.  Therefore,  cotenuporaneous*  parol  testimony  can  not  be 
heard  to  vary  the  terms  of  the  written  contract  entered  into  be- 
tween the  parties.  (Castleman  v.  Southern  Mutual  Life  Ins.  Co., 
14  Bush,  197;  Farmer  v.  Gregory  &  Stagg,  78  Ky.,  475;  Crane, 
&c.,  V.  Williamson,  &c..  Ill  Ky.,  276;  Pierson  v.  Hooker,  3  Johns, 
68 ;  2d  Parsons  on  Contract,  9th  Ed.,  715 ;  Kirchner  v.  New  Home 
Sewing  Machine  Co.,  31  N.  E.,  1104;  Harmon  v.  Thompson,  84  S. 
W.,  569,  27  Ky.  Law  Rep.,  781,  decided  January  25,  1905.) 

4.  There  being  no  allegation  of  fraud,  accident,  mistake  or 
duress,  the  construction  of  the  contract  was  a  question  of  law  for 
the  court,  and  there  was  no  error  in  the  court's  deciding  this 
question,  as  it  in  effect  did  do  in  giving  to  the  Jury  a  peremptory 
instruction  to  find  for  the  appellee.  (Colston  v.  Chenault,  20  Ky. 
Law  Rep.,  226.) 
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5.  If  th«re  were  no  other  reason  why  the  peremptory  instruction 
was  properly  given  it  was  proper  to  give  it  because  the  petition 
stated  no  cause  of  action,  the  court's  attention  on  the  motion 
for  the  peremptory  instruction  having  been  called  to  the  condi- 
tion of  the  pleadings.  (L.  &  N.  R.  Co.  v.  Copas,  95  Ky.,  460; 
Ii.  &  N.  R.  Co.  V.  Schweitzer's  Adm'r,  14  Ky.  Law  Rep.,  855; 
White,  Jr.'s,  Adm'r  v.  L.  &  N.  R.  Co.,  15  Ky.  Law  Rep.,  49;  Gore 
V.  L  C.  R.  Co..  17  Ky.  Law  Rep.,  799;  L.  &  N,  R.  Co.  v.  Mayfleld, 
18  Ky.  Law  Rep.,  224;  L  C.  R.  Co.  v.  Nail,  21  Ky.  Law  Rep.,  281; 
Brooks  V.  L.  &  N.  R.  Co.,  24  Ky.  Law  Rep.,  1318.) 

Opinion  by  Judge  Settle — Afl&nning. 

Appellant  sued  appellee  in  the  Marion  Circuit  Court 
to  recover  damages  for  the  alleged  breach  of  a  con- 
tract claimed  to  have  been  made  between  them,  where- 
by appellee  agreed  to  furnish  him  medical  or  sur- 
gical treatment  and  attention  until  he  recovered  from 
certain  injuries  received  in  its  service  and  upon  its 
railroad.  It  was,  in  substance,  alleged  in  the  petition 
that  appellant's  leg  was  broken  and  his  person  other- 
wise injured  by  the  negligence  of  appellee,  for  which 
he  had  and  held  a  claim  for  damages  against  it,  in 
compromise  and  settlement  of  which  appellee  agreed 
to  pay  him  $100,  to  furnish  him  medical  attention 
'and  treatment  for  his  injuries  **  until  the  same  should 
be  and  become  well,  and  to  repair  said  injuries;'* 
that  appellee  did  pay  him  the  $100,  and  began  and 
furnished  him  medical  attention  for  several  months, 
but  before  his  injuries  were  well,  and  while  they 
still  needed  attention,  appellee's  physician  ceased, to 
treat  him,  and  refused  to  further  do  so,  which  was 
a  violation  of  the  contract,  prevented  his  cure,  and 
caused  him  physical  pain  and  damage  in  the  sum  of 
$2,000,  for  which  amount  judgment  was  prayed.  The 
answer  of  appellee  denied  that  appellant's  injuries 
were  caused  by  its  negligence,  but  admitted  the  com- 
promise of  his  claim  for  damages,  and  the  payment 
of  $100  in  settlement  thereof.  The  answer  denied, 
however,  that  appellee,  in  or  by  the  compromise  and 

yoL  120-23 


Digitized  by 


Google 


864  KENTUCKY  EEPOBTS.       [You  iSKL 

Lanham  y.  Louisrville  &  Nashville  R.  R.  Co. 

settlement  with  appellant,  agreed  to  famish  him  med- 
ical attention  or  treatment  for  his  injuries,  or  until 
such  injuries  should  be  or  become  well,  or  that  before 
his  injuries  were  well,  or  while  they  still  needed  at- 
tention, its  physician  ceased  or  refused  to  further 
treat  his  injuries,  or  that  it  thereby  or  otherwise  vio- 
lated its  contract  with  him,  prevented  his  cure,  or 
caused  him  physical  pain  or  damage  in  the  sum 
claimed,  or  in  any  other  amount  Following  the 
specific  denials  mentioned,  the  averments  were  made 
in  the  answer  that  the  only  terms  of  the  compro- 
mise and  settlement  between  it  and  appellant  were 
the  agreement  on  its  part  to  pay  him  the  $100,  and 
his  agreement  to  accept  that  sum  in  full  compromise 
and  settlement  of  his  claim  against  it  for  the  inju- 
ries complained  of,  and  that  at  the  time  of  making 
the  compromise  the  entire  agreement  and  contract 
of  the  parties  in  reference  thereto  was  reduced  to 
writing  and  signed  by  appellant,  which  writing  ac- 
knowledged the  payment  by  appellee  to  appellant  of 
the  $100  accepted  by  the  latter  in  settlement  of  his 
claim.  In  the  second  paragraph  of  the  answer  it 
was  further  averred  that  at  the  time  of  receiving 
his  injuries,  appellant  was  taken  charge  of  by  a  com- 
petent physician  and  surgeon,  who  immediately  placed 
him  in  a  well-equipped  hospital,  where  he  was 
boarded,  well  nursed,  and  his  injuries  carefully 
treated  by  the  physician  for  several  months,  and  until 
the  services  of  the  physician  were  no  longer  needed, 
when  appellant  voluntarily  left  the  hospital  and  care 
of  the  physician,  and  that,  while  appellee  was  in  no 
way  liable  for  appellant's  board,  nursing,  or  the  med- 
ical attention  furnished  him,  it  paid  therefor  $400. 
The  reply  contained  a  traverse  of  nearly  all  the  af- 
firmative matter  of  the  answer,  except  that  it  failed 
to  sufficiently  deny  the  execution  of  the  writing  evi- 
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dencing  the  compromise  and  settlement,  but  did  deny 
that  it  contained  all  the  agreement  that  formed  the 
basis  of  the  compromise,  without,  however,  averring 
fraud,  mistake,  or  duress  in  the  writing  or  its  exe- 
cution. The  case  went  to  trial  upon  the  issues  thus 
presented  by  the  pleadings,  and  upon  the  conclusion 
of  appellant's  evidence  the  court  peremptorily  in- 
structed the  jury  to  find  for  the  appellee,  and  they 
returned  a  verdict  as  instructed.  * 

It  was  insisted  for  appellant  on  his  motion  for  a 
new  trial  in  the  lower  court,  and  is  now  contended! 
by  his  counsel,  that  the  court  erred  in  giving  the 
peremptory  instruction,  and  that  for  this  alleged 
error  the  judgment  appealed  from  should  be  reversed. 

The  writing  relied  on  by  appellee  as  showing  the 
contract  made  with  the  appellant  is  as  follows : 

**  Louisville  and  Nashville  Eailroad  Company.  To 
Dee  Lanham,  Dr.  AJicetown,  Ky.  Aug.  17.  Re- 
ceived of  the  Louisville  and  Nashville  Railroad  Com- 
pany, One  Hundred  ($100.00)  Dollars,  in  full  com- 
promise, settlement  and  adjustment  of  all  claims  and 
demands  of  every  character  whatever,  which  I  have 
against  the  said  company,  its  officers,  agents,  and  em- 
ployes, on  account  of  injuries  to  my  person  and  dam- 
age to  and  loss  of  property  sustained  by  me  at  or 
near  Woodbine,  Ky.,  on  or  about  the  2nd  day  of  May, 
1901,  by  falling  off  a  hand  car  while  employed  as  a 
laborer  in  extra  gang  No.  2,  and  on  every  other  ac- 
count whatever. 

''Witness  my  hand  at  Lebanon,  Ky.,  this  August 
17th,  1901. 

Ms 

''DEE  X  LANHAM. 

mark. 
"Witness:  John  McChord,  R.  E.  Fleming.'' 
The  failure  of  appellant  to  deny  the  giving  of  the 
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foregoing  writing  is  tantamount  to  an  admission  of 
its  execution  and  existence,  and  his  averment  in  the 
reply  that  it  does  not  contain  all  the  terms  of  the 
settlement  of  his  claim  against  appellee  can  not  avail 
in  the  absence  of  an  averment  of  fraud  or  mistake 
in  the  contract,  or  in  reducing  its  terms  to  writing, 
and  no  such  averment  appears  in  the  appellant's 
pleadings;  It  is  a  fundamental  rule  of  the  law  of  con- 
tracts that  where  a  contract,  when  made,  is  put  in 
writing,  or,  if  made  in  parol,  is  afterwards  reduced 
to  writing,  the  writing  is  presumed  to  contain  the 
contract  in  its  entirety,  and  it  will  be  treated  as  evi- 
dencing the  whole  of  the  contract,  unless  it  be  at- 
tacked upon  the  ground  of  fraud,  mistake,  or  duress. 
(Castleman  v.  Southern  Mutual  Life  Ins.  Co.,  14  Bush, 
197;  Farmer  v.  Gregory  &  Stagg,  78  Ky.,  475.)  In 
view,  therefore,  of  the  writing  executed  by  appel- 
lant at  the  time  of  the  compromise  and  settlement 
with  appellee,  and  the  absence  of  an  allegation  of 
fraud  or  mistake  in  its  terms  or  execution,  we  think 
it  was  incompetent  for  him  to  contradict,  vary,  or  add 
to  the  writing  by  setting  up  another  and  parol  agree- 
ment alleged  to  have  been  made  with  appellee  be- 
fore or  at  the  same  time,  and  that  the  evidence  of- 
fered by  him  in  support  of  such  contract  was  incom- 
petent and  should  have  been  excluded  by  tfie  trial 
court. 

It  is,  however,  contended  by  counsel  for  appellant 
that  the  writing  in  question  is  a  mere  receipt  for  the 
$100  paid  appellant  by  appellee  upon  his  claim  for 
damages,  and  was  not  intended  to  evidence  the  terms 
of  the  settlement,  and  consequently  the  presumption 
that  it  contains  the  entire  agreement  of  the  parties 
can  not  prevail,  for  which  reason  appellant  was  en- 
titled to  set  up  and  prove  the  contract  as  claimed  by 
him,  without  regard  to  the  writing. 
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The  language  of  the  writing  proves  it  to  be  more 
than  a  receipt  It  is  also  a  statement  of  appellant's 
claim  for  damages  for  injuries  susltained,  how  and 
wten  they  were  received,  and  is,  in  addition,  a  formal 
release  discharging  appellee  from  all  past,  present, 
and  future  liability  for  injuries  to  appellant's  per- 
son, and  loss  of.  or  damage  to  his  property,  or  on 
any  other  account  whatsoever,  resulting  from  his  fall- 
ing off  a  hand  car  May  2,  1901.  Regarding  the  in- 
admissibility of  evidence  to  contradict  the  terms  of 
the  written  contract,  it  is  well  settled  that  releases, 
deeds,  and  other  written  contracts  are  governed  by 
the  same  rule.  All  preliminary  negotiations  are  pre- 
sumed to  be  merged  in  them,  and  from  the  time  of 
their  execution  they  must  be  deemed  to  be  the  only 
competent  evidence  of  the  agreement  of  the  parties 
upon  the  subjects  to  which  they  relate,  unless  avoided 
for  fraud,  mistake,  duress,  or  some  like  cause. 

In  2  Parsons  on  Contracts  (9th  Ed.)  p.  715,  it  is  said : 
''But  if  a  plaintiff  is  met  by  a  general  release  under 
his  seal  to  the  defendant,  he  can  not  set  up  an  ex- 
ception by  parol.  And  where  the  release  is  general, 
it  can  not  be  limited  or  qualified  by  extrinsic  evi- 
dence, though  a  receipt  may  be.  And  a  release  or 
receipt  in  full  throws  the  whole  burden  of  proof  on 
him  who  signed  it,  if  he  alleges  that  he  signed  it 
through  mistake  or  fraud.*'  (Kirchner  v.  New  Home 
Sewing  Machine  Company  (N.  Y.),  31  N.  E.,  1104; 
Pierson  v.  Hooker,  3  Johns.,  68,  3  Am.  Dec,  467;  . 
Crane  v.  Williamson,  111  Ky.,  276,  23  Ky.  Law  Rep., 
689,  63  S.  W.,  610,  975;  Harmon  v.  Thompson  (Ky.), 
84  S.  W.,  569,  27  Ky.  Law  Rep.,  181.) 

It  is  claimed  for  appellant  that  the  fact  that  appel- 
lee paid  $400  to  the  physician  for  medical  attention 
given  him  sustains  his  contention  that  he  was  to  be 
treated  at  appellee's  expense  until  cured.  If  this  werQ 
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admitted  to  be  true,  it  would  not,  in  the  absence  of 
of  an  allegation  ^of  fraud  or  mistake  in  tlie  writing, 
render  competent  as  evidence  the  fact  asserted;  nor, 
upon  the  other  hand,  would  its  admission  disprove 
the  averments  of  appellee  *s  answer  that  its  payment 
of  the  physician  *8  bill  was  a  mere  gratuity,  extended 
because  appellant  was  in  its  service  when  injured. 

As  biearing  on  the  question  of  whether  appellant 
was  discharged  from  the  hospital  before  he  was  healed 
of  his  wounds,  it  is  contended  by  appellee  and  ad- 
mitted by  appellant  that  he  received  treatment  from 
the  hospital  physician  after  leaving  the  hospital,  and 
this  fact  is  argued  as  proving  that  he  left  the  hos- 
pital voluntarily;  aud  the  further  fact  that  he  did 
not  apply  to  another  physician  (Dr.  Evans)  for  treat- 
ment until  three  weeks  after  the  hospital  physician 
.  ceased  to  treat  him  is  also  argued  as  showing  that 
he  was  well  when  the  latter  quit  attending  him.    The 
cure  of  appellant  at  the  hands  of  the  appellee's  phy- 
sician is  also  argued  from  the  fact  that  when  treated 
by  the  second  physician  it  was  for  erysipelas  in  the 
wounded  leg,  which  disease  he  did  not*  have  until 
appellee's  physician  quit  treating  him.    This  disease, 
Dr.  Evans  said,  was  caused  by  filth.     We  deem  it 
unnecessary  to  discuss  these  matters  of  evidence,  as 
they  were  all  incompetent,  because  of  the  absence 
from  appellant's  pleading  of  any  allegation. of  fraud 
or  mistake  in  the  writing  he  executed  to  appellee. 
The  only  contract  between  the  parties  was  contained 
in  the  writing.     That  instrument  does  not  manifest 
the  alleged  understanding  upon  the  part  of  appellee 
to  furnish  appellant  medical  treatment  until  well  of 
his  injuries  or  at  all,  and  that  undertaking  was  not 
alleged  to  have  been  omitted  from  the  writing  by 
fraud  or  mistake.    The  only  agreement  between  the 
parties  expressed  therein  being  that  appellant  had 
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released  appellee  from  all  liability  for  his  inJHries 
in  consideration  of  $100,  the  payment  of  wtich  was 
acknowledged,  the  only  proper  thing  for  the  trial 
court  to  do  was  to  instruct  the  jury  to  find  for  ap- 
pellee as  was  done. 

[Wherefore  the  judgment  is  affirmed. 


Case  46.— MOTION  BY  WM.  B.  LUCAS'  ADM'R,  AGAINST 
LOUISVILLE  &  NASHVILLE  R.  R.  CO.  TO  DISMISS  AP- 
PEAL AND  FOR  DAMAGES  ON  SUPERSEDEAS  BOND.— 
April  25. 

LouisviUe  &  NashviUe  R  R  Co.  v.  Lucas'  Adm'r.  liiS 


Appeal  from  Woodford  Circuit  Conrt. 
Motion  made  in  Court  of  Appeals.    Sustained. 

Supersedeas  Bond — ^Execution— Filing  Transcript — Supersedeas — 
When  it  May  Issue — ^Appeal  Pending— Effect — Where  a  super- 
sedeas bond  was  executed  before  the  clerk  of  the  circuit 
court  within  the  time  allowed  for  filing  the  transcript  of 
the  record  in  the  office  of  the  clerk  of  the  Ck)urt  of  Appeals, 
as  provided  by  sec.  738,  Civil  Code,  the  appeal  did  not  there- 
by abate,  but  was  still  pending  in  the  Court  of  Appeals  until 
dismissed  by  said  court,  and  it  was  the  right  and  duty  of 
the  clerk  of  the  circuit  court  to  issue  the  supersedeas  at  any 
time  before  the  dismissal  of  the  appeal,  and  as  the  appeal 
was  then  pending  the  supersedeas  was  not  void. 

WALLACE  &  HABiRIS  for  appellant. 

1.  Cur  contention  is  that  after  the  time  to  perfect  the  appeal 
granted  by  the  lower  court  had  expired,  that  that  court  lost 
all  Jurisdiction  of  the  appeal,  and  any  and  all  acts  done  by  it 
or  by  the  clerk  of  that    court  are  void. 

2.  The  time  to  perfect  the  appeal  from  the  lower  court  expired 
March  21,  1905,  and  from  that  time  on  the  only  court  that  had 
Jurisdiction  of  the  appeal  was  the  Court  of  Appeals,  yet  three 
dajTB  thereafter,  on  March  24,  the  clerk  of  the  circuit  court  at< 
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tempted  to  issue  a  supersedeas,  which  we  claim  is  void. 

3.  There  is  no  appeal  granted  by  the  circuit  court  in  this  court 
to  be  dismissed,  as  the  right  to  perfect  the  same  expired  b; 
time,  and  as  the  supersedeas  attempted  to  be  issued  was  void, 
no  damages  can  be  allowed.  (Walsten  v.  City  of  Louisville.  23 
Ky.  Law  Rep.,  1852,  Civil  Code,  sees.  738.  749,  747;  Reed  v.  Lean- 
der,  5  Bush,  598;  Jones  v.  Green,  12  Bush,  127;  Mutual  Fire  Ins. 
Oo.  of  New  York  v.  Hammond,  21  Ky.  Law  Rep.,  204;  C,  N.  O. 
&  T.  P.  Ry.  Co.  V.  Clark,  lb.,  808.) 

B.  G.  WILLIAMS  and  QREBNE  &  VANWINKLE  for  appeUee. 

1.  The  bond  in  this  case  was  executed  before  the  clerk  of  the 

^•^*1|''^.  lower  court  before  the  filing  of  the  transcript  in  this  court,  and 

*^^{;tt^  it  was  therefore  his  duty  to  issue  the  supersedeas. 

4t '  • «   '  '  ^-  It  is  not  denied  that  the  clerk  of  the  lower  court  did  issue 

•*•*;!'*  'a  supersedeas  and  before  this  motion  was  filed. 

**^''    ''Tr  8-  There  Is  no  time  fixed  within  which  the  clerk  shall  issue 

,,    ^    *  a  supersedeas,  the  duty  being  fixed  upon  him  to  issue  one,  and 

having  once  issued  it,  there  is  no  way  for  appellee  to  proceed  until 
^^^.  that  supersedeas  is  discharged,  and  that  can  only  be  done  by  an 

,,*»  order  of  this   court,  that  we  are   asking  now;    and  when   dis- 

lll        «.  charged  by  this  court,  we  are  entitled  to  damages. 


Opinion  by  Chief  Justice  Hobson — Dismissing  ap- 
peal. 

|J**]t  Appellee  recovered  a  judgment  against  appellant 

*\^J^'  for  the  sum  of  $8,000  in  the  Woodford  Circuit  Court 

,^^1  on  October  29,  1904.     Appellant  filed  grounds  and 

moved  the  court  for  a  new  trial.    On  November  4th, 
the  motion  was  overruled,  and  an  appeal  was  granted 
to  this  court.    On  November  14th  appellant  executed 
I  a  supersedeas  bond,  but  the  clerk  failed  to  issue  a 

I  supersedeas  thereon  until  March  24,  1905..   The  time 

for  filing  the  transcript  in  the  clerk's  office  of  this 
I  court  expired  on  March  21,  1905,  or  three  days  be- 

fore the  supersedeas  was  issued.  On  April  11th  ap- 
pellant filed  the  transcript,  and  had  a  summons  is- 
sued, which  was  executed  on  appellee  on  April  17th; 
and  on  April  20th  appellee  filed  a  copy  of  the  judg- 
ment and  bond,  and  moved  the  court  to  dismiss  tiie 
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appeal  granted  by  the  circuit  court,  with  damage^, 
because  the  transcript  was  not  filed  in  time.  Appel- 
lant resists  the  motion  insisting  that  it  is  not  liable 
for  damages,  as  no  supersedeas  was  issued  by  the 
clerk  of  the  circuit  court  within  the  time  allowed  for 
filing  the  record  in  this  court. 

By  sec.  738  of  the  Civil  Code  of  Practice,  the  ap- 
pellant is  required  to  file  the  transcript  in  the  clerk's 
office  of  this  court  twenty  days  before  the  beginning 
of  the  second  term  after  the  granting  of  the  appeal. 
Appellant  failed  to  do  this,  and,  therefore,  the  appeal 
granted  by  the  circuit  court  must  be  dismissed. 
Whether  damages  may  be  awarded  depends  upon  the 
validity  of  the  supersedeas. 

Sec.  749  of  the  Civil  Code  of  Practice  is  as  follows : 
**(1)  The  bond  must  be  executed  before  the  clerk  of 
the  court  rendering  the  judgment,  if  the  appeal  be 
granted  by  that  court.  In  other  cases,  it  must  be 
executed  before  the  clerk  of  the  Court  of  Appeals. 
(2)  The  clerk  of  the  court  rendering  the  judgment 
shall  issue  the  supersedeas,  if  the  bond  be  executed 
before  him  before  the  expiration  of  the  time  for  fil- 
ing a  copy  of  the  record  in  the  clerk's  office  of  the 
Court  of  Appeals  pursuant  to  section  seven  hundred 
and  thirty-eight.  In  other  cases,  it  must  be  issued 
by  the  clerk  of  the  Court  of  Appeals.'* 

The  bond  having  been  executed  on  November 
14th,  was  properly  executed  before  the  clerk 
of  the  court  rendering  the  judgment.  It  was 
the  duty  of  the  clerk  to  issue  the  super- 
sedeas as  soon  as  the  bond  was  executed;  but 
damages  will  not  be  awarded  unless  a  -supersedeas 
issues,  as  the  judgment  is  not  superceded  by  the  exe- 
cution of  the  bond,  nor  untU  the  supersedeas  has 
issued.  (Civ.  Code  Prac,  sec.  747;  Jones  v.  Green, 
12  Bush,  127;  Phoenix  Insurance  Company  v.  Mc^- 
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Kernan,  46  S.  W.,  10,  698,  20  Ky.  Law  Eep.,  337.) 
The  clerk  did  issue  a  supersedeas,  but  did  not  issue 
it  until  March  24th,  or  three  days  after  the  time  had 
expired  for  filing  the  transcript  in  this  court;  and 
the  question  arises  whether  he  had  authority  then 
to  issue  it,  for,  if  he  had  not,  it  was  void.  It  will 
be  observed  that  the  statute  limits  the  time  within 
which  the  clerk  of  the  court  rendering  the  judgment 
may  take  the  bond,  but  it  simply  provides  that  he 
shall  issue  the  supersedeas  if  the  bond  is  executed 
before  him  within  the  time  limited.  It  will  also  be 
observed  that  the  clerk  of  the  Court  of  Appeals  is 
only  authorized  to  issue  the  supersedeas  in  other 
cases;  that  is,  the  clerk  of  the  Court  of  Appeals 
is  not  authorized  to  issue  the  supersedeas  where 
the  bond  is  executed  in  proper  time  before  the 
clerk  of  the  court  rendering  the  judgment.  As 
the  clerk  of  this  court  could  not  issue  the  supersedeas 
on  March  24th,  the  clerk  of  the  circuit  court  could 
do  so  unless  the  bond  was  a  nullity.  If  appellee  had 
gone  to  the  clerk  of  the  circuit  court  on  March  24th 
and  demanded  an  execution,  the  clerk  would  have 
been  liable  upon  his  bond  to  appellant  for  damages 
for  not  issuing  the  supersedeas  if  he  had  issued  an 
execution  on  the  judgment;  or,  if  he  had  refused  to 
issue  the  execution,  he  would  have  been  liable  to  ap- 
pellee for  damages  if  he  did  not  issue  the  superse- 
deas. The  only  way  he  had  of  protecting  himself 
when  he  had  negligently  delayed  to  issue  the  super- 
sedeas was  to  issue  it  when  his  attention  was  called 
to  the  matter.  His  then  issuing  it  did  not  prejudice 
appellant,  and,  there  being  nothing  in  the  statute  lim- 
iting the  time  when  he  may  issue  the  supersedeas 
after  he  has  properly  taken  the  bond,  the  superse- 
deas was  valid  from  the  time  it  was  issued.  The 
appeal  granted  by  the  circuit  court  did  not  abate  oil 
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March  2l8t,  upon  the  failure  of  appellant  to  file  the 
transcript  with  the  clerk  of  this  court.  It  was  a 
pending  appeal  on  March  24th,  when  the  superse- 
deas was  issued.  By  sec.  740  of  the  Cdde,  if  the 
transcript  is  not  filed  in  time  the  appeal  shall  be 
dismissed;  but  the  appellee  may  waive  the  right  to 
have  it  dismissed  for  this  cause,  and  the  appeal 
does  not  abate  until  it  is  dismissed  by  this  court. 
When  the  circuit  clerk  came  to  issue  the  supersedeas, 
he  was  not  required  to  examine  the  clerk's  office  of 
this  court,  and  learn  whether  the  transcript  had  been 
filed  here ;  but,  when  the  records  of  his  office  showed 
the  execution  of  the  bond  in  due  time,  by  the  terms 
of  the  statute  it  was  his  duty  to  issue  the  superse- 
deas, and,  as  the  appeal  was  then  pending,  the  super- 
sedeas was  not  void.  After  the  supersedeas  was  is- 
sued, no  execution  could  properly  issue  on  the  judg- 
ment, and  no  steps  could  be  taken  by  appellee  to  en- 
force it  during  the  pendency  of  the  appeal.  In  Wal- 
ston  V.  Louisville,  66  S.  W.,  385,  23  Ky.  Law  Rep., 
1853,  the  judgment  was  rendered  and  the  appeal  was 
granted  on  February  27,  1900,  the  bond  was  executed 
on  December  4,  1900,  and  the  supersedeas  was  issued 
on  the  same  day.  In  that  case  the  time  had  expired 
for  filing  the  transcript  in  the  clerk's  office  of  this 
court  when  the  bond  was  executed  before  the  clerk 
of  the  court  rendering  the  judgment. 

The  appeal  granted  by  the  circuit  court  is  therefore 
dismissed,  with  damages. 
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Commonwealth  v,  Finn,  Judge. 


Case    47.~PIU>SEJCUTIOK    AGAINST    WILLIAM    FINN, 
THOMAS   LOWRY;  FOR  ROBBERY.— April   2&- 


ALIAS 


nil]!.;;* 


#  — * 


Commoiiwealth  t,  Finiu 

Appeal  from  Mason  Circuit  Court 

James  P.  HaebisoNj  Circuit  Judge, 

Demurrer  to  part  of  indictment  sustained  and  Com- 
monwealth appeals.    Affirmed. 

Robbery  —  Indictment  —  Validity  —  Previous  Convlctloiis  —  Allega- 
tions— Judgments    in    Otter   States— <3ognIzatice   of   Foreign 

Statutes. 

1.  Robbery— Indictment — Validity-- An  iotM-ctment  which  charges 
that  the  defendant,  William  Finn,  alias  Thomas  Lowry;  did 
unlawfully,  feloniouBly  and  forcibly  take,  steal  and  carry 
awas*  ODe  diamond  pin,  the  more  exact  description  of  same 
la  unknown  to  the  grand  Jury,  then  and  there  the  peraonai 
property  of  W.  R,  Varlan,  and  of  the  value  of  |36  and  more, 
all  of  which  was  bo  feloniously  taken,  stolen,  and  carried 
a^ay  from  the  person  of  said  W,  E.  Varian,  without  his  con- 
tent and  against  hia  will,  by  force  and  violence  and  putting 
Iilm,  the  said  W.  R.  Varian,  In  fear  of  some  Immediate  dan- 
ger to  hi^  person,  &c.,  Is  a  good  indictment  for  robbery. 

2<  Previous  Convictions — Allegations — A  second  count  In  the  in- 
dictment which  charges  that  on  tlie  19th  day  of  July,  190D, 
the  said  William  Finn,  alias  Walter  Harvey,  was  convicted 
of  burglary  in  the  State  of  Wisconsin,  and  on  the  2Sth  day  of 
February,  he,  the  said  William  Finn,  alias  Thos.  Lowry, 
alias  Harry  Ramsey^  was  convicted  of  robbery  in  the  Slate 
of  Louisiana,  is  not  good  in  that  It  la  not  direct  and  certain 
aa  required  by  sec,  124,  Criniinal  Code,  aa  regards  not  only 
the  party  charged  and  the  offense  charged,  but  the  county 
In  which  tlie  offense  was  committed,  as  well  as  the  partic- 
ular circumstances  of  the  offense  charged  In  so  far  as  they 
are  necessary  to  constitute  a  complete  offense. 

3.  Judgments  of  Other  States— Plead  in  g^ — Necessity — Qood  plead-^ 
Ing  in  an  indictment  where  a  Judgment  of  a  court  of  another 
State  Is  relied  on,  requires  that  the  laws  of  the  State  under 
vhich  the  judgment  was  rendered  be  pleaded  so  far  as  to 
ebow  the  jurisdiction  of  Uie  court  to  render  tlie  Judgment 
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relied  on,  and  that  the  trial  court  in  this  State  may  know 
that  the  convictions  were  for  felonies  punishable  by  confine- 
ment in  the  penitentiary. 
4.  Cognizance  of  Statutes — Courts  of  this  State  do  not  take  cog- 
nizance of  the  statutes  and  jurisdictions  of  courts  of  other 
States,  unless  pleaded,  and  they  must  be  pleaded  as  other 
facts. 

FRANK  P.  O'DONNSLL,  County  Attorney  for  Mason  County, 
N.  B.  HATS,  Attorney  General,  CHARLES  H.  MORRIS  and  ED 
DAUM,  of  counsel,  for  appellant. 

This  is  the  criterion  of  the  sufficiency  of  the  allegations:  Do 
they  "identify  the  case  in  which  the  conviction  took  place,  so 
that  the  defendant  could  not  be  misled?"  The  allegations  set 
out  the  name  of  the  defendant  with  particularity,  giving  his 
several  "aliases;"  give  the  State  whose  laws  he  violaited  and 
wherein  he  was  convicted;  state  the  day,  month  and  year  in 
which  he  was  convicted;  specified  the  offense  of  which  he  was 
convicted.  No  additional  averment  could  more  unerringly  ap- 
prise a  person  of  common  understanding  of  what  is  intended 
by  these  averments,  or  more  certainly  enable  the  court  to  pro- 
nounce judgment  on  conviction  according  to  the  right  of  the 
case.    The  law  requires  no  further  particularity. 

AUTHORITIES  CITED. 

Ky.  Stats.,  sec.  1130;  Crim.  Code,  sec.  122;  Sweeney  v.  Com- 
monwealth, 39  S.  W.,  22;  Rector  v.  Commonwealth,  80  Ky.,  468; 
Oliver  V.  Commonwealth,  67  S.  W.,  984;  Cyc,  vol.  12,  p.  950. 

SALLBE  &  SLATTERT  for  appellee. 


POINTS    DISCUSSED. 

(a.)  Indictment  defective  because  it  fails  to  state  that  the 
former  convictions  were  for  felonies. 

(b.)  Indictment  defective  because  it  fails  to  describe  time,  court 
and  mftnner  of  conviction. 

(c.)  Defective  because  it  fails  to  state  whether  or  not  judgment 
was  entered  upon  said  convictions  and  still  operative. 

(d.)  The  indictment  being  bad  in  part,  demurrer  should  have 
been  sustained  without  limiting  its  scope. 

AUTHORITIES  CITED. 
Sec.  1130,  Ky.  Stats.;  sec.  1127,  Ky.  Stats.;  sec.  122,  Crim.  Code; 
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Brown  v.  Commonwealth,  22  Ky.  Law  Rep., 
monwealth,  24  Ky.  Law  Rep.,  84. 


1582;  Oliver  v.  Com- 


III!!,  -H 


Opinion  by  Judge  O'Eear — Affirming. 

The  indictment  in  this  case  is  in  the  following  lan- 
guage : 

*  *  The  grand  jury  of  Mason  county,  in  the  name  and 
by  the  authority  of  the  Commonwealth  of  Kentucky 
accuse  William  Finn,  alias  Thos.  Lowry,  of  the  crime 
of  robbery,  and  two  former  convictions,  committed 
as  follows,  viz:  The  said  William  F*inn,  alias  Thos. 
Lowry,  on  the  7th  day  of  October,  1903,  and  other 
days  before  and  since,  within  twelve  months  last  past, 
and  before  the  finding  of  this  indictment,  in  the 
county  aforesaid,  did  unlawfully,  feloniously,  and  for- 
cibly take,  steal,  and  carry  away  one  diamond  pin — 
the  more  exact  description  of  same  is  unknown  to 
the  grand  jury — tlien  and  there  the  personal  property 
of  W.  E.  Varian,  and  of  the  value  of  thirty-five  dol- 
lars, and  more,  and  all  of  which  was  so  feloni- 
ously taken,  stolen,  and  carried  away  by  said  William 
Finn,  alias  Thos.  Lowry,  from  the  person  of  said 
W.  E.  Varian,  without  his  consent  and  against  his 
will,  by  force  and  violence,  and  putting  him,  the  said 
W.  E.  Varian,  in  fear  of  some  immediate  injury  to  his 
person,  contrary  to  law,  and  against  the  peace  and 
dignity  of  the  Commonwealth  of  Kentucky.  Ed 
Daum,  Commonwealth  attorney. 

**The  grand  jury  further  charge  that  on  the  19th  day 
of  July,  1900,  the  aforesaid  William  Finn,  alias  Wal- 
ter Harvey,  and  alias  Edward  Harvey,  was  convicted 
of  burglary  in  the  State  of  Wisconsin,  and  that  on  the 
28th  day  of  February,  1902,  he,  the  said  William  Finn, 
alias  Thos.  Lowrj^  alias  Harry  Eamsey,  was  con- 
victed of  robbery  in  the  State  of  Louisiana,  contrary 
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to  law,  and  against  the  peace  and  dignity  of  the  Com^ 
monwealth  of  Kentucky. ' ' 

The  circuit  court  sustained  a  demurrer  to  so  much 
of  the  indictment  as  attempted  to  charge  appellee 
with  two  former  convictions,  but  overruled  the  de- 
murrer in  so  far  as  it  charged  appellee  with  the 
crime  of  robbery.  The  court  is  of  opinion  that  the 
ruling  in  both  respects  was  correct. 

Concerning  the  former  conviction,  the  indictment 
is  fatal,  in  that  it  fails  to  satisfy  sec.  124  of  the 
Crim.  Code  of  Practice — that  the  indictment  must  be 
direct  and  certain  as  regards  not  only  the  party 
charged  and  the  offense  charged,  but  the  county  in 
which  the  offense  was  committed,  as  well  as  the  par- 
ticular circumstances  of  the  offense  charged,  in  so 
far  as  they  are  necessary  to  constitute  a  complete 
offense.  The  attempt  of  the  Commonwealth  was  to 
charge  appellee,  by  the  second  count  of  the  indict- 
ment, with  the  offense  of  being  an  habitual  criminal. 
It  was  framed  under  sec.  1130,  Ky.  Stats.,  1903,  which 
provides  that  every  person  convicted  a  third  time  of 
a  felony,  the  punishment  of  which  is  confinement  in 
the  penitentiary,  shall  be  confined  in  the  peniten- 
tiary during  his  life.  The  indictment  in  this  case 
fails  to  show  what  the  law  is  in  the  State  of  Louis- 
iana and  Wisconsin,  where  it  is  charged  appellee  had 
been  previously  convicted — in  the  latter  State  of  rob- 
bery, in  the  former  of  burglary.  It  fails  to  show 
that  these  acts  were  felonies  in  those  States.  It  is 
also  bad  in  not  showing  the  courts  in  which  the  con- 
victions took  place.  Good  pleading,  where  a  judg- 
ment of  a  court  of  another  State  is  relied  upon,  re- 
quires that  the  laws  of  the  State  under  which  the 
judgment  was  rendered  be  pleaded,  so  as  to  show 
the  jurisdiction  of  the  court  to  render  the  judgment 
relied  upon.    It  was  likewise  essential  to  plead  the 
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laws  of  the  States  in  which  the  judgments  are  claimed 
to  have  been  rendered,  so  that  the  trial  court  in  this 
State  may  know  whether,  in  point  of  fact,  the  con- 
victions, even  if  had  as  claimed,  were  felonies,  the 
punishment  of  which  was  by  confinement  in  the  pen- 
itentiary. Courts  of  this  State  do  not  take  cogni- 
zance of  the  statutes  and  jurisdictions  of  courts  of 
other  States  unless  pleaded,  and  they  must  be  pleaded 
as  other  facts.  Furthermore,  appellee  was  entitled 
to  be  notified  explicitly  what  court  in  each  instance 
it  was  that  it  is  claimed  had  convicted  him  of  the 
offense  alleged,  that  he  might  meet  the  charge  by 
proof. 

Therefore  the  judgment  of  the  circuit  court  is  af- 
firmed. 


Case  48.— PROSECUTION  AGAINST  H.  C.  COMBS,  COUNTY 
CLERK,  FOR  KNOWINGLY  AND  WILFULLY  FAILING 
AND  REFUSING  TO  HAVE  A  NOMINEE  PLACED  ON  THE 
OFFICIAL  BAIuLOT.— April  25. 

|}^~|^  Commonwealth  v.  Combs. 

Appeal  from  Owsley  Circuit  Court. 

H.  C.  Faulkneb,  Circuit  Judge. 

From  an  instruction  of  the  court  to  find  the  de- 
fendant not  guilty  the  Commonwealth  appeals.  Re- 
versed.   Opinion  certified. 

Primary  Election — ^Fraud — Remedy — Failure  to  Furnish  Ballots — 
Missing  Precinct — Certificate  —  Circuit  Clerk  —  Jurisdiction — 
Injunction — ^Indictment— County  Clerk-HPlacing  Nominees  on 
Ballot— Duty— 'Refusal— Collusion — Good  Faith — Question  for 
Jury. 

1.  Primary  Election— Fraud-Party  Injured— Remedy— The  remedy 
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of  one  claiming  a  nomination  by  a  party  of  which  he  is  be- 
ing deprived,  is  to  appeal  to  the  authorities  of  his  party 
and  not  to    the  clerks  of  the  county  courts,  nor  to  the  courts. 

2.  Missing    Precinct— Failure    to    Furnish    Ballots— Certificate— 

County  Clerk— Though  it  be  conceded  that  a  primary  elec- 
tion was  void  in.  which  one  precinct  of  the  county  was  de- 
prived of  an  opportunity  to  vote  by  not  having  ballots  fur- 
nished it,  and  if  it  be  further  conceded  that  there  was  no 
authority  for  completing  the  election  in  the  missing  pre- 
cinct on  a  subsequent  day  these  facts  are  matters  which  per- 
tain to  the  duty  of  the  party  governing  authority,  and  lie 
back  of  his  certificate  of  nominations.  When  the  certifi- 
cate is  filed  substantially  in  the  form  and  manner  prescribed 
by  the  statute  it  is  not  within  the  province  of  the  county 
clerk  to  go  behind  it. 

3.  Circuit    Court— Jurisdiction— Granting    Injunction— While    the 

clerk  of  the  circuit  court  may,  in  the  absence  of  the  circuit 
juflge  from  the  county,  grant  a  preliminary,  restraining  order, 
without  notice,  upon  a  showing  that  irreparable  injury  would 
be  sustained  by  the  party  moving,  before  he  could  give  notice, 
such  clerk  has  no  Jurisdiction  in  any  event  to  grant  a  miaii- 
datory  injunction. 

4.  County  Clerk — Indictment — Placing  Nominees  on  Ballot— Duty— 

Refusal — Collusion — Good  Faith— ^Question  for  Jury — ^In  an 
Indictment  against  a.  county  clerk  for  knowingly  and  wil- 
fully refusing  and  failing  to  have  the  names  of  certain  nomi- 
nees printed  upon  the  official  ballot  in  the  manner  provided 
by  the  election  law  of  this  State,  if  his  refusal  was  in  obe- 
dience to  an  order  of  injunction  made  by  the  circuit  clerk, 
and  in  an  honest  belief  that  such  order  was  valid,  then  his 
emission  was  not  wilfull,  but  if  the  proceedings  for  the  in- 
junction were  not  begun  in  good  faith,  but  were  the  result 
of  a  collusion  between  the  defendant  and  any  other  persons 
to  wrongfully  deprive  the  nominees  of  their  legal  right  to 
have  their  names  appear  on  the  ballots  as  such  nominees, 
then  he  could  not  justify  his  official  action  by  his  fraudulent 
conduct,  and  In  such  cases  the  question  of  the  good  faith 
of  the  defendant  should  have  been  submitted  to  the  jury. 

N.  B.  HAYS,  Attorney  General,  and  JNO.  C.  BJVEJRSOLE  for 
appellant. 

In  the  case  at  bar  the  appellee,  H.  C.  a>mbs,  the  county  clerk 
of  Owsley  county,  was  indicted  in  the  Owsley  Circuit  Court,  at 
its  May  term,  1903,  charged  with  the  crime  of  wilfully  and  know- 
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ingly  refusing  and  failing  to  have  the  name  of  a  candidate  printed 
upon  the  official  election  ballot. 

1.  It  will  be  noticed  that  the  court  would  not  allow  the  Com- 
monwealth to  prove  that  appellee  was  a  candidate  for  county 
court  clerk  at  the  November  election  1901. 

2.  Nor  would  the  court  allow  the  Commonwealth  to  prove  that 
H.  C.  CombSp  appellee,  was  the  same  H.  C.  Combs,  one  of  the 
plaintiffs  in  the  case  of  W.  J.  Wilder,  D.  G.  Wilson  and  H.  C. 
Combs  against  L.  F.  Cole,  J.  T.  Mainous,  H.  M.  Herd  and  H.  C. 
Combs,  clerk;  npr  would  the  court  allow  the  records  of  that 
case  in  evidence;  nor  would  the  court  allow  proof  that  H.  C. 
Combs  was  a  candidate  in  the  primary,  and  the  result;  nor  would 
the  court  allow  the  fact  proven  that  Combs  had  a  petition  filed 
to  gst  on  the  ballot,  or  how  he  got  his  name  on  the  ballot;  nor 
would  the  court  allow  proof  that  A.  C.  Hyden,  H.  C.  Combs,  D.  G. 
Wilson  were  all  canvassing  in  the  county  and  denouncing  the 
committee  and  the  primary,  and  requesting  the  people  to  vote 
for  them  regardless  of  the  fact  that  the  other  parties  h^d  cer- 
tificates of  nomination. 

3.  The  court  also  rejected  proof  of  the  fact  as  to  how  Combs 
had  the  diagram  of  the  ballot,  and  where  all  of  the  Independent 
candidates  were  on  that  diagram,  on  October  21st,  1901,  and  re- 
fused to  allow  the  Commonwealth  to  prove  that  these  suits  were 
filed  between  the  time  appellee  showed  this  diagram  and  the 
time  he  saw  witness  immediately  after  the  filing  of  these  suits. 

4.  It  is  insisted  by  appellant  that  all  of  this  proof  was  compe- 
tent, for  the  purpose  of  showing  the  common  interest  and  pur- 
pose of  appellee,  A.  C.  Hyden,  D.  G.  Wilson  and  W.  J.  Wilder 
in  suing  out  these  various  restraining  orders,  restraining  appel- 
lee, OS  clerk,  from  having  printed  on  the  election  ballot  the  name 
of  their  opponents  as  the  nominees  of  the  Republican  party,  for 
said  offices,  and  instead  thereof  having  printed  the  names  of 
appellee  and  his  ca<x)nspirators,  A.  C.  Hyden,  D.  G.  Wils<Mi  and 
W.  J.  Wilder,  and  also  A.  M.  Neeley,  sheriff. 

5.  We  think  that  the  facts  in  this  case  failed  to  show  that 
the  appellee  was  acting  in  good  faith,  in  obedience  to  the  re- 
straining orders  heretofore  mentioned  in  this  case,  but  that  said 
orders  were  simply  used  as  a  shift  and  device,  therefore,  we 
insist  that  the  trial  court  erred  in  instructing  the  jury  to  find 
the  defendant  not  guilty,  and  that  in  doing  so  he  laid  down  a 
precedent  if  upheld  by  this  court  will  enable  the  county  court 
clerk  and  designing  persons  to  control  an  election  iheir  way  by 
the  use  of  restraining  orders,  a  precedent  that  strikes  at  the 
very  foundation  of  civil  liberty. 
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AUTHOBITIES  CITED. 

Ky.  Stats.,  sec.  1591;  AdAms  v.  Roberts,  26  Ky.  Law  Rep.,  1272. 
(No  brief  for  appellee.) 

Opinion  by  Judge  O'Reae — Cc^rtifyiBg  opinion. 

The  governing  committee  of  the  Republican  party 
of  Owsley  county  ordered  a  primary  election  to  se- 
lect candidates  of  that  party  for  the  various  county 
offices  to  be  voted  at  the  November  election,  1901. 
The  election  was  held,  but,  owing  to  some  mishap, 
the  ballots  prepared  for  one  precinct  were  not 
provided,  or  were  not  delivered,  so  that  the 
voters  of  that  precinct  did  not  get  to  vote  in  that 
primary.  The  election  proceeded  in  the  other  pre- 
cincts. The  result  showed  that  A.  C.  Hyden  had 
received  the  highest  number  of  the  votes  cast  as  the 
nominee  for  county  judge.  He  was  then  the  county 
judge  of  that  county,  and  was  a  candidate  for  re-elec- 
tion. Others  were  likewise  nominated  for  other  offices. 
Upon  its  being  discovered  that  the  missing  precinct 
had  not  had  a  chance  to  vote,  the  county  committee 
called  all  the  candidates  to  meet  it  at  Booneville,  Ihe 
county  seat,  when  it  was  agreed  that  on  the  follow- 
ing Saturday  the  election  should  be  continued  in  the 
missing  precinct,  and  that  the  result  there  should 
be  added  to  the  total  of  votes  cast  in  the  other  pre- 
cincts, and  that  the  final  result  was  to  be  so  ascer- 
tained as  if  all  the  precincts  had  voted  upon  the  same 
day.  The  election  was  continued  accordingly,  with 
the  result  that  Hyden  was  defeated  upon  the  face  of 
the  returns.  The  committee  thereafter  met,  and  can- 
vassed the  returns,  and  certified  to  the  county  court 
clerk,  as  required  by  law,  the  nominations  for  the 
various  offices,  including  that  of  county  judge; 
Hyden *s  opponent  being  certified  as  the  nominee. 
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This  certificate  was  filed  not  more  than  60  and  not 
less  than  15  days  before  the  ensuing  regular  elec- 
tion, as  required  by  the  statute.  Notwithstanding 
Hyden  and  the  others  who  had  received  apparent 
majorities  without  the  missing  precinct,  continued 
to  claim  their  nominations,  and  declared  that  the 
election  held  in  the  missing  precinct  was  void.  Ap- 
pellee, H.  C.  Combs,  was  at  that  time  the  county 
court  clerk  of  Owsley  county,  and  was  a  candidate 
before  the  primary  for  nomination  for  re-election. 
In  the  election  as  first  held  he  had  received  an  ap- 
parent majority^  but  with  the  votes  of  the  ndssing 
precinct  he  was  defeated.  His  successful  opponent 
was  certified  by  the  chairman  and  secretary  of  the 
county  committee  as  the  nominee  of  the  party  for 
county  court  clerk.  The  nominee  for  county  judge 
as  certified  to  by  the  county  committee  resigned  his 
nomination  in  the  manner  provided  for  by  the  stat- 
ute. The  county  committee  then  called  a  mass  con- 
vention to  nominate  a  candidate  for  that  oflSce.  The 
convention  met,  and  nominated  W.  T.  McGuire,  which 
fact  was  duly  certified  to  the  county  court  clerk.  A 
few  days  before  the  regular  election  a  suit  was  filed 
by  all  the  candidates  who  had  received  apparent  ma- 
jorities in  the  first  day's  voting  in  the  primary  against 
their  successful  opponents  in  the  result  of  the  two 
days'  voting,  seeking  an  injunction  restraining  the 
county  court  clerk  from  placing  the  latter 's  names 
on  the  ballot  as  the  nominees  and  under  the  title 
and  device  of  the  Eepublican  party,  and  command- 
ing the  clerk  to  place  the  plaintiffs'  names  on  the 
ballot  as  such  nominees.  The  county  court  clerk  was 
made  a  party  defendant  (as  well  as  a  party  plaintiff) 
to  this  action.  A  similar  suit  was  filed  by  Hyden 
against  McQuire  and  appellee,  the  county  court  clerk, 
regarding  the  arrangement  of  the  ballot  in  the  county 
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judge's  race.  In  the  first  named  suit  a  restraining 
order  was  issued  by  the  county  judge,  Hyden,  which 
was  also  a  mandatory  injunction  ^to  the  clerk  to  place 
the  names  of  the  plaintiffs  on  the  ballots  as  siich 
nominees,  instead  of  defendants'.  In  Hyden 's  suit 
against  McGuire  a  similar  injunction  and  restrain- 
ing order  was  granted,  and  issued  by  the  circuit  court 
clerk.  These  orders  were  granted  without  notice  to 
the  defendants,  and  before  they  had  been  summoned 
in  the  actions.  Appellee,  though,  seems  to  have  had 
personal  knowledge  of  the  fact.  Indeed,  he  was  one 
of  the  plaintiffs  who  procured  the  order  to  issue 
as  to  all  the  offices  except  that  of  county  judge. 
McGuire  heard  rumors  of  the  proceedings  just  be- 
fore the  election,  and  went  to  the  circuit  court  clerk's 
office  to  verify  them.  He  was  there  told  that  no  such 
suit  could  be  found,  and  nothing  was  there  to  show 
that  any  such  had  been  filed.  Not  satisfied,  he  went 
to  the  sheriff  to  learn  whether  he  had  any  process 
against  him,  and  found  that  he  had.  Eetuming  to 
the  clerk's  office  with  a  copy  of  the  summons  and 
restraining  order,  the  papers  of  the  suit  were  pro- 
duced to  him.  Notices  were  immediately  given  that 
the  defendants  in  the  suits  would  apply  to  the  Hon- 
orable S.  B.  Dishman,  circuit  judge  of  the  district  at 
Manchester,  on  the  following  day— which  was  the  Sat- 
urday before  the  day  of  the  regular  election — ^to  dis- 
solve the  injunction  and  restraining  order.  The 
motion  was  made  accordingly,  and  the  restraining  or- 
der and  injunction  were  dissolved.  By  the  time  the 
parties  could  return  to  Boonville  and  get  into  the 
clerk's  office  to  file  the  judge's  order  dissolving  the 
injunction  it  was  Monday  morning,  the  day  before 
the  election.  McGuire  and  his  associates  then  fur- 
nished to  appellee  pasters  upon  which  their  names 
bad  been  printed,  to  be  attached  to  the  ballots  in  the 
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appropriate  places,  placing  them  on  the  ballots  as 
nominees  of  their  party  for  the  various  oflBces  to 
which  they  had  been  nominated  as  certified  to  by 
the  county  committee.  Thereupon,  the  plaintiffs  in 
the  fciuits  mentioned  got  out  another  injunction,  sim- 
ilarly issued,  restraining  the  clerk  from  using 
the  pasters.  The  clerk  refused  to  use  them,  and  re- 
fused and  failed  to  have  McGuire's  name  placed  on 
the  ballots^  as  the  nominee  of  the  Eepublican  party 
for  county  judge,  or  placed  on  the  ballots  at  all.  He 
.^^  also  refused  to  have  any  other  parties'  names  as  cer- 

H  tified  by  the  county  committee  placed  on  the  ballots 

at  all.    It  was  then  too  late  to  do  anything  else  in 
the  way  of  legal  proceedings  to  correct  the  ballot. 
*^  There  was  not  a  printing  oflSce  in  the  county  capa- 

ble of  printing  the  ballots,  so  the  clerk  had  them 
'•*^  printed  elsewhere.    Boonville  is  about  12  miles  from 

'.IiiUJ^  the  nearest  railroad  station.     The  grand  jury  of 

•^ttiiS^  Owsley  county  indicted  appellee  for  knowingly  and 

^,^**.J  wilfully  refusing  and  failing  to  have  the  name  of 

•;;r;f^  W.  T.  McGuire  printed  upon  the  oflScial  ballot  in 

l:^**^  the  manner  provided  for  by  the  election  law  of  this 

i>*»2|  State.    Upon  the  trial  there  was  evidence  of  inten- 

!S#*i|l  tional  action  of  appellee  to  do  what  he  did  do  to 

'  prevent  the  election  of  McGuire  and  his  associate 

I  nominees.     But  appellee  justified  his  act  under  the 

I  order  of  the  circuit  court  issued  by  its  clerk  in  the 

suit  of  Hyden  against  McGuire,  restraining  him  from 
placing  the  name  of  McGuire  on  the  ballot  as  such 
I  nominee,  and  that  after  the  restraining  order  was 

dissolved  it  was  physically  impossible,  under  the  ex- 
I  isting  conditions,  for  him  to  then  have  had  other 

ballots  printed.     The   circuit   court  seems   to   have 
come  to  the  conclusion  that  this  defense  was  good, 
and  consequently  instructed  the  jury  to  find  the  de- 
I  fendaut  not  guilty.    The  Commonwealth  has  prose- 
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cuted  this  appeal  that  the  law  governing  similar  acts 
may  be  declared. 

The  Australian  system  of  voting  by  secret  ballot 
has  come  into  use  in  this  State  only  within  the  last 
few  years.  The  Constitution  of  1891  for  the  first 
time  provided  that  elections  should  be  by  secret  bal- 
lot. The  laws  enacted  from  time  to  time  since  by 
the  Legislature  to  carry  into  effect  the  constitutional 
requirement  have  been  found  not  entirely  adequate 
to  prevent  frauds.  To  cure  the  defects,  actual  or 
supposed,  the  Legislature  has  adopted  numerous 
amendments,  in  some  instances  amounting  to  almost 
complete  revisions.  Throughout  all  these  efforts  to 
perfect  the  law  this  main  idea  has  been  kept  prom- 
inent; to  insure  an  absolutely  fair,  imtrammelled  ex- 
pression of  the  choice  of  the  legal  voters.  It  is  real- 
ized that  unless  this  fountain  of  all  power  and  gov- 
ei-nment  under  the  American  system  is  preserved 
from  the  control  of  fraud,  the  State  is  imperiled, 
and  gpvemment  by  the  people  will  be  impossible. 
For  government  by  fraud  is  the  basest  of  social  ex- 
istence, and  is  utterly  inconsistent  with  the  idea  of 
government  by  popular  will.  The  machinery  neces- 
sary for  conducting  elections  has  been  found  more 
or  less  cumbersome,  because  of  the  intricacy  required 
to  prevent  all  manner  of  frauds — to  make  them,  as 
far  as  practicable,  impossible  in  the  first  instance. 
For  it  is  realized  that  if  fraud  can  triumph  at  first, 
so  as  to  get  hold  of  the  functions  of  government, 
it  would  be  more  difficult  to  right  it,  to  the  extent 
that  its  agents  or  recipients  were  to  execute  the  laws 
to  punish  it.  Therefore,  the  prevention,  in  prefer- 
ence to  the  punishment,  of  frauds,  has  been  sought 
with  a  diligence  indicated  by  the  extreme  care  ex- 
acted of  all  officers  in  holding  elections.  The  voter 
can  vote  only  by  using  the  official  ballot    (Sec.  1446, 
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Ky.  Stats.,  1903.)  The  baUot  is  furnished  by  pub- 
lic authority,  so  that  it  can  be  certainly  authenti- 
cated, and  so  as  to  prevent  substitution.  It  is  not 
intended  that  the  voter  should  be  hampered  at  all, 
but  that  he  may  be  afforded  the  simplest,  easiest, 
and  freest  method  of  indicating  his  will  concerning 
the  piBrsons  or  matters  to  be  voted  for.  In  this 
country  the  fact  is  that  final  selections  of  public  of- 
ficials are  more  frequently  made  through  party  than 
through  individual  choice.  Yet  this  is  not  always  so. 
Consequently  provision  is  made  for  indicating  the 
individual  choice  if  it  should  not  be  the  vo*ter's  party 
choice.  The  fact  of  party  affiliation  is  so  well  estab- 
lished and  recognized  that  the  Legislatures  of  many 
of  the  States,  and  particularly  of  this  State,  have 
brought  party  elections,  called  ** primary  elections," 
by  which  the  nominees  of  a  party  are  chosen,  under 
the  sun'^eillance  and  protection  of  the  law.  For,  if 
party  nominations  could  be  made  irrespective  of  the 
fair  expression  of  the  will  of  its  members,  it  would 
frequently  result,  after  all,  that  fraud  was  actually 
controlling  the  selection  of  public  officials.  A  party 
or  primary  election  has,  since  the  enactment  of  the 
present  statutes  on  the  subject,  ceased  to  be  solely 
a  matter  of  party  concern.  It  is  one  of  which  the 
law  takes  cognizance.  It  must  be  conducted  under 
the  statute  (Brown  v.  Eepublican  County  Executive 
Committee,  119  Ky.,  720,  68  S.  W.,  622,  23  Ky.  Law 
Eep.,  2421;  Young  v.  Beckham,  115  Ky.,  246,  72  S. 
W.,  1092,  24  Ky.  Law  Eep.,  2135),  and  its  officers 
are  officers  of  the  State,  though  appointed  by  the 
party  authorities.  (Neal  v.  Young,  75  S.  W.,  1082, 
25  Ky.  Law  Eep.,  185;  Eagan  v.  G-erwe,  112  Ky., 
232,  65  S.  W.,  437,  23  Ky.  Law  Eep.,  1496;Young 
V.  Beckham,  supra,  sec.  1560,  Ky.  Stats.,  1903.)  When 
the  result  is  ascertained  in  the  manner  provided  by 
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the  statute,  it  gives  to  the  nominees  and  to  that  party 
legal  rights  which  all  others  must  respect,  and  which 
the  courts  will  enforce.  (Neal  v.  Young,  75  S.  W., 
1082,  25  Ky.  Law  Rep.,  185.)  As  the  official  ballot 
alone  can  be  used,  it  becomes  apparent  from  the  fore- 
going statements  wherein  a  party  nomination  to  an 
office  is  a  matter  of  more  than  merely  party  or  per- 
sonal concern.  It  is  one  in  which  the  public  are 
also  interested.  Choice  must  generally  be  exercised 
by  the  voters  at  the  regular  election  between 
party  nominees  to  be  effectual,  for,  except  a  con- 
siderable number  should  join  in  a  petition  for  the 
purpose,  no  other  name  can  be  printed  on  the  hal- 
lo li  than  such  nominees.  Besides,  conditions  might 
arise  too  late  to  admit  of  the  voter's  taking  that 
course  to  bring  about  the  defeat  of  an  undeserving 
and  undesirable  candidate  already  entitled  to  have 
his  name  placed  on  the  ballot.  Contests  can  arise, 
and  do  arise,  over  the  title  to  a  party  nomination. 
Formerly,  rival  claims  of  this  character,  when  made 
to  the  county  court  clerk,  the  official  who  prepares 
the  ballots  for  county  offices,  were  decided  by  him 
without  appeal.  This  led  to  abuse,  because  it  occa- 
sionally happened  that  from  political  or  personal  in- 
terest this  officer,  to  defeat  the  real  choice  of  the 
party,  placed  the  one  not  entitled  to  it  under  the 
party  device  as  its  nominee.  To  obviate  that,  the 
Legislature  has  taken  from  this  official  all  discre- 
tion in  such  matters.  If  there  is  a  contest  or  dis- 
pute over  a  party  nomination,  the  governing  au- 
thorities of  that  party  are  given  exclusive  jurisdic- 
tion to  determine  it.  (Sees.  1563,  1460,  Ky.  Stats., 
1903;  Moody  v.  Trimble,  58  S.  W.,  504,  109  Ky., 
139,  22  Ky.  Law  Rep.,  692,  50  L.  R.  A.,  810.)  The  rem- 
edy of  one  daiming  a  nomination  by  a  party,  of  which 
be  is  being  deprived,  is  to  appeal  to  the  authorities  of 
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his  party,  and  not  to  the  clerks  of  the  county  courts, 
nor  to  the  courts.     Such  was  the  state  of  the  law 
'  in  1901,  when  the  acts  charged  in  this  indictment  are 

alleged  to  have  been  committed. 

Though  it  be  conceded  that  an  election  was  void  in 
which  one  precinct  of  the  county  was  deprived  of 
a^  opportunity  to  vote  by  not  having  ballots  fur- 
nished to  it  (Hocker  v.  Pendleton,  100  Ky.,  726,  19 
Ky.  Law  Bep.,  135,  39  S.  W.,  250),  and  if  it  be  fur- 
^  ther  conceded  that  there  was  no  authority  for  com- 

»i  pleting  the  election  in  the  missing  precinct  on  a  sub- 

1  sequent  day,  those  facts  are  matters  which  pertain 
p  to  the  duty  of  the  piarty  governing  authority,  and 
S                      lie  back  of  its  certificate  of  nomination.    When  the 

certificate  is  filed  substantially  in  the  form  and  man- 
ner prescribed  by  the  statutes,  it  is  not  within  the 
province  of  the  county  court  clerk  to  go  behind  it  to 
3  determine  whether  it  was  rightfully  done.     (Hollon 

i  V.  Center,  102  Ky.,  119,  19  Ky.  Law  Eep.,  1134,  43 

^  S.  W.,  174;  Wilkins  v.  Duffy,  70  S.  W.,  668,  24  Ky. 

3  Law  Bep.,  913,  968.)    No  party  nomination  could  be 

2  safe  if  that  were  so.  We  do  not  decide  that  a  fraud- 
:l  ulent  certification  by  a  party  authority,  though  in 
•I                      the  form  prescribed  by  statute,  is  not  impeachable. 

We  only  go  so  far  here  as  to  say  that  the  county 
court  clerk  and  other  election  officers  can  not  collat- 
erally impeach  or  ignore  it.  Until  it^is  set  aside  by 
the  governing  authority  of  the  party,  as  permitted 
by  the  statute  (sees.  1563,  1460,  Ky.  Stats.,  1903), 
or  by  a  court  of  competent  jurisdiction,  officers  of 
election  can  not  question  it.  It  follows  that  the  nom- 
ination of  McGhiire,  being  the  only  one  certified  to 
appellee,  as  county  court  clerk,  as  the  nominee  of  the 
Republican  party  for  the  office  of  county  judge  of  Ows- 
ley county,  it  was  the  duty  of  appellee  to  have  recog- 
nized it  alone,  unless  its  validity  was  impeached  m 
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one  of  the  manners  above  indicated.  It  is  claimed 
this  was  done  by  the  order  of  injunction  issued  by 
the  circuit  court  clerk  of  Owsley  county  in  the  suit 
of  Hyden  against  McQuire,  which  is  in  tHe  follow- 
ing language:  ** Owsley  Circuit  Court.  A.  C.  Hyden, 
plaintiff  v.  W.  T.  McQuire  and  H.  C.  Combs,  def endr 
ants.  Order  restraining.  The  Commonwealth  of 
Kentucky  to  W.  T.  McQuire  and  H.  C.  Combs:  You 
are  hereby  restrained  from  certifying  or  causing  to 
be  printed  upon  the  official  ballots  under  the  device 
of  the  EepubJican  party,  which  device  is  the  log 
cabin,  the  name  of  W.  T.  McQuire  as  a  candidate 
for  the  office  of  judge  of  the  Owsley  County  court, 
to  be  voted  for  at  the  November  election,  1901,  in 
Owsley  county;  and  you  are  further  restrained  from 
certifying  or  causing  to  be  printed  upon  said  bal- 
lots the  name  of  A.  C.  Hyden  under  any  other  de- 
vice, than  that  of  the  log  cabin,  the  Eepublican  de- 
vice, which  he  is  entitled  to  as  a  candidate  for  county 
judge  of  said  county  at  said  election.  Witness  E.  L. 
Eoso,  clerk  of  the  Owsley  Circuit  Court,  this  October 
24th,  1901.  E.  L.  Eose,  Clk.  0.  C.  C.^'  The  Owsley 
Circuit  Court  is  a  court  of  general  jurisdiction  sit- 
ting in  Owsley  county.  Its  judgments  and  orders 
concerning  the  subject-matter  embraced  in  the  suit 
of  Hyden  against  McQuire  are  conclusive  upon  par- 
ties and  privi€ls,  and  may  be  and  should  be  obeyed 
till  reversed,  modified,  or  vacated,  provided  the  court 
had  got  the  jurisdiction  of  the  case  and  parties  when 
the  order  was  issued.  The  Civil  Code  of  Practice 
regulating  the  granting  and  issual  of  injunctions 
(sec.  276)  provides  that  preliminary  restraining  or- 
ders may  be  granted  without  notice,  upon  a  show- 
ing that  irreparable  injury  would  be  sustained  by 
the  party  moving  before  he  could  give  notice.  This 
order  may  be  granted  and  issued  by  the  clerk  of  the 
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court  or  the  county  judge  provided  the  circuit  judge 
is  absent  from  the  county.  But  the  clerk  has  no 
jurisdiction  in  any  event  to  grant  a  mandatory  in- 
junction. That  can  be  done  alone  by  the  court  or 
by  a  circuit  judge.  (Sec.  273,  Civ.  Code  Prac.)  So 
much  of  the  order  quoted  above  as  is  mandatory  in 
its  terms  was  void  on  its  face. 

McGhiire's  nomination  had  been  certified  several 
days  before  the  suit  was  brought  to  enjoin  the  clerk 
from  putting  it  on  the  ballot  as  a  nominee  of  his 
party.  His  nomination,  under  wliich  he  was  asserting 
title  to  the  party  emblem  and  position  on  the  ticket, 
had  taken  place  nearly  a  year  previous.  The  elec- 
tion was  to  occur  on  November  5th.  The  petition 
seeking  the  injunction  was  filed  October  24th.  The 
petition  says  that  the  plaintiff  learned  on  October 
21st  that  McGuire's  name  had  been  certified  as  the 
nominee  of  the  Eepublican  party  for  county  judge. 
It  claimed  that  **  unless  an  injunction  was  immedi- 
ately granted  and  issued,  irreparable  injury  would 
result  at  once  to  him.'*  Notice  of  the  application 
for  the  injunction  was  not  given.  It  was  a  notori- 
ous fact,  and  was  doubtless  known  to  all  the  parties, 
that  the  ballots  for  the  regular  November  election 
would  have  to  be  printed  elsewhere  than  in  Owsley 
county ;  that  it  would  take  several  days,  in  any  event, 
to  get  them  printed  and  returned  so  as  to  have  them 
at  the  various  voting  places  on  the  morning  of  the 
election;  that,  if  the  order  for  a  change  or  reprint- 
ing of  ballots  was  not  placed  with  the  printer  by 
the  1st  of  November  anyhow,  it  would  mean  that  it 
would  then  be  useless  to  do  so ;  it  wauld  be  too  late. 
The  restraining  order,  so  called,  issued  on  October 
24th,  which  forbade  the  county  clerk  from  putting 
McGuire's  name  on  the  ballots  as  the  nominee  of 
the  Eepublican  party  for  county  judge,  was  served 
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on  appellee  on  October  24tli,  just  in  time,  it  seems, 
to  allow  him  to  have  the  ballots  printed  so  as  to 
get  them  distributed  for  the  election.  But  it  was 
not  served  on  MuQuire  till  November  1st,  too  late, 
in  any  event,  to  admit  of  his  having  it  acted  on  in 
time  by  a  circuit  judge  so  as  to  correct  its  mischief, 
if  found  to  have  been  improvidently  issued.  It  was, 
therefore,  in  its  nature  and  effect,  final  in  every 
sense.  It  granted  in  fact,  as  it  indeed,  purported 
to  upon  its  face,  final  and  complete  relief  in  the  ac- 
tion. A  ministerial  officer,  without  notice,  without 
hearing,  without  trial,  in  vacation,  proceeded  to  ren- 
der judgment,  final  in  its  nature,  forever  depriving 
a  man  of  a  substantial  legal  right.  No  subsequent 
reversal  of  his  action  would  avail.  No  other  trial 
could  ever  remedy  the  evil  done.  It  would  seem  that 
authority  was  not  needed  to  brand  such  a  proceeding 
as  void — as  not  binding  on  anybody.  Yet  we  have  a 
case  at  hand  so  clearly  applicable  and  so  conclusive 
that  we  cite  it,  as  it  seems  to  have  escaped  the  at- 
tention to  which  it  was  entitled.  In  Weaver,  Mayor 
V.  Toney,  Judge,  107  Ky.,  419,  21  Ky.  Law  Eep.,  1157, 
54  S.  W.,  732,  50  L.  E.  A.,  105,  a  circuit  judge  granted 
a  ** temporary  injunction*'  without  notice,  enjoining 
an  act  concerning  duties  of  election  officers,  the  ef- 
fect of  which  was  to  grant  all  the  relief  that  could 
ever  be  had  in  the  case.  This  court  held  the  action 
of  the  circuit  judge  and  the  order  of  injunction  to  be 
void.  In  speaking  of  that  proceeding,  the  court,  per 
Chief  Justice  Hazelrigg,  said:  **The  order  is  not  a 
mere  temporary  restraining  order,  mandatory  in  its 
nature.  The  relief  sought  and  granted  is  the  whole 
relief  obtainable.  When  the  order  is  obeyed,  the  end 
of  the  litigation  is  reached.  There  is  no  mere 
temporary  stay  with  resei-vation  of  the  right 
of  parties  till  they  can  be  heard.  *  *  *  If  we 
attempt  to  apply  the  Code  provisions  to  a  case  where 
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the  act  commanded  to  be  done  is  not  of  a  mere  tem- 
porary matter,  but  is  practically  a  finality,  and  the 
suna  total  of  the  relief  sought  by  the  applicant,  we 
must  appreciate  at  once  the  inapplicability  of  the  sec- 
tion. *  *  *  This  so-called  temporary  restraining 
order  is,  in  substance,  imperatively  mandatory,  and 
we  must  look  at  the  substance,  and  not  tiie  ^dow 
of  things/*  The  court  in  that  case  also  passed  upon 
the  question  whether  the  naked  averment  in  the  peti- 
tion that  the  plaintiff  would  suffer  irreparable  in- 
jury unless  the  restraining  order  was  inmaediately 
granted  was  sufficient  to  dispense  with  notice.  It  was 
found  that  the  plaintiff  knew  of  the  alleged  threat- 
ened danger  on  the  day  before  he  applied  for  the 
injunction.  The  court,  in  passing  upon  whether  no- 
tice was  indispensable  under  those  circumstances, 
said:  **In  the  case  at  hand  the  applicant  for  an  in- 
junction at  a  date  when  there  was  apparently  still 
ample  time  to  give  the  reasonable  notice  required  by 
the  law  is  found  saying  that  he  is  in  possession  of  facts 
which  cause  him  to  believe  that  he  will  be  irrepar- 
ably injured  f  rOm  the  delay  of  giving  notice.  If  there 
was  in  fact  not  time  to  give  the  notice  on  the  6th, 
the  petition  ought  to  have  disclosed  the  fact.  It  is 
not,  therefore,  a  case  where  notice  can  be  dispensed 
with,  but,  on  the  contrary,  it  is  a  case  where  the 
face  of  the  application  shows  that  notice  was  de- 
manded by  the  very  terms  of  the  statute,  and  where, 
therefore,  the  court  was  without  statutory  authority 
to  issue  the  writ  except  after  notice.  *  *  *  Where 
the  order  is  final  in  its  character,  the  question  be- 
I  comes  in  a  measure,  a  jurisdictional  one.**     In  the 

\  suit  of  Hyden  v.  McGuire  the  plaintiff  had  from  Oc- 

\  tober  21st  to  October  24th  to  have  given  notice  to 

his  adversary  litigants — a  fact  disclosed  on  the  iace 
of  the  petition.     Furthermore,  the  petition  did  not 
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disclose  such  an  emergency  as  could  have  dispensed 
with  notice.  In  that  state  of  case,  action  by  the  of- 
ficer, in  the  absence  of  notice,  was  void  for  want  of 
jurisdiction.  This  rule  is  not  new.  The  authorities 
are  abundant,  many  of  which  are  collated  and  cited 
in  Weaver  v.  Toney,  supra.  If  it  be  thought  that  this 
rule  leaves  officers  executing  injunctions  in  jeopardy, 
a  sufficient  response  is  that,  as  the  decisions  of  the 
courts  defining  the  officers'  duties  in  such  matters  are 
of  public  notoriety,  and  accessible  to  them,  constitut- 
ing in  part  the  law  which  they  must  take  notice  of, 
and  which  it  is  presumed  they  do  know,  they  need 
not  be  imperiled.  The  writ  of  injunction  is  a  harsh 
one.  When  employed  except  as  final  process,  it  in- 
volves necessarily  the  prejudging  of  the  case  to  some 
extent — the  anticipation  of  the  result,  based  upon 
evidence  of  what  would  probably  be  shown  later  on. 
If  it  does  more  than  maintain  a  status,  which  may 
be  speedily  looked  into  after  full  opportunity  of  the 
parties  to  be  heard,  but  in  fact  gives  final  judgment 
in  the  matter,  settling  rights  forever,  it  is  contrary 
to  the  spirit  of  our  laws,  which,  since  the  Great 
Charter,  forbid  that  a  man  should  be  deprived  of  his 
property  or  liberty  save  **by  the  law  of  the  land,*' 
which  includes  his  having  his  ^'day  in  court." 

But  this  matter  goes  deeper  than  that.  There  was 
evidence  tending  to  show  that  appellee  and  the  plain- 
tiffs engaged  in  those  suits  brought  them  not  in  good 
faith,  and  not  that  the  courts  might  redress  a  right 
claimed  by  them  and  wrongfully  withheld  by  another, 
but  to  use  the  process  of  the  law  to  do  an  unlawful 
act ;  that  is,  to  prevent  in  an  irregular  way  those  per- 
sons'  names  from  appearing  on  the  official  ballot  that 
were  entitled  then  to  so  appear.  If  appellee  obeyed  the 
order  in  good  faith,  and  in  an  honest  belief  that  the 
order  of  injunction  issued  in  the  Hyden-McGuire  suit 
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was  valid,  and  was  binding  upon  him,  then  he  did 
not  wilfully,  in  the  sense  meant  by  the  statute,  omit 
McGuire's  name  from  the  ballot.  On  the  other  hand, 
if  the  proceedings  in  the  Hyden-McGuire  suit  were 
not  begun  in  good  faith,  but  were  the  result  of  a 
collusion  between  appellee  and  any  of  the  plaintiffs 
to  wrongfully  deprive  the  nominees  of  their  legal 
right  to  have  their  names  appear  on  the  ballots  as 
such  nominees,  then  appellee  could  not  justify  his 
oflScial  action  by  his  fraudulent  conduct 

The  statute  under  which  the  indictment  was  re- 
turned in  this  case  reads:  **If  the  county  court  clerk 
shall  wilfully  and  knowingly  refuse  or  fail  to  have  the 
name  of  any  candidate  printed  on  the  official  ballot 
in  the  manner  provided  for  in  this  act,  he  shall  for- 
feit his  office  and  be  guilty  of  a  felony,  and  upon 
conviction,  be  confined  in  the  penitentiary  not  less 
than  one  or  more  than  five  years.''  (Section  1457a, 
Ky.  Stats.,  1903.)  Section  1591,  Ky.  Stats.,  1903, 
reads:  **This  chapter  shall  be  liberally  construed,  so 
as  to  prevent  any  evasion  of  its  prohibitions  and  pen- 
alties by  shift  or  device."  *  *  *  .  If  it  were  per- 
mitted to  an  officer  of  an  election  to  join  with  others 
in  an  undertaking  to  violate  the  election  law,  and 
do  by  a  misuse  of  the  process  of  the  courts  what 
the  statute  positively  prohibited  as  a  high  crime, 
then  it  were  possible  always  to  violate  the  statute, 
and  to  escape  its  punishment,  too.  Judgments  and 
orders  of  courts  of  general  jurisdiction  are  entitled 
to  great  consideration,  as  being  binding  upon  all  per- 
sons connected  with  the  record.  But  if  the  judg- 
ment has  been  procured  by  fraud  in  order  to  per- 
petrate a  crime,  then  it  will  not  be  a  shield  for  those 
who  brought  it  into  being  for  the  unlawful  pur- 
pose.   We  are,  therefore,  of  opinion  that  the  court 
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erred  in  giving  the  jury  peremptory  instruction  to 
find  the  defendant  not  guUty. 

This  opinion  is  directed  to  be  certified  to  the  lower 
court. 


Case  49.— ACTION  BY  JAMBS  C.  GREEN  AGAINST  D.  C. 
CHESTNUT  FOR  DAMAGES  FOR  CUTTING  TIMBER— 
April  25. 

Chestnut  v.  Green. 


Appeal  from  Laurel  Circuit  Court. 

H.  C.  Faulkner,  Circuit  Judge. 

Judgment  for  plaintiff.    Defendant  appeals. 


Re- 


versed. 


S«ae  of  Timber— Written  Contract— Right  of  Purchaser  to  Re- 
move Timber — Where  a  written  contract  is  made  for  the  sale 
of  all  the  timber  on  a  tract  to  be  removed  therefrom  in  fifteen 
months,  the  purchaser  acquired  no  right  to  cut  or  remove 
any  timber  from  said  land  after  the  expiration  of  fifteen 
months  from  the  date  of  the  contract. 

JAMES  M.  HATS  for  appellant. 

JAMES  SPARKS  for  appellee. 

(No  briefs  in  the  record.) 

Opinion  by  Judge  Nunn — ^Reversing. 

This  appeal  is  from  the  judgment  of  the  Laurel 
Circuit  Court  in  favor  of  appellee  for  $200  as  damages 
against  appellant  for  cutting  timber  trees  on  a  cer- 
tain tract  of  land.  The  appellee  claimed  to  have 
purchased  the  timber  on  a  tract  of  land  owned  by  Gr. 
W.  Brewer  and  wife.  The  written  contract,  as  pro- 
duced   by    appellee    m    evidence,    is    to    the  ef- 

YoL  120-25 


120  88id 

dl81  80V 

184  71^ 

120  385 

132  320 


Digitized  by 


Google 


386  KENTUCKY  REPOETS.       [Vol.  120. 


Chestnut  v.   Green. 


feet  that  for  the  consideration  of  $58.20,  agreed 
to  be  paid  by  appellee  to  the  Brewers  in 
lumber  at  certain  prices,  the  Brewers  conveyed 
to  him  all  the  timber  on  the  land  which  they  owned, 
and  that  appellee  was  to  have,  as  alleged  by  appellee, 
30  months  in  which  time  to  remove  the  timber  from 
the  land.  This  contract  was  dated  May  31,  1901. 
Appellant  purchased  and  received  a  conveyance  from 
the  Brewers  to  this  land  upon  which  the  timber  was 
situated  December  26, 1902,  and  there  was  no  reserva- 
tion in  the  deed  of  the  timber  sold  to  appellee.  Ap- 
pellant after  this  cut  the  timber  from  the  land,  and 
sold  it,  and  appellee  brought  this  action  against  him 
for  damages,  claiming  that  the  timber  was  worth 
$650.  Appellee  upon  the  trial  did  not  show  by  his 
evidence  nor  even  give  an  opinion  as  to  the  number  of 
trees  that  stood  upon  this  L.nd,  or  the  amount  of  lum- 
ber the  trees  should  have  made.  He  only  stated  that 
the  poplar  was  worth  $6  per  thousand,  and  the  other 
timber  $4  per  thousand.  Appellant  proved  that  all 
tho  trees  on  the  land  only  made  85,000  feet  of  lum- 
ber ;  the  poplar  worth  $2  per  thousand,  and  the  other 
$1  per  thousand  feet.  Appellant  stated  he  knew  of 
the  contract  of  sale  by  Brewer  of  this  timber  to  ap- 
pellee, but  understood  the  limit  given  in  it  to  the  ap- 
pellee to  get  the  timber  off  of  it  to  be  15  months,  and 
that  his  purchase  was  long  after  that  time  had  ex- 
pired. Upon  these  facts  the  court  gave  the  following 
instruction:  ''Gentlemen  of  the  jury,  if  you  shall  be- 
lieve from  the  evidence  that  the  plaintiff,  James  C. 
Green,  purchaser  the  timber  in  this  controversy  from 
George  and  Sallie  Brewer  by  the  contract  introduced 
in  evidence,  and  that  plaintiff  was  to  have  either 
fifteen  or  thirty  months  in  which  to  remove  such  tim- 
ber, and  that  the  defendant  knew  of  sudi  purchase  of 
such  timber  by  plaintiff,  and  then  went  upon  the  land 


Digitized  by 


Google 


Vol.  120.]       JANUAEY  TERM,  1905.  387 


Chestnut  v.  Green. 


in  controversy  and  cut  and  removed  any  timber  em- 
braced by  such  contract,  then  you  shall  find  for  the 
plaintiff  by  the  way  of  damages  the  fair  cash  value  of 
the  timber  taken,  not  exceeding  $650.  If  you  do  not 
believe  as  required  by  instruction  number  one,  you 
will  find  for  the  defendant."  Upon  one  point  the 
instruction  is  erroneous,  and  prejudicial  to  appellant, 
in  that  the  court  stated  that  the  appellee  was  entitled 
to  recover  whether  he  had  15  or  30  months  to  re- 
move the  timber  from  the  land.  The  appellant  intro- 
duced Brewer,  who  made  the  contract  with  appellee, 
who  stated  that  the  written  contract  with  reference 
to  the  sale  of  this  timber  to  appellee  only  gave  him 
15  months  within  which  to  remove  the  timber  from 
the  land,  and  that  the  word  ''fifteen"  had  been 
erased  or  partially  erased  since  the  execution  of  the 
contract,  and  the  word  ''thirty"  inserted,  making  it 
read  "thirty  months."  And  also  that  the  contract 
stated  that  he  (Brewer)  was  to  pay  for  spruce  pine 
lumber  at  $6.50  per  thousand  and  "$6.50"  has  been 
erased  and  "$7.50"  had  been  inserted,  and  that  these 
changes  had  been  made  without  his  authority.  It  ap- 
pears that  the  witness  pointed  out  these  changes,  he 
having  the  original  writing  present.  There  was 
other  evidence  introduced  to  corroborate  this  wit- 
ness' statements.  We  presume  the  lower  court 
took  the  view  that  the  time  in  which  appellee 
should  remove  the  timber  from  this  land  was 
not  material  as  there  was  no  provision  in 
the  contract  stating  to  whom  the  timber  should 
belong  in  case  it  was  not  removed  within  the  time 
named.  In  this,  we  think,  the  court  was  mistaken. 
In  the  contract  it  was  expressly  stated,  according  to 
appellant's  contention,  only  15  months  to  remove  the 
timber  from  the  land.  Brewer  still  owned  the  land 
and  permitted  appellee  to  enter  upon  it  during  the 
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time  named  to  get  the  timber.    Under  the  contract,  if 
appellee  had  entered  upon  the  land  after  the  expira- 
tion of  that  date  without  the  consent  of  Brewer,  he 
would  have  been  a  trespasser.    In  the  case  of  Boisau- 
bin  V.  Eeed,  1  Abb.    Dec.  (N.  Y.),    161,  a   contract 
similar  to  the  one  before  us  was  under  consideration. 
There  the  party  under  the  contract  was  given  10  years 
to  remove  the  timber  from  the  land,  and  in  the  tenth 
year  he  cut  many  logs  that  he  was  unable  to  remove 
within  the  period  named,  and  he  afterwards  under- 
took to  remove  them,  and  the  owner  of  the  land  en- 
joined him ;  and  in  discussing  that  case  Judge  Mason 
of  the  Supreme  Court  said:  **I  am  not  able  to  dis- 
tinguish this  case  from  tlie  case  of  Howard  v.  Ijincoln, 
13  Me.,  122,  wliere  the  plaintiff  sold  to  one  Smith  all 
the  pine  timber,  white  and  hard,  fit  for  boards,  logs, 
etc.,  which  was  then  standing,  lying  or  being  on  cer- 
tain premises,  describing  them,  the  said  Smith  to  have 
the  term  of  three  years  from  the  date  of  the  contract 
to  haul  the  timber.    In  that  case  the  court  held  it  was 
only  a  sale  of  the  timber  which  the  vendee  might  re- 
move within  the  three  years,  and  no  more."    This 
case  wa^  appealed  from  the  Supreme  Court  to  the 
Court  of  Appeals,  and  Judge  Leonard  of  the  court 
said:  **The  defendant  cut  down  more  timber  than  he 
could  remove  within  his  term.    He  knew  that  his 
right  to  enter  and  carry  away  expired  at  a  particu- 
lar day.  He  attempted  to  overreach  the  letter  of  his 
covenant,  and  must  be  allowed  to  bear  his  loss  without 
remedy."     (See,  also.  Pease  v.  Gibson,  6  Greenl.,  81, 
and  Warren  v.  Leland,  2  Barb.  [N.  Y.],  622.)    In  the 
case  at  bar  it  was  agreed  that  the  Brewers  did  not 
sell  to  appellant    the    timber    in    controversy  until 
several  months  after  appellee's  contract  had  expired, 
if  appellant's  contention  concerning  the  15-months 
limitation  is  correct ;  and,  as  appellant  introduced  evi- 
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denee  to  sustain  his  contention,  the  court  should  have 
instructed  the  jury  on  this  question,  and,  in  effect, 
should  have  told  the  jury  that  if  they  believed  from 
the  evidence  that  in  the  sale  of  the  timber  by  Brewer 
to  appellee  he  was  limited  to  15  months  within  which 
to  remove  the  timber,  they  should  find  for  appellant, 
but,  if  the  limit  was  30  months,  they  should  find  for 
appellee  the  value  of  the  timber  as  it  stood  in  the  tree. 
For  these  reasons  the  judgment  of  the  lower  court 
is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings consistent  herewith. 


Case  50.— PROSECUTION  AGAINST  ROBERT  MATHLEY  FOR 
MURDER.— April  26. 

120      380 

Mathley  v.  Commonwealth.  lias   863 


Appeal  from  Daviess  Circuit  Court. 

T.  F.  Berkhead,  Circuit  Judge. 

Defendant  convicted  and  appeals.    Affirmed. 

Homicide — ^Defense — Insanity  — -  Instructions  —  Evidence  —  Letters 
Sliowing   Mjotlve — Oomipetency. 

1.  Homicide — Defense — Insanity — Instnictione — ^Where  the  undis- 
puted evidence  shows  that  the  defendant  deliberately  and 
without  apparent  cause  shot  and  killed  a  young  girl,  with 
■whom  he  was  in  love  and  wanted  to  marry,  but  who  had  re- 
fused to  nmrry  him,  and  also  at  the  some  time  mortally 
wounded  his  rival,  wlio  was  with  the  gdrl,  the  only  defense 
being  as  to  his  sanity  at  the  time,  the  following  instruc- 
tions, given  by  the  court,  are  held  to  be  proper. 

"No.  7.  Tbe  court  further  instructs  the  jury  that  the  law 
presumes  every  man  sane  until  the  contrary  is  shown  by  the 
evidence,  and  before'  the  defendant  can  be  execused  on  the 
Urgun^s  of  inaanity  the  lury  must  boUey^  from  tliQ  evldeacQ 
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that  the  defendant  at  the  time  of  the  killing  was  without  suffi- 
cient reason  to  know  what  he  was  doing,  or  that,  as  the  re- 
sult of  mental  unsoundness,  he  had  not  then  sufficient  will 
power  to  govern  his  action  by  reason  of  some  insane  impulse 
,    which  lie  could  not  resist  or  control. 

"No.  8.  The  court  further  instructs  the  jury  that  although 
they  may  believe  from  the  evidence  that  the  defendant  at  the 
time  of  the  killing  of  ESmnoa  Watkins  was  without  sufficient 
power  to  govern  his  action  by  reason  of  some  impulse  which 
he  could  not  resist  or  control,  yet  if  th^y  further  believe  from 
the  evidence  that  sudh  lack  of  reason  to  know  right  from 
wrong,  or  such  insufficient  will  power  to  govern  his  actions  or 
to  control  his  imipuises,  arose  alone  from  voluntary  drunken- 
ness, but  not  from  unsoundness  of  mind,  they  should  not  ac- 
quit the  defendant  on  the  grounds  of  insanity." 
2.  EMdence — Letters  Showing  Motive — Competency — Letters  taken 
from  the  possession  of  defendant  at  the  time  of  his  arrest, 
which  he  admitted  were  given  to  him  by  the  deceased,  which 
tend  to  establisih  the  cause  of  jealousy  on  his  part,  and  tend 
to  furnish  a  motive  for  the  killing,  are  clearly  admissible  in 
evidence. 

E.  D.  GUFPy,  J.  R.  HAYS,  LITTLE  &  SLACK  for  appellant. 

POINTS   CONTENDED   FOR. 

1.  It  was  error,  upon  the  trial  of  appellant,  upon  the  charge 
of  having  murdered  Emma  Watkins,  to  permit  the  Commonwealth 
to  read  to  the  jury  letters  written  to  her  by  others  than  defend- 
ant.   Letters  were  ordered  filed,  over  defendant's  objection. 

2.  It  was  error  to  permit  the  witness.  Mrs.  Warren,  to  testify 
that  she  had  heard  Emma  Watkins  (in  a  conversation  prior  to 
the  day  of  the  homicide)  accuse  defendant  of  having,  theretofore, 
pointed  a  pistol  at  her.  If  he  had  previously  pointed  a  pistol  at 
her  his  act  was  a  distinct  offense,  and  for  which  he  was  not  being 
tried.  In  addition,  the  evidence  was  hearsay,  and  he  made  no  re- 
sponse to  her  accusation.  (Merriweather  v.  Comsnonwealth,  26 
Ky.  Law  Rep.,  793.) 

3.  It  was  error  to  permit  L.  G.  Arment,  a  pihysician,  who  made 
no  physical  examination,  to  testify  that  Emma  Wlatkins,  four 
weeks  prior  to  the  homicide,  stated  to  him  that  she  was  then 
pregnant.  This  evidence  was  hearsay,  and  also  highly  prejudicial, 
in  view  of  the  effort  by  the  Commonwealth  to  show  defendant 
was  the  father  of  her  unborn  child,  and  it  should  have  been  ex- 

C|^t  cluaed  on  defendant's  motion 

4.  (a.)  It  was  error  to  permit  Mrs.  Jeane  Hester  and  Mrs.  John 
Gregson  to  testify  that  about  one  week  before  the  homdcide  they 
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heard  EJmtma  Wfatkins  say  that  defendant  -was  then  detaining  her 
in  an  upstairs  room,  in  his  house. 

For  reasons  given  in  the  Merriweather  case  he  was  not  to  be 
bound  by  her  statements  to  those  witnesses,  even  though  he 
heard  her  make  theuL 

(b.)  If  relevant  at  all,  It  was  incumbent  upon  the  Commonwealth 
to  prove  the  fact  of  detention,  and  not  competent  to  prove  state- 
ments of  the  deceased  to  the  witness,  and,  even  if  the  eilence  of 
defendant  be  construed  as  an  admission  that  he  had  committed 
the  cffense  of  detaining  a  womian,  it  is  not  competent  in  absence 
of  testimony  that  such  an  offense  Had  been  committed.  (7  A.  & 
E.  Ency.  [2],  864.) 

vc.)  This  evidence  did  not  show  any  inducement  or  motive,  and 
was  not  competent  for  any  purpose.  It  was  evidence  tending  to 
show  that  defendant  had  previously  committed  another  offense, 
to-wu,  the  offense  of  detaining  the  deceased  against  her  will,  and, 
therefore,  error.  (Sewell  v.  Commonwealth,  3  Ky.  Law  Rep.,  86; 
Mlartin  v.  Conumonwealth,  93  Ky.,  189.) 

6.  It  was  error  to  refuse  to  permit  defendant's  witnesses  to  state 
the  facts  as  -to  specific  acts  of  defendant  and  his  relatives,  indicat- 
ing their  insanity,  and  error  to  refuse  to  permit  witnesses  to  state 
facts  as  to  difference  in  appearance  of  defendant  shortly  prior  to 
and  since  the  killing  (during  which  period  it  was  claimed  he  was 
insane)  and  his  previous  appearance  (when  it  was  claimed  he  was 
sane.)     (Taylor's  Med.  Jurisprudence,  p.  750.) 

6.  Instruction  No.  8,  while  a  copy  of  an  approved  instruction 
given  in  Wright  v.  Commonwealth,  24  Ky.  Law  Rep.,  1841,  still  it 
should  not  have  been  given  in  this  case. 

In  that  case  the  defendant,  over  the  objection  of  the  Common- 
wealth, made  proof  as  to  his  drunkenness  at  the  time  of  the 
homicide,  and  as  to  the  effect  of  liquor  upon  the  mind  of  persons 
subject  to  hereditary  taint  of  insanity. 

In  this  case  the  defendant  made  no  claim  and  offered  no  evi- 
dence on  the  subject  of  the  effect  of  liquor  upon  one  affected  by 
such  taint. 

The  CJommonwealth  proved  by  the  only  eyewitness  to  the  killing 
that  he  -^as  not  then  drinking  to  amount  to  anything,  and  also 
proved  by  numerous  witnesses  that  during  a  period  of  several 
months  prior  to  the  homicide  the  defendant  had  been  drinking  to 
excess,  and  the  defendant's  attorneys  constantly  endeavored  to 
combat  such  evidence  and  show  he  had  not» 

While  it  may  have  been  proper  for  the  Commonwealth  to  prove 
defendant's  previous  drunkenness,  in  order  to  show  that  he  was 
drunk,  instead  of  insane,  and  that  his  x>revious  acts  could  thus 
be  accounted  for.  It  was  not  proper  for  the  Commonwealth  to 
buve  the  lury  inatructed  that  U  "defendAOt     *    ^   ^     w«a  with- 


Digitized  by 


Google 


392  KENTUCKY  JEIEPOETS.       [Vou  120. 


k 


Mathley  v.  Ck>mmonwealth. 


out  suflQcient  reason,  etc,  yet,  if  *  *  ♦  such  lack  of  reason, 
etc.,  arose  alone  from  voluntary  drunkenness,  but  not  from  un- 
soundness of  mind,  they  should  not  acquit  the  defendant  on  the 
grounds  of  insanity. 

In  view  of  the  labored  effort  on  the  part  of  the  Commonwealth 
to  show  the  previous  drunkenness  of  defendant  the  Jury  was 
authorized,  or  at  least  liable,  to  construe  the  instruction  to  mean 
that  "if  his  insanity  was  caused  by  his  previous  drunkenness  it 
was  no  excuse." 

As  defendant  made  no  claim  or  proof  of  drunkenness,  it  was 
not  proper  to  instruct  on  that  subject,  but  if  proper,  it  was  the 
duty  of  the  court  to  have  told  the  jury  the  purpose  for  which  the 
evidence  of  previous  drunkenness  was  to  be  considered,  and  in- 
structed (as  in  No.  6)  that  if  defendant  was  of  unsound  mind  at 
the  time  of  the  kilMng,  they  should  acquit,  but  that  if  he  was  then 
simply  under  the  influence  of  liquor,  and  the  effect  of  the  liquor 
was  the  sole  cause  of  his  lack  of  reason,  then  he  should  not  be 
acquitted  on  account  of  insufficient  will  power,  etc. 

The  instructions,  as  given,  were  grossly  misleading.  It  was 
a  misfit  in  this  case. 

7.  It  was  the  duty  of  the  court  to  instruct  the  jury  upon  the 
whole  law  of  the  case,  and  if  the  te6*timony  of  the  witnesses,  Mrs. 
Gregson  and  Mrs.  Hester,  hereinbefore  mentioned,  was  competent 
to  show  motive,  then  the  court  should  have  instructed  the  jury 
as  U)  the  only  purpose  for  which  such  evidence  was  to  be  con- 
sidered by  them.     (Mlartin  v.  Comanonwealth,  93  Ky.,  189.) 

8.  It  was  error  to  instruct  the  jury  that  the  law  presumed  de- 
fendant was  sane,  as  in  instructions  No  6  and  7,  and  to  refuse  to 
give  instruction  "X,"  to  the  effect  that  tne  burthen  was  upon  the 
Commonwealth  to  prove  his  sanity;  if  they  entertained  a  reason- 
able doubt  as  to  his  sanity  they  should  acquit. 

It  was  incumbent  upon  the  Commonwealth  to  prove,  defendant 
was  legally  capable  of  committing  crime,  as  a  vicious  will  is  an 
essential  element  to  constitute  a  crime,  and  one  without  mind  can 
not  have  a  vicious  will.     (Davis  v.  United  States,  160  U.  S..  482.) 

By  instructions  No.  6  and  7,  given  by  the  court,  and  the  failure 
of  the  court  to  give  instruction  "X*'  asked  by  defendant,  he  was 
denied  a  fair  and  impartial  trial,  and  thereby  deprived  of  his 
life  by  the  State,  and  by  the  judge,  who  is  the  representative  of, 
and  an  arm  of,  the  State,  and  thus  deprived  without  due  process 
of  law,  and  thus  denied  the  equal  protection  of  the  laws,  con- 
trary to  the  Constitution  of  the  United  States,  and  the  amend- 
ments thereto,  and  particularly  article  14  thereof.  (Chicago.  B. 
&  Q.  R.  R.  Co.  V.  Chicago,  166  U.  S.,  226;  CJoffin  v.  United  States, 
156  U.  S.,  432;  Cochran  v.  Same,  157  U.  S.,  287;  Buckles  v 
Commonwealth,  113  Kly.,  795.) 
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N.  B   HATS  and  CHARLES  H.  MORRIS  for  appellee. 

1.  Tht,  only  excuse  offered  for  tliis  uncalled  for  and  brutal  murder 
is  the  In-sanity  of  appellant.  As  an  impartial  officer  of  the  Com- 
monwealth, we  do  not  deem  it  our  duty,  or  this  court's  duty,  to 
I>a8S  upon  the  sufficiency  of  the  testimony  on  this  point,  as  the 
Jury  has  ];>assed  upon  that  as  upon  any  other  question  of  fact, 
And  have  said  by  their  verdict  that  the  appellant  was  not  in- 
sane or  of  unsound  mind.  However,  we  desire  to  ask  the  court, 
in  order  that  no  injustice  may  be  done,  to  carefully  read  the 
entire  testimony  in  this  case  upon  the  question  of  insanity. 

2.  The  first  error  relied  on  by  counsel  is  the  reading  of  cer- 
tain letters  found  on  appellant  when  he  was  arrested  by  the 
police.  The  motive  for  this  killing  was  either  jealousy  or  the 
appellant  desired  to  rid  himself  of  this  unfortunate  girl. 

Appellant  says  that  Miss  Watkins  gave  him  the  letters  of 
Gregson  every  time  one  came  to  her.  They  were  rea4  to  ap- 
pellant at  the  trial  and  he  recognized  them  as  the  same  letters 
he  had  gotten  from  Miss  Watkins.  Then  it  is  shown  that 
said  letters  were  considered  read  in  evidence  to  the  jury. 

(a)  It  is  the  contention  of  the  State  that  these  letters  were 
properly  identified  and  were  conopetent 'to  show  appellant's  knowl- 
edge of  the  relation  of  said  Gregson  and  Miss  Watkins,  and 
thifi  knowledge  was  what  aroused  the  jealousy  of  appellant  and 
furnished  the  motive  for  this  crime.  (O'Brien  v.  Connnon wealth, 
89  Ky.,  354;  Brewer  v.  Commonwealth,  10  Ky.  Law  Rep.,  ;122.) 

3.  It  is  contended  by  counsel  that  Instructions  6,  7  and  8  do 
not  define  the  law  upon  a  plea  of  insanity.  We  must  confess  to 
the  court  that  we  have  some  doubt  on  this  question  ourselves. 

The  courts  in  this  country  and  In  England  differ  as  to  the  de- 
^ee  of  evidence  required  to  uphold  this  plea;  but  it  seems  to 
be  the  rule  in  this  State  that  the  preponderance  of  the  testi- 
mony should  show  the  insanity  of  the  accused  before  the  jury 
is  authorized  to  acquit  on  this  plea.  Instruction  6  properly  de- 
fined the  law  under  said  rule. 

4.  It  was  not  error  to  instruct  the  jury  that  the  law  presumed 
the  accused  sane.  (Abbott  v.  Commonwealth,  21  Ky.  Law  Rep., 
1374.) 

6.  On  the  question  of  admission  and  rejection  of  evidence  of 
insanity,  both  before  and  after  the  commission  of  the  offense, 
we  do  not  believe  that  the  substantial  rights  of  the  accused  were 
prejudiced  thereby,  nor  by  the  rulings  of  the  lower  court. 

ATJTHOBITIES  CITED. 

O'Brien  y,  Cominon'wealth,  89  Ky.,  354;  Brewer  v.  Conunon- 
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wealth,  10  Ky.  Law  Rep.,  122;  Moore  v.  Ck>iimion wealth,  92  Ky^ 
636;  Abbott  v.  Commonwealth,  21  Ky.  Law  Rep.,  1374. 

Opinion  by  Judge  Barker — Affirming, 

The  appellant,  Robert  Mathley,  was  indicted  by  the 
grand  jury  of  Daviess  county,  charged  wih  the  muxr 
der  of  Emma  Watkins.  Upon  trial  he  was  found 
guilty  by  the  jury,  and  his  punishment  fixed  at  death. 
To  reverse  the  judgment  based  upon  this  verdict  he 
lias  appealed  to  this  court. 

The  facts  necessary  to  illustrate  the  questions  of 
law  arising  upon  the  record  are  as  follows:  The  ajv 
pel^ant,  who  is  a  widower,  became  enamored  of  Emma 
Watkins,  a  girl  of  17  or  18  years  of  age.  Accord- 
ing to  the  evidence,  for  a  time,  at  least,  they  were 
engaged  to  be  married,  and  perhaps  (although  this 
was  not  material)  there  had  been  illicit  relations  be- 
twotn  them.  It  is  further  shown  that  he  was  ex- 
ceedingly desirous  of  marrying  the  girl,  and  was  prob- 
a))ly  jealous  of  her.  Deceased  had  been  employed  in 
the  home  of  appellant,  who  was  keeping  house  with 
his  mother,  but  at  the  time  of  the  killing  she  was 
not  in  his  service,  but  >vas  visiting  the  house  of  Will- 
iam Warren,  where  the  tragedy  took  place.  On  the 
26th  day  of  June,  1904,  the  appellant,  Emma  Wat- 
kins, James  Gregson,  Mrs.  William  Warren  and  Will- 
iam Warren,  were  all  at  the  house  of  the  latter  in 
Owensboro,  Ky.  James  Gregson  was  showing  some 
attention  to  Emma  Watkins,  but  after  a  short  while 
he  and  William  Warren  left  the  house,  taking  oppo- 
site directions.  Appellant,  after  the  departure  of 
Gregson  and  Warren,  sought  to  obtain  the  promise 
of  the  girl  to  marry  him,  but  this  she  refused  to  give, 
saying,  in  substance,  that  she  had  loved  him  at  one 
time,  but  since  he  had  threatened  to  shoot  her  she 
no  longer  loved  him.    Without  giving  in  detail  their 
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conversation,  appellant  said  to  the  girl  she  might  as 
well  marry  him,  as  she  should  not  marry  any  one 
else.  After  being  absent  a  short  while,  James  Greg- 
son  returned  to  the  house,  whereupon  the  appellant, 
without  any  warning  or  apparent  cause,  drew  a  re- 
volver, and  fired  two  shots,  one  mortally  wounding 
James  Gregson,  and  the  other  killing  Emma  Wat- 
kins.  Gregson  ran  out  of  the  house,  and  fell  in  the 
street.  The  girl  ran  into  the  kitchen,  and  there  fell 
dead.  Appellant,  pistol  in  hand,  sat  down  on  the 
kitchen  floor  beside  the  dead  body  of  his  victim,  where 
he  remained  until  arrested  and  disarmed  by  the  police 
officers. 

The  theory  of  the  Commonwealth  is  that  the  kill- 
ing was  the  result  of  jealousy;  that  of  the  defense 
that  it  was  caused  by  insanity.  Among  the  grounds 
for  reversal  it  is  urged  that  the  court  erred  in  ad- 
mitting one  of  the  witnesses  (a  physician)  to  testify 
that  he  was  consulted  professionally  by  Emma  Wat- 
kins  some  time  before  her  death,  and  that  in  re- 
sponse to  a  direct  question  from  him  she  said  she 
was  pregnant,  and  had  been  so  for  three  months.  This 
is  objected  to  as  hearsay,  and,  admitting  for  the 
purposes  of  the  case  that  it  is  justly  subject  to  that 
criticism,  it  was  not  prejudicial  to  the  substantial 
rights  of  appellant,  for  the  reason  that  Mrs.  William 
Warren  had  already  testified,  without  objection,  that 
the  girl  had  made  the  same  statement  to  her.  Some 
time  before  her  death.  Will  Gregson,  a  brother  of 
^ames,  while  confined  in  jail,  wrote  several  letters  to 
Emma  Watkins,  which  show  that  he  was  also  in  love 
with  her,  and  that  he  claimed  to  have  had  illicit  rela- 
tions with  her.  These  letters  were  taken  from  the 
possession  of  appellant  at  the  time  of  his  arrest. 
He  admitted  they  were  given  him  by  Emma  Wat- 
kins  as  they  were  receivedi  and  that  he  knew  their 
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contents.  As  these  letters  tend  to  establish  a  cause 
for  jealousy  on  his  part,  and  thus  furnish  a  motive 
for  the  killing,  they  were  clearly  admissible  in  evi- 
dence. 

Instructions  Nos.  7  and  8,  which  are  complained 
of,  are  as  follows : 

''No.  7.  The  court  further  instructs  the  jury  that 
the  law  presumes  every  man  sane  until  the  contrary 
is  shown  by  the  evidence,  and  before  the  defendant 
can  be  excused  on  the  grounds  of  insanity  the  jury- 
must  believe  from  the  evidence  that  the  defendant 
at  the  time  of  the  killing  was  without  stffficient  rea- 
son to  know  what  he  was  doing,  or  that,  as  the  result 
of  mental  unsoundness,  he  had  not  then  suflScient  will 
power  to  govern  his  action  by  reason  of  some  insane 
impulse  which  he  could  not  resist  or  control. 

'*No.  8.  The  court  further  instructs  the  jury  that, 
although  they  may  believe  from  the  evidence  that  the 
defendant  at  the  time  of  the  killing  of  Enama  Wat- 
kins  was  without  sufficient  power  to  govern  his  ac- 
tion by  reason  of  some  impulse  which  he  could  not 
resist  or  control,  yet  if  they  further  believe  from 
the  evidence  that  such  lack  of  reason  to  know  right 
from  wrong,  or  such  insufficient  will  power  to  govern 
his  actions  or  to  control  his  impulses,  arose  alone 
from  voluntary  drunkenness,  but  not  from  unsound- 
ness of  mind,  they  should  not  acquit  the  defendant 
on  the  grounds  of  insanity.'' 

Instruction  No.  7  is  objected  to  because  it  places 
the  burden  of  proving  his  own  insanity  upon  the  ac- 
cused. This  instruction  is  approved  in  Abbot  v.  Com- 
monwealth, 107  Ky.,  624,  21  Ky.  Law  Rep.,  1372,  55 
S.  W.,  196;  Ball  v.  Commonwealth,  81  Ky.,  662,  5  Ky. 
Law  Rep.,  787;  Brown  v.  Commonwealth,  14  Bush, 
400,  and  Wri^t  v.  Commonwealth,  72  S-  W.,  340, 
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24  Ky.  Law  Rep.,  1838,  and  must  now  be  considered 
as  affording  when  applicable,  the  correct  rule. 

Instruction  No.  8  is  criticised  because  it  is  said  that 
it  takes  from  the  jury  the  right  to  find  the  defendant 
insane,  although  his  mind  may  have  been  so  diseased 
by  long  drunkenness  as  to  deprive  him  of  the  power 
of  knowing  right  from  wrong,  or  of  will  power  suffi- 
cient to  govern  his  actions,  provided  this  condition 
was  superinduced  alone  from  voluntary  drunkenness. 
If  the  inference  which  counsel  draw  from  the  lan- 
guage of  the  instruction  in  question  is  correct,  their 
objection  to  it  is  well  founded;  but  an  analysis  of 
it  shows  that  it  clearly  distinguishes  between  the  lack 
of  reason  or  will  power  arising  from  voluntary  drunk- 
enness and  the  want  of  these  mental  powers  arising 
from  unsoundness  of  mind.  The  instruction  tells  the 
jury  plainly  that,  if  appellant's  lack  of  reason  or 
will  power  arose  alone  from  voluntary  drunkenness, 
but  not  from  unsoundness  of  mind,  they  should  not  ac- 
quit him  on  the  grounds  of  insanity.  This  instruction  is 
copied  from  one  approved  by  this  court  in  Wright  v. 
Commonwealth,  siipra,  and  we  adhere  to  it  as  ?.  sound 
exposition  of  the  law  on  the  subject  of  which  it  treats. 

Appellant  further  complains  that  the  court  failed 
to  expressly  instruct  the  jury  as  to  the  presumption 
of  innocence.  Assuming  that  ordinarily  this  instruc- 
tion is  necessary  and  proper,  the  rights  of  appellant 
were  not  injured  by  its  abgence  in  this  case. 

Here  there  is  no  dispute  as  to  the  homicide  having 
been  committed  by  appellant  without  legal  excuse  or 
justification.  That  he  shot  the  girl  dead  without 
provocation  is  admitted.  His  only  defense  is  in- 
sanity, and  as  to  this  we  have  seen  that  the  rule  is 
well  settled  in  this  State  that  one  charged  with  crime 
is  presumed  to  be  sane  until  the  reverse  is  established 
by  evidence. 
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There  are  other  errors  assigned,  but  we  do  not  think 
them  of  suflScient  merit  to  require  special  notice.  The 
instructions  of  the  court,  except  as  herein  set  forth, 
are  not  criticised,  and  they  properly  state  the  law  of 
the  case.  As  was  stated  frankly  by  counsel  in  the 
argument  at  bar,  this  homicide  was  either  one  of 
atrocious  and  brutal  murder  or  the  appellant  was 
insane.  His  insanity,  therefore,  was  the  one  real,  sub- 
stantial question  in  the  case.  There  was  evidence 
both  for  and  against  him  on  this  proposition,  and  the 
jury,  who  were  the  final  arbiters  as  to  the  facts,  found 
this  issue  against  him.  A  careful  reading  of  the  rec- 
ord convinces  us  that  appellant  had  a  fair  and  im- 
partial trial  at  the  hands  of  both  the  court  and  jury, 
and  that  his  defense  was  fully  presented  by  the  able 
and  loyal  counsel  appointed  for  him  is  abundantly 
shown  both  in  the  record  and  the  argument  at  bar. 

Perceiving  no  substantial  error  in  the  record,  the 
judgment  is  affirmed. 


Case    51.  — PROSECUTION    AGAINST    WILLIS    MOUNT    FOR 
MURDER.— April   27. 

3gg|  Mount  V.  Commonwealth. 

125     ^ 

fii  m  Appeal  from  McCracken  Circuit  Court. 

W.  M.  Reed,  Circuit  Judge. 

Defendant  convicted  of  manslaughter  and  appeals. 
Reversed. 

Homicide — Change  of  Venue — Discretion  of  Court— Continuance- 
Absent  Wltness^-Objection  to  Stenographic  Report— Jurors 
— Previous  Opinion — New  Trial — Review  on  Appeal — ^Hearsay 
EJvidence— MHsconduct  of  Attorney— Rebuke  of  Court— Effect 

1.  Change  of  Venue— Discretion  of  Court— On  the  motion  of  de- 
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fendant  in  a  criminal  prosecution  for  a  change  of  venue  the 
burden  is  on  him  to  show  that  he  can  not  get  a  fair  trial 
in  the  county  where  the  indictment  was  found.  The  motion 
is  addressed  to  the  sound  discretion  of  the  court,  and  this 
ccurt  will  not  interfere  with  its  discretion  unless  it  be  made 
to  ai>pear  with  reasonable  certainty  that  there  was  a  mani- 
fest error  on  the  part  of  that  court  in  its  decision  of  the 
question. 

2.  Continuance — ^Absent   Witness — ^Reading  of   Stenographic   Re- 

port— Objection — ^Wlhere  on  a  second  trial  of  a  defendant  in- 
dicted for  murder  a  witness  who  testified  on  the  former 
trial  was  absent  and  the  defendant  filed  an  affidavit  stating 
he  can  prove  additional  facts  by  the  absent  witness  (reciting 
them)  that  are  mteiterial  to  his  defense  and  that  can  not 
be  proved  by  any  other  witness,  it  was  error  in  the  court 
to  refuse  to  grant  the  defendant  a  continuance  because  he 
would  not  consent  for  the  stenographic  report  of  the  testi- 
mony of  such  witness,  made  on  the  former  atrial,  to  be  used 
as  his  evidence  on  the  trial  then  ];>ending. 

3.  Jurors — Previous  Opinions — New   Trial — ^Review  on   Appeal — 

The  fact  that  it  was  shown  on  the  motion  for  a  new  trial 
that  two  of  the  jurors  had  expresed  opinions  before  the  trial 
that  the  defendant  was  guilty  of  the  charge  and  ought  to 
be  locked  up  or  hanged,  can  not  be  reviewed  by  this  court 
under  section  281,  Criminal  Code,  whdch  provides  that  the 
decision  of  the  lower  court  upon  a  motion  for  a  new  trial 
shall  not  be  subject  to  exception. 

4.  E^7idence — ^Hearsay — Incompetency — ^A  statement  by  a  witness 

in  regard  to  the  reputation  of  a  witness  for  defendant  that 
one  Spaulding  had  told  him  that  such  witness  had  sworn  to 
a  lie  was  incompetent,  and  should  have  been  excluded  by 
the   court. 

5.  Misconduct  of  Attorney — ^Rebuke  of  Court— Effect— A  statement 

by  the  attorney  for  the  Commonwealth  in  his  closing  argu- 
ment to  the  Jury  that,  "if  you  convict  the  defendant.  In  my 
opinion,  a  m(ore  damnable  villian  never  entered  the  doors 
of  the  pepltentiary,"  though  rebuked  by  the  court,  who  told 
the  Jury  that  it  ought  not  to  influence  them,  was  especially 
improper,  because  outside  the  record,  grossly  abusive  of  the 
prisoner  at  the  bar,  and  so  highly  inflamlmatory  in  spirit 
and  utterance  as  to  be  calculated  to  excite  the  passions  and 
prejudices  of  the  Jury. 

SAM'L  H.  CROSSLAND  and  THOS.  B.  MOSS  for  appellant. 

1.  The  circuit  court  erred  to  the  prejudice  of  the  substantial 
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rights  of  the  appellant  by  overruling  the  motion  for  a  change  of 
venue. 

(a)  This  court  has  heretofore  decided  that  it  would  not  dis^ 
turb  or  reverse  the  judgment  of  the  circuit  court  unless  it  had 
appeared  that  there  had  been  an  abuse  of  discretion,  or  where 
the  evidence  at  the  trial  of  the  motion  had  been  conflicting.  1 
insist  that  an  inspection  of  the  evidence  upon  the  motion  shows 
that  there  was  an  abuse  of  discretion,  and  that  there  was  no  real 
conflict  of  evidence. 

2.  We  are  fully  aware  of  the  numerous  decisions  of  this  court, 
as  well  as  the  provisions  of  the  CJode  of  Practice  that  errors 
arising  under  sec.  281  of  the  Code,  upon  challenge  to  the  panel, 
and  for  cause,  and  upon  motion  for  a  new  trial,  shall  not  be 
subject  to  exception;  but  this  court  can  reverse  for  errors  in  re- 
fusing to  grant  a  change  of  venue,  where  the  necessity  is  shown 
to  exist,  and  these  things  show  that  the  necessity  did  exist, 
and  that  by  reason  of  its  existence  he  has  been  prevented  from 
obtaining  a  fair  •trial. 

3.  The  trial  court  erred  in  overruling  defendant's  motion  for  a 
continuance. 

(a)  No  objection  was  taken  to  the  affidavit;  the  materiality  of 
the  evidence  was  admtitted;  also  it  was  admitted  that  proper 
diligence  had  been  used,  and  that  the  evidence  could  be  obtained 
by  the  next  term  of  tihe  court,  and  the  attorney  for  the  Com- 
monwealth refusing  to  consent  for  the  affidavit  to  be  read  as 
the  deposition  of  Wm.  Bishop. 

(b)  The  court  announced  that  it  would  permit  the  stenographic 
notes  taken  on  the  former  trial  to  be  read  as  evidence  of  said 
Bishop,  and  if  the  defendant  refused  to  consent  thereto  it  would 
not  permit  the  case  to  be  continued,  nor  permit  the  aflldavlt  to 
be  read  as  the  evidence  of  said  Bishop,  and  the  defendant  still 
refused  to  consent  to  the  reading  of  said  stenographic  notes  by 
the  stenographer  of  the  evidence  of  said  Bi^op.  The  court  over- 
ruled the  motion  for  a  continuance  and  refused  to  allow  the  affi- 
davit to  be  read  as  the  evidence  of  said  Bishop. 

4.  The  circuit  court  committed  prejudicial  errors  in  the  ad- 
mission of  incompetent  evidence. 

This  was  a  flagrant  outrage  upon  the  rights  of  the  appellant, 
and  it  is  Imtpossible  to  estimate  the  injurious  effect  it  probably 
had  against  him  In  the  minds  of  the  jury.  The  law  does  not  permit 
courts  to  speculate  upon  the  probable  consequence  of  such  errors, 
and  their  comimisslon  entitles  appellant  to  another,  and  it  is 
devoutly  to  be  hoped,  a  fair  trial. 

5.  Both  the  county  attorney  and  Commonwealth's  attorney  were 
guilty  of  gross  misconduct  in  their  argument  to  the  jury,  to  which 
the  defendant  objected  and  excepted,  and  which  was  calculated 
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to  mislead  the  Jury  and  Induce  them  to  bring  in  an  erroneous 
verdict. 
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3.  Incompetent  evidence:  Champ  v.  Commonwealth,  2  Met.,  23 
and  24;  Loving  v.  Commonwealth,  80  Ky.,  510-11-12;  Crittenden 
V.  Commonwealth,  82  Ky.,  165-6-7-8;  Commonwealth  v.  Hourigan, 
89  Ky.,  312-13;  Kennedy  v.  Cominon wealth,  14  Bush,  357;  Peltner 
V.  Commonwealth,  23  Ky.  Law  Rep.,  1110;  Nicely  v.  Common- 
wealth, 22  Ky.  Law  Rep.,  900;  Saylor  v.  Comlmon wealth,  17  Ky. 
Law  Rep.,  959. 

4.  Failure  to  admonish  Jury  as  to  effect  of  discrediting  evidence: 
Alford  V.  Commonwealth,  26  Ky.  Law  Rep.,  154;  Pueston  v.  Com- 
monwealth, 91  Ky.,  230;  Jones  v.  Comnaonwealth,  20  Ky.  Law 
Rep.,  355;  Collins  v.  Commonwealth,  23  Ky.  Law  Rep.,*  743;  Mul- 
lins  V.  Conftnonwealth,  23  Ky.  Law  Rep.,  2433;  Ashcroft  v.  Com- 
monwealth, 24  Ky.  Law  Rep.,  488. 

5.  Duties  and  misconduct  of  Commonwealth's  attorneys:  Dilger 
V.  Comimonweal-th,  88  Ky.,  533;  Baker  v.  Commonwealth,  20  Ky. 
Law  Rep.,  1784-5;  Cargill  v.  Commonwealth,  12  Ky.  Law 
Rep.,  151;  Howard  v.  Commonwealth,  24  Ky.  Law  Rep.,  1854; 
Gilbert  v.  Commonwealth,  21  Ky.  Law  Rep.,  545;  Rhodes  v. 
Commonwealth,  21  Ky.  Law  Rep.,  1071;  Powers  v.  Commonwealth, 
26  Ky.  Law  Rep.,  1113. 

N.  B.  HAYS.  Attorney  General,  C.  H.  MORRIS  and  JOHN  G. 
LOVETT  for  appellee. 

1.  The  first  two  objections  made  by  counsel  for  the  appellant 
are  the  usual  formal  ones,  to  the  effect  that  the  verdict  Is  against 
the  law  and  the  evidence.  The  court  properly  instructed  the 
Jury  on  the  law  of  the  case,  and  the  jury  were  certainly  justified 
in  returning  a  verdict  of  guilty  under  the  evidence.  There  was 
an  abundance  of  evidence  on  which  to  support  a  verdict  of  guilty, 
and  that  being  true  this  court  will  not  take  cognizance  of  this 
objection,  nor  will  it  for  these  reasons  disturb  the  verdict  of  the 
lower  court. 

2.  The  third  objectiPA  WUI  of  course  be  consWered  on  the 
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entire  record  and  bill  of  exceptions,  our  contention  being  that  ap- 
pellant was  awarded  a  fair  and  impartial  trial  of  this  case. 

3.  As  to  the  contention  that  the  jury  were  permitted  to  hear 
incompetent  and'  illegal  eviaence,  we  say  that  we  have  not  for 
quite  a  while  seen  a  record  showing  as  little  objectionable  evi- 
dence. In  fact  there  was  little  evidence  objected  to,  and  not 
in  a  single  instance  was  there  any  objectionable  evidence  permitted 
to  go  to  the  jury,  nor  was  there  any  evidence  withheld  from  the 
jury  which  should  have  been  heard  by  them. 

4.  The  tenth  ground  is  refusal  to  grant  a  change  of  veune  on 
petition  of  the  appellant.  The  proof  is  conflicting,  such  as  it  is, 
and  we  presume  the  trial  judge  did  not  abuse  the  discretion 
given  him  under  the  law.  The  killing  had  taken  place  one 
year  prior  to  the  trial;  there  was  no  excitement  at  the  time 
the  trial  was  held;  there  had  been  a  mistrial  of  the  case,  and 
while  it  is  true  that  a  number  of  citizens  in  an  unsatisfactory 
manner  said  he  could  not  get  a  fair  trial,  as  miany  more  were  of 
the  opinion  that  he  could.  A  jury  was  obtained  without  ordering 
a  special  venire. 

5.  The  next  ground  relied  on  is  the  refusal  of  the  court  to  grant 
a  continuance;  this  is  not  tenable,  as  the  affidavits  of  the  de- 
fendant as  to  what  the  absent  witnesses,  Bugg  and  Walker,  would 
testify  were  read  on  the  trial  of  the  case,  and  the  testimony, 
as  shown  by  stenographic  notes  taken  on  a  former  trial  of  the 
case,  of  Wdll  Bishop,  were  all  read  to  the  jury  as  the  evidence 
of  the  absent  witnesses.  It  is  presumed  that  the  defendant  gave 
substantially  their  testimony.     He  should  not  complain  if  he  did 

6.  We  contend  that  the  objections  made  privately  to  the  judge 
by  counsel  for  appellant  to  the  argument  made  by  the  Ck>mmon- 
wealth  attorney  do  not  preserve  any  question  for  the  Court  of 
Appeals.     (Farris  v.  Commonwealth,  14  Bush,  363.) 

7.  In  this  case  we  admit  that  said  argument  was  improper.  The 
bill  cf  evidence  shows  that  appellant's  attorney  interrupted  said 
Commonwealth's  attorney  in  the  presence  of  the  jury,  and  said: 
"Gentlemen,  that  is  not  argument,  but  abuse  and  vituperation," 
and  the  remarks,  if  improper  at  all,  had  a  tendency  to  perjudlce 
the  jury  against  the  Commonwealth's  attorney  instead  of  the  ap- 
pellant, taking  what  appellant's  attorney  said  to  the  jury  in  reply 
to  same,  but  the  court  told  the  jury  not  to  consider  said  remarks, 
that  they  were  improper,  and  rebuked  the  Commonwealth's  at- 
torney in  the  presence  of  the  jury  for  using  said  remarks.  (Whit- 
ney V.  Comanonwealth,  24  Ky.  Law  Rep.,  2524.) 


AUTHOBITIES  CITED. 
Pllger  V.  Conunonwealth,  88  Ky.,  550. 
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Opinion  by  Judge  Settle — ^Reversing. 

The  appellant,  Willis  Mount,  shot  and  killed  Willis 
Nutty  in  the  city  of  Paducah-  He  was  indicted  by 
the  grand  jury  for  murder,  and  in  the  trial  which 
followed  the  jury  failed  to  agree  upon  a  verdict. 
But  upon  a  second  trial  the  jury  found  him  guilty 
of  voluntary  manslaughter,  and  feed  his  punishment 
at  confinement  in  the  penitentiary  for  twenty-one 
years.  A  new  trial  was  refused  him  by  the  lower 
court,  and  the  case  is  now  before  us  for  review. 

The  salient  facts  of  the  homicide,  as  shown  by  the 
bill  of  evidence,  were  as  follows :  On  the  night  of  De- 
cember 10, 1903,  between  10  and  11  o'clock,  appellant 
and  several  other  persons  were  in  a  room  over  and 
connected  with  Stagg's  saloon,  the  room  being  in  the 
third  story  of  the  building  in  which  the  saloon  was 
situated.  Nutty  entered  the  room,  and,  rapping  a 
table  with  a  silver  coin,  said  he  would  play  the  field. 
Al.  Phelps,  one  of  the  persons  present,  applying  an 
indecent  epithet  to  Nutty,  said:  "You  came  up  here 
to  shoot  craps,  and  now  you  want  to  play  the  field.*' 
Nutty  replied  that  (meaning  the  opprobrious  epithet) 
was  no  more  than  Phelps  was.  Phelps  then  remarked 
to  Nutty  that,  if  he  (Phelps)  was  running  the  game, 
he  would  not  allow  him  in  it.  When  Nutty  came 
into  the  room,  and  until  he  and  Phelps  got  into  the 
conversation  referred  to,  appellant  was  lying  with 
two  other  men  on  a  bed  in  the  comer  of  the  room, 
but  when  the  discussion  between  Nutty  and  Phelps 
began  he  got  up  from  the  bed,  and  with  his  hand 
in  his  pocket  remarked,  "I  wonder  what  he  is  going 
to  do,"  and  then  advanced  toward  where  Nutty  and 
Phelps  were  standing  at  the  table.  As  appellant  ap- 
proached Nutty,  the  latter  said  to  him,  **  Mount,  I 
know  you  J  you  look  like  thirty  cents  to  me."    Ap* 
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pellant  thereupon  drew  his  pistol,  pointed  it  at  Nutty, 
and  fired.  NHitty  wheeled  to  the  right,  and  appellant 
fired  at  him  the  second  time.  Nutty  then  fell  to  the 
floor  and  soon  expired.  One  of  the  pistol  balls  en- 
tered the  mouth,  and  the  other  the  back,  and  both 
wounds,  in  the  opinion  of  the  physician,  were  mortal. 
After  or  during  the  discussion  with  Phelps,  Nutty 
put  the  coin  he  held  in  his  hand  in  a  side  po<^et, 
and  the  hand  remained  in  the  same  pocket  until  he 
w*as  shot  by  appellant,  but  no  pistol  or  other  weapon 
was  found  on  his  body  after  his  death. 

Appellant  attempted  to  justify  the  homicide  upon 
the  ground  of  self-defense  and  apparent  necessity,  his 
own  testimony  being  to  the  effect  that  five  years  be- 
fore Nutty  had  attempted  to  take  his  life,  and  then 
cut  him  in  the  throat;  that  he  had  but  a  little  while 
before  his  death  left  the  penitentiary,  and  returned 
to  Paducah,  and  repeatedly  threatened  appellant's 
life  on  the  day  of  his  death,  saying  that  he  would 
kill  him  and  leave  the  city.  These  threats  were  com- 
municated to  appellant — some  of  them  within  an  l^our 
of  the  homicide;  that  on  the  occasion  of  the  shoot- 
ing he  (appellant)  got  up  from  the  bed  for  the  pur- 
pose of  leaving  the  room,  when  he  was  addressed 
by  Nutty  in  the  language  above  quoted,  intermixed 
with  oaths  and  epithets,  upon  hearing  which,  and 
seeing  Nutty  suddenly  throw  his  hand  to  his  pocket, 
or  behind  him,  he  believed  he  was  about  to  execute 
his  threats  to  take  his  (appellant's)  life,  and  he  there- 
upon shot  him  to  save  his  own  life,  which  he  in  good 
faith  then  believed  was  about  to  be  taken.  Appel- 
lant made  proof  by  several  witnesses  of  the  threats 
of  Nutty  to  kill  him,  but  was  himself  uncorroborated 
by  any  other  witness  present  as  to  the  oaths  and 
epithets  claimed  to  have  been  applied  to  him  by  Nutty 
at  the  time  of  the  shooting,  or  as  to  sudden  throw- 
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ing  by  the  latter  of  his  hand  to  his  pocket  or  behind 
him.  As  already  stated,  the  xynlf  testimony  from 
other  witnesses  present  as  to  the  remarks  and  con- 
duct of  Nutty  was  that  he  said  to  appellant,  ''Mount, 

I  know  you;  you  look  like  thirty  cents  to  me;"  and 
only  one  witness  (McGregor)  stated  that  his  hand 
remained  in  the  pocket  in  which  he  placed  the  coin 
he  exhibited  after  entering  the  room.  A  good  deal 
of  evidence  was  introduced  by  appellant  to  prove 
that  Nutty  was  a  violent,  quarrelsome  and  dangerous 
man,  and  none  was  introduced  by  the  prosecution  to 
show  that  such  was  not  his  reputation. 

Quite  a  number  of  alleged  errors  were  assigned  by 
appellant  in  the  grounds  for  a  new  trial,  nearly  all 
of  which  are  now  relied  on  for  a  reversal,  but  we 
will  only  consider  such  of  them  as  we  think  material. 
It  is  insisted  for  appellant  that  the  court  erred  in 
refusing  him  a  change  of  venue.  The  proof  heard 
on  the  motion  was  conflicting — so  much  so,  indeed, 
that  it  is  diflScult  to  determine  on  which  side  of  the 
question  it  preponderates;  and  this  of  itself  is  suf- 
ficient to  deter  us  from  interfering  with  the  ruling  of 
the  trial  court.  The  question  was  one  to  be  settled 
by  that  court  upon  the  proof.  The  burden  was  upon 
the  appellant  to  show  that  he  could  not  get  a  fair 
trial  in  McCracken  county.  And  while  this  court 
may  properly  review  the  decision  of  the  lower  court 
in  granting  or  refusing  a  change  of  venue^  it  will 
not  interfere  with  its  exercise  of  discretion  in  that 
matter,  unless  it  is  made  to  appear  with  reasonable 
certainty  that  there  was  manifest  error  upon  the  part 
of  that  court  in  its  decision  of  the  question.  (Dilger 
v.  Commonwealth,  88  Ky.,  550,  11  Ky.  Law  Eep.,  67, 

II  S.  W.,  651.)  We  may  also  add  that  the  homicide 
occurred  a  year  before  the  last  trial.  There  had 
been  a  mistrial  in  the  meantimei  and  it  dt)«s  not  ap- 
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pear  that  at  either  the  first  or  last  trial  there  ex- 
isted any  unusuaUexcitement  or  public  clamor  against 
appellant. 

It  is  likewise  contended  by  appellant  that  the  lower 
court  erred  in  refusing  him  a  continuance  of  the 
case.    It  appears,  from  the  affidavit  for  the  contin- 
uance that  it  was  asked  because  of  the  absence  of 
R.  J.  Bugg,  Wm.  Bishop  and  Jack  Walker.     The 
Commonwealth's  attorney  agreed  that  the  statements 
of  the  affidavit  as  to  what  appellant  expected  to  prove 
by  Bugg  and  Walker  might  be  read  on  the  trial  as 
their  depositions,  respectively,  but  refused  to  admit 
as  the  deposition  of  Wm.  Bishop  what  the  affidavit 
stated  he  would  testify  in  appellant's  behalf  if  pres- 
ent.   The  court  then  announced  that  the  case  would 
be  continued,  whereupon  the  Commonwealth's  attor- 
ney expressed  to  the  court  and  to  appellant  his  con- 
sent that  the  stenographic  notes  of  the  witness,  Wm. 
Bishop,  taken  upon  a  former  trial  of  the  case,  might 
be  read  as  his  deposition  in  lieu  of  appellant's  affi- 
davit as  to  what  he  could  prove  by  him.    Appellant 
refused  to  consent  to  the  reading  of  the  stenographic 
notes  of  Bishop's  testimony  taken  on  the   former 
trial.    The  court  then  said  he  would  permit  the  sten- 
ographic notes  of  Bishop's  testimony  to  be  read  if 
appellant  would  consent  thereto,  but,  if  such  consent 
was  not  given,  he  would  not  allow  the  case  to  be  con- 
tinued.   And  upon  appellant's  persisting  in  withhold- 
ing his  consent  to  the  reading  of  the  stenographic  notes, 
his  motion  for  a  continuance  was  overruled  by  the  court, 
and  he  was  forced  into  trial  without  the  presence  or 
testimony  of  Bishop,  to  w'hich  he  at  the  time  ex- 
cepted.   There  was  no  complaint  on  the  part  of  the 
Commonwealth  that  appellant  was  not  diligent  in  try- 
ing to  procure  the  attendance  at  the  trial  of  the  three 
witnesses  named  in  the  affidavit,  nor  was  it  claimed 


Digitized  by 


Google 


Vol.  1^.]       jAittJAilt  *EfeM,  190S.  407 


Mount  y.   Oommon-wealtlL 


that  there  was  no  probability  of  their  being  present 
at  the  next  term  of  the  court,  or  that  their  testimony 
(especially  that  of  Bishop)  was  not  material.  The 
aflSdavit  shows  that  Bishop,  if  present,  would  have 
testified  that  about  a  week  before  Nutty  was  killed 
he  told  Bishop  **that  he  (Nutty)  would  kill  that  son 

of  a  b Willis  Mount  before  he  left  Paducah;" 

that  Nutty  was  in  Paducah  at  the  time  for  a  few 
days  only,  attending  races  and  the  fair;  and  that  he 
(Bishop)  communicated  this  threat  to  appellant  the 
same  night  it  was  made,  and  advised  him  to  look 
out  for  Nutty;  that  Bishop  would  further  have  tes- 
tified that  he  and  appellant  were  on  a  bed  in  the 
room  where  the  killing  took  place  and  at  the  time 
Nutty  and  Phelps  were  quarreling;  that  appellant 
got  off  the  bed,  and  Nutty  started  toward  him ;  Bishop 
stepped  between  them,  and  Nutty  had  his  hand  in 
his  pocket  at  the  time;  that  he  (Bishop)  then  started 
downstairs,  and  after  he  left  the  room  heard  the 
shooting.  It  is  unnecessary  to  set  forth  the  facts  to 
which  it  was  stated  in  the  affidavit  Bugg  and  Walker 
would  testify,  as  they  were  both  present  and  tes- 
tified on  the  trial.  Nor  is  it  necessary  or  proper  to 
compare  the  testimony  attributed  by  the  affidavit  to 
Bishop,  with  his  testimony  given  on  the  first  trial 
as  shown  by  the  transcript  made  from  the  steno- 
graphic notes,  which  the  court  made  a  part  of  the 
record,  and  which  was  in  fact  filed  by  the  official  ste- 
nographer by  order  of  the  court  after  appellant  had 
refused  to  consent  that  it  be  read  as  the  evidence 
of  Bishop.  It  is  true  it  was  filed  with  and  as  a  part 
of  the  record  before  any  evidence  was  introduced, 
but  appellant,  as  shown  by  the  record,  objected  to 
its  being  filed  and  excepted  to  the  filing  thereof,  and 
it  was  not,  in  fact,  read  as  evidence  on  the  trial.  In 
yiv.vr  of  the  refusal  of  appellant  to  coziseat  that  it 
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be  read  as  the  deposition  of  Bishop,  it  had  no  place 
in  the  record  of  the  last  trial.  If  it  had  been  filed 
before  the  court  overruled  the  motion  for  a  continu- 
ance, it  could  not  have  been  used  or  considered  upon 
the  motion,  to  contradict  the  statements  of  the  affi- 
davit for  the  continuance,  for  this  court  has  repeat- 
edly held  that,  for  the  purpose  of  such  motion,  the 
trial  court  must  presume  the  statements  of  the  affi- 
davits are  true,  and  that  it  is  never  permissible  to 
allow  the  filing  of  counter  affidavits  to  contradict  the 
statements  of  the  defendant's  affidavit  as  to  what 
his  absent  witness  would  prove.  (Baker  v.  Common- 
wealth, 10  S.  W.,  386,  10  Ky.  Law  Rep.,  746;  Wells 
V.  Commonwealth,  13  S.  W.,  915,  12  Ky.  Law  Rep., 
Ill ;  Salisbury  v.  Commonwealth,  79  Ky.,  425,  3  Ky. 
Law  Rep.,  111.) 

The  fact,  therefore,  if  it  be  a  fact,  that  the  affi- 
davit for  the  continuance  states  that  the  absent  wit- 
ness, Bishop,  would  prove  certain  facts  that  are  not 
to  be  found  in  his  testimony  given  on  the  former 
trial,  as  contained  in  the  transcript  made  from  the 
stenographic  notes  of  such  testimony,  did  not  author- 
ize the  court  to  refuse  a  continuance  because  appel- 
lant would  not  consent  that  the  transcript  of  the 
official  stenographer  might  be  read  as  Bishop 's  depo- 
sition. The  sufficiency  of  the  affidavit  and  the  mate- 
riality of  Bishop's  evidence  were  conceded  by  the 
lower  court  in  making  the  announcement  that  the 
case  would  be  continued,  when  the  Commonwealth's 
attorney  declared  that  he  would  not  admit  the  appel- 
lant's affidavit  as  to  what  he  expected  to  prove  by 
Bishop  as  the  deposition  of  the  latter,  and  the  mind 
of  the  court  was  evidently  fixed  as  to  appellant's  right 
to  a  continuance  until  the  Commonwealth's  attorney 
said  that  he  would  consent  that  the  stenographic 
notes  of  Bishop's  testimony  taken  on  the  first  trial 
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might  be  read.  The  eflfect  of  the  court's  ruling  was 
to  either  force  appellant  to  unwillingly  agree  to  the 
admission  of  the  stenographic  report  of  the 
testimony  of  Bishop  given  on  a  previous  trial,  which 
under  the  statute  (sec.  4643,  Ky.  Stats.,  1903),  could 
not  be  done  without  his  consent,  or,  if  he  refused 
such  consent,  to  deprive  him  altogether  of  the  benefit 
of  Bishop's  testimony,  which  was  admittedly  mate- 
rial, and  not  only  material,  but  some  of  it  was  as  to 
a  fact  appellant  could  not,  as  shown  by  the  bill  of 
evidence,  prove  by  any  other  witness,  for  no  other 
witness  testified  that  Nutty  started  toward  appellant 
with  his  hand  in  his  pocket  as  the  latter  got  off  the 
bed.  Though  McGregor  testified  that  Nutty  put  his 
hand  in  his  pocket,  he  says  he  did  so  in  putting  his 
money  in  it,  and  that  he  had  not  removed  his  hand 
from  the  pocket  when  shot  by  appellant.  Of  the 
other  persons  in  the  room  at  the  time  of  the  killing, 
not  one  who  was  introduced  as  a  witness  testified  that 
Nutty  ever  had  his  hand  in  his  pocket,  and  none  of 
them — ^not  even  McGregor — said  that  he  saw  Nutty 
start  toward  appellant.  We  are  clearly  of  opinion  that 
the  lower  court  erred  to  the  prejudice  of  the  substan- 
tial rights  of  the  appellant  in  refusing  him  a  continu- 
ance. 

Another  contention  of  the  appellant  is  that  the  court 
erred  in  not  discharging  the  jury  before  the  introduc- 
tion of  the  evidence,  upon  the  motion  of  appellant 
to  that  effect,  supported  by  proof  in  the  form  of  affi- 
davits that  E.  L.  Simmons,  a  member  of  the  jury, 
had,  before  becoming  a  member  thereof,  expressed 
the  opinion  that  appellant  should  be  kept  locked  up, 
and  further  that  it  was  error  for  the  court  to  refuse 
him  a  new  trial,  as  the  affidavits  furnished  on  the  mo- 
tion therefor  showed  that  C.  S.  Smith,  also  a  mem- 
bra of  the  jury,  had  f  onued  and  expressed  an  opinion 
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before  the  trial  that  appellant  was  guilty  and  ought 
to  be  hanged. 

The  last  two  alleged  errors  may  be  disposed  of  to- 
gether and  in  a  few  words.  Sec.  281,  Crim.  Code 
Prac,  provides:  ''The  decisions  of  the  court  aipon 
challenges  to  the  panel,  and  for  cause,  upon  motion 
to  set  aside  an  indictment,  and  upon  motions  for  a 
new  trial,  shall  not  be  subject  to  exception.''  The 
language  of  the  section,  supra,  deprives  this  court 
of  revisory  power  over  error  in  the  formation  of  a 
jury,  or  error  to  which  the  attention  of  the  trial  court 
is  called  for  the  first  time  on  a  motion  for  a  new 
trial ;  hence  we  are  without  authority  to  reverse  this 
case  because  of  the  two  alleged  errors  in  question. 
(Howard  v.  Commonwealth,  118  Ky.,  1,  80  S.  W., 
211,  25  Ky.  Law  Rep.,  2213;  Alderson  v.  Common- 
wealth, 74  S.  W.,  679,  25  Ky.  Law  Rep,  32;  Curtis 
V.  Commonwealth,  62  S.  W.,  886,  23  Ky.  Law  Rep., 
267.) 

Appellant  further  complains  that  incompetent  evi- 
dence was  admitted  by  the  court  to  his  prejudice. 
Th^  only  incompetent  evidence  we  have  discovered 
in  the  record  is  found  in  the  testimony  of  the  wit- 
ness, Henry  Douglass,  who  was  permitted  to  state, 
in  regard  to  the  reputation  of  Bob  Curling,  a  wit- 
ness for  appellant,  that  one  Spaulding  had  told  hira 
that  Curling  had  sworn  to  a  lie  against  his  brother 
at  Union  City.  The  testimony  in  question  related  to 
a  particular  act  or  transaction  which  was  in  no  way 
a  subject  of  investigation  in  the  case  at  bar.  The 
Commonwealth  should  have  contented  itself  with 
proof  as  to  the  general  reputation  of  the  witness 
attacked,  for  truth  or  morality.  The  statement  com- 
plained of  should  therefore  have  been  excluded  by  the 
court. 

Yet  another  complaint  of  appellant  is  tiiat  the  trial 
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court,  over  his  objection,  permitted  certain  improper 
and  prejudicial  statements  to  be  made  by  the  coun- 
sel for  the  Commonwealth  in  argument  to  the  jury. 
We  have  carefully  read  the  several  alleged  improper 
statements  of  counsel.  Without  discussing  them  in 
detail,  we  think  some  of  them  were  objectionable, 
but  only  one  of  them  was  calculated  to  prejudice  the 
rights  of  appellant,  and  it  was  made  by  the  Com- 
monwealth's attorney,  who  said  in  closing  his  argu- 
ment to  the  jury:  **If  you  convict  the  defendant,  in 
my  opinion,  a  more  damnable  villain  never  entered 
the  doors  of  the  penitentiary."  This  statement  was 
rebuked  by  the  court,  and  the  jury  told  that  it  ought 
not  to  influence  them.  The  statement  was  esi>€cially 
improper,  because  outside  the  record,  grossly  abusive 
to  the  prisoner  at  the  bar,  who  was  powerless  to 
resent  or  prevent  it,  and  so  highly  inflammatory  in 
spirit  and  utterance  as  to  be  calculated  to  excite  the 
passions  and  prejudices  of  the  jury,  when  their 
minds  and  judgments  should  have  been  cool  and  dis- 
passionate in  dealing  with  the  life  and  liberty  of  a 
fellow  being;  it  being  their  duty,  if  his  guilt  was  es- 
tablished according  to  the  forms  of  law,  to  fairly 
and  impartially  mete  out  to  him  such  punishment 
as  was  commensurate  with  th:.t  guilt,  and,  upon  the' 
other  hand,  equallv  their  duty  to  let  him  go  acquit 
if,  under  the  evidence,  there  was  reasonable  doubt 
of  his  guilt.  We  quote  from  the  opinion  of  this  court 
in  Baker  v.  Commonwealth,  50  S.  W.,  54,  2Q  Ky. 
Law  Rep.,  1784,  the  following,  which  aptly  illustrates 
our  views  upon  this  subject:  •  •  *  <<The  district 
attorney  is  a  quasi  judicial  oflBcer.  He  represents 
the  Commonwealth,  and  the  Commonwealth  demands 
no  victims.  It  seeks  justice  only — equal  and  impar- 
tial justice — and  it  is  as  much  the  duty  of-  the  district 
attorney  to  see  that  no  innocent  man  suffers  as  it  is 
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to  see  that  no  guilty  man  escapes;  hence  he  should 
act  impartially.  He  should  present  the  Common- 
wealth's case  fairly,  and  should  not  press  upon  the 
jury  any  deductions  from  the  evidence  that  are  not 
strictly  legitimate.  When  he  exceeds  this  limit,  and, 
in  hot  zeal,  seeks  to  influence  them  by  appealing  to 
their  prejudices,  he  is  no  longer  an  impartial  officer, 
but  becomes  a  heated  partisan.  His  object,  like  the 
court's,  should  be  simply  justice,  and  he  has  no  right 
to  sacrifice  this  to  any  pride  of  professional  success- 
ASnd  however  strong  may  be  his  belief  of  the  pris- 
oner's guilt,  he  must  remember  that,  though  unfair 
means  may  result  in  doing  justice  to  the  prisoner  in 
the  particular  case,  yet  justice  so  attained  is  unjust 
and  dangerous  to  the  whole  community."  The  re- 
buke administered  by  the  trial  judge  for  the  oppro- 
brious and  unwarranted  language  of  the  Common- 
wealth's attorney,  and  his  admonition  to  the  jury 
not  to  be  influenced  by  it,  doubtless  limited  to  some 
extent,  but  did  not  entirely  destroy,  its  hurtful  effect 
'  upon  the  jury;  but,  in  view  of  the  interference  of  the 
judge,  we  do  not  think  the  judgment  should  be  re- 
versed on  account  of  the  improper  remarks  of  coun- 
sel. We  are,  however,  of  opinion  that  because  of  the 
refusal  of  the  lower  court  to  grant  appellant  a  con- 
tinuance, and  on  account  of  the  admission  of  the  in- 
competent evidence  to  which  we  have  referred,  he 
,  did  not  have  a  fair  and  impartial  trial. 

There  was  no  formal  objection  to  the  instructions* 
They  are  clear  in  meaning  and  exceptionally  well  ex- 
pressed. 

Judgment  reversed,  and  cause  remanded  for  a  niw 
trial  consistent  with  this  opinion. 
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Ca»e,52.— ACnON  BETWEEN  JOHN  M.  JONES  AND  OTHERS 
AND  THE  AMERICAN  ASSOCIATION.  INVOLVING  CON- 
STRUCTION OP  DEED.— April  27. 


Jones,  &c  ▼•  American  Association. 

Appeal  from  Bell  Circuit  Conrt 

M.  J.  Moss,  Circuit  Judge. 

From  the  judgment  Jones,  &c.,  appeal.    Reversed. 

Deed — Oonstruction — Office  of  Habendnm^-tReflerratfons — Convey- 
^ance  of  Coal  Banik»— Appeal — Questions  Reviewable. 

1.  Deed — Construction — Office  of  Habendum^— Reservations — ^Res- 

ervations or  exceptions  in  a  deed  altbongb  contained  in  the 
habendum  clause,  should  be  enforced  as  fully  as  if  set  out 
in  the  granting  clause,  when  on  the  whole  instrument  the 
Intention  of  the  parties  is  sufficiently  expressed. 

2.  Conveyance  of  Coal  Banika^-A  deed  contained  in  the  haben- 

dum clause  an  exception  of  all  the  coal  banks,  and  a  privi- 
lege of  a  way  to  the  dtfTerent  banks  with  a  wagon  and 
teauL  At  the  time  of  the  execution  of  the  deed  the  county 
in  wlhich  the  land  li^  was  sparsely  settled,  and  there  were 
no  railroads^  nor  was  there  any  mercantile  development  of 
coal  mines.  Held — That  the  exception  was  good,  although 
contained  in  the  habendum  clause,  and,  in  view  of  the  cir- 
cumtstances,  operated  to  reserve  to  the  grantor  the  veins  of 
coal  in  the  ground,  and  not  merely  open  coal  banka 

8.  Same — A  deed  conveying  certain  described  lands,  and,  altef 
the  habendum  clause  and  the  warranty  therein,  continued: 
*'To  his  and  their  only  proper  use  and  behoof,  together  with 
the  coal  banks  reserved  by"  the  grantor  in  a  deed  made  by 
him  to  a  certain  other  person.  The  deed  referred  to  had 
1)een  made  only  four  years  before,  and  was  on  record,  and 
disckwed  the  reservation  of  coal  banks  in  the  land  conveyed. 
Held — ^That  the  deed  mrder  construction  was  effective  to 
convey  the  ooal  banks  to  the  grantee  named  therein. 

4.  Appeal — Questions  Reviewable — ^The  question  of  bona  fide  pur- 
chasers can  not  be  raised  on  appeal,  in  the  absence  of  both 
pleading  and  proof  on  the  subject 

BL  R.  SAMPSON  and  S.  B.  DISHM?AN  for  appellants. 
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1.  In  construing  a  deed  the  object  to  be  arrived  at  is  to  as- 
certain the  intention  of  the  parties,  and  it  is  well  settled  deeds 
nmst  be  construed  as  to  effectuate,  if  possible,  the  intention  of 
the  parties. 

2.  The  rule  is  th&t  '^he  habendum"  giveft  way  to  the  granting 
words  when  clearly  contradictory  to  them,  yet  it  should  be  re- 
sorted to  equally  with  the  other  parts  of  the  deed  to  arrive  at 
the  intention  of  the  maker,  which  must  govern  when  ascertain- 
able. (Clay  V.  Chenault,  10  Ky.  Law  Rep.,  779;  Henderson  v. 
Mack,  82  Ky.,  379.) 

3.  The  granting  clause  nnist  control  the  habendum  in  case 
they  are  repugnant  (Henderson  v.  Mack,  supra;  Badclifl,  ftc 
v.  Miarrs,  87  Ky.,  26.)  But  there  i»  no  repugnance  bera  The 
habendum  simply  incorporates  an  additional  granC 

4.  Every  word  in  a  deed  should,  if  possible,  have  its  proper 
effect,  and  the  court  will,  in  construing  a  deed,  punctuate  the 
Instrument  so  as  to  give  effect  to  all  the.  words.  (Churchill  v. 
Reamer,  &c.,  8  Bush,  260.) 

5.  All  rules  of  construction  favor  that  construction  of  any  in- 
strument whicih  will  give  effect,  sense  and  meaning  to  each  and 
every  part  and  clause  of  the  instrument.  (American  ft  Eng. 
Ency.,  2d  £>d.,  vol.  17,  pp.  17  and  18.) 

AUTHOBITIES  CITED. 

Churchill  y.  Reamier,  8  Bush,  260;  Am.  ft  Eng.  Ency.,  2d  Ed., 
vol.  17,  pp.  17  and  18;  Cyc.  Law  ft  Pro.,  vol.  13,  601;  Henderson 
V.  Mack,  82  Ky.,  379;  Clay  v.  Chenaidt,  10  Ky.  Law  Rep.,  779; 
Ratcli|r,  &c  y.  Marrs,  87  Ky.,  26. 

"WILLIAM!  LOWE  for  appellee. 

POIITTS  AND  ATJTHOBITIBS. 

1.  It  Is  essential  to  a  valid  deed  that  it  should  contain  words 
which  ehow  clearly  an  intent  to  grant  the  maker's  interest  or 
estate  In  the  premises  In  question.  (3  Washburn  on  Real  Prop* 
erty,  620  (star  page);  Webb  v.  MuUinB,  78  Ala.,  Ill;  Hummel- 
man  V.  Mount,  87  Ind.,  178;  MkcKinney  v.  Settles,  81  Mo.,  671: 
Brown  v.  Mauler,  21  N.  H.,  528-53,  Am.  Dec,  223;  Irwin  v.  Pow- 
ell,  188  111.,  107;  Plerson  v.  Doe,  2  Ind.,  123;  Repp  v.  Lesher,  27 
Ind.,  360;  Missiseippl  Agricultural  Bank  T.  Rice»  4  Bow.,  11  U 
Ed.,  949;  Ryan  v.  Wilson,  9  Mich.,  262.) 

2.  Unless  there  are  words  of  grant  applicable  thereto  the  title 
to  land  described  in  the  habendum  only  will  not  pass.  (3  WaA« 
burn  Real  Property,  643  (star  page);  Tiedman  Real  Property, 
sec  849;  Mannlns  t.  Smitbi  2  Ooul,  289;  Curdy  t.  Alpte  Ooal 
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Mining  Company,  3  Nev.,  27;  Bridge  v.  Willington,  1  Mass.,  219.) 

3.  The  court  must  give  the  words  used  their  ordinary  mean- 
ing. (11  American  and  Eng.  Ency.,  1st  Bd.,  515;  Parkhurst  v. 
Smith,  Willes,  332;  Addison  on  Contracts,  165.) 

4.  "Coal  banks"  is  not  equivalent  to  "coal  seams."  (Webster's 
International  Dictionary,  last  Ed.,  under  head  of  the  word  bank; 
Barrlnger  &  Adams  Law  of  Mines  and  Mining,  LXXI.) 

'    Opinion  by  Chief  Justice  Hobson — Reversing. 

On  January  19,  1835,  Robert  George  by  deed  con- 
veyed to  James  D.  George  six  tracts  of  land,  contain- 
ing 540  acres,  lying  in  Harlan  county.  The  deed, 
however,  in  the  habendum  clause  contains  the  fol- 
lowing reservation: 

'*To  have  and  to  hold  the  said  tract  or  parcels  of 
land  with  its  appurtenances  unto  the  said  James  D. 
George  and  his  heirs  forever,  with  the  exceptions 
of  all  the  coal  banks,  and  the  said  Robert  George 
and  wife  hold  the  right  to  them  and  a  privilege  of 
a  way  to  the  different  banks  of  coal  with  a  wagon 
and  team,  and  with  the  above  exceptions  the  said  Rob- 
ert George  and  his  wife,  Judith,  for  them  and  their 
heirs  doth  covenant  and  agree  to,  with  the  said 
James  D.  George  and  his  heirs  that  he  will  warrant 
and  defend  the  said  tract  or  parcels  of  land  with  its 
appurtenances  unto  the  said  James  D.  George  and 
his  heirs  forever  against  the  claim  or  claims  of  him, 
the  said  Robert  George  and  Judith,  his  wife,  as  well 
as  against  the  claim  or  claims  of  all  and  every 
other  person  or  persons  whatsoever  will  warrant  and 
defend." 

On  October  15,  1839,  Robert  George  made  a  deed 
to  John  P.  Bruce,  the  material  part  of  which  is  as 
follows: 

**This  indenture,  made  this  15th  day  of  October, 
1839,  between  Robert  George  of  Knox  county,  Ken- 
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tucky,  of  the  one  part  and  Jolin  P.  Bruce,  of  the 
county  and  State  aforesaid,  of  the  other  part. 

^'Witnesseth:  That  the  said  Robert  George  for  and 
in  consideration  of  $6,000.00  paid,  the  receipt  whereof 
is  hereby  acknowledged,  hath  granted,  bargained  and 
sold  and  by  these  presents  doth  grant,  bargain  and 
sell  unto  the  said  John  P.  Bruce  a  certain  tract  or 
parcel  of  land  lying  in  the  county  and  State  afore- 
said. •  •  *  (Here  follows  description  of  the  tract 
and  three  other  tracts  containing  in  all  seven  hundred 
and  eighty-eight  acres,  and  being  different  tracts 
from  the  six  tracts  embraced  in  the  deed  from  Rob- 
ert George  to  James  D.  George.) 

''To  have  and  hold  the  aforesaid  tracts  or  parcels 
of  land  to  the  said  John  P.  Bruce,  his  heirs  and  as- 
signs forever,  and  the  said  Robert  George  shall  and 
will  forever  warrant  and  defend  the  aforesaid  tracts 
or  parcels  of  land  from  himself,  his  heirs  and  assigns, 
and  from  the  claim  or  claims  of  every  other  person 
or  persons  whatsoever  to  the  said  John. P.  Bruce,  his 
heirs  and  assigns  forever,  to  his  and  their  only 
proper  use  and  behoof,  together  with  the  coal  banks 
reserved  by  said  George  to  himself  in  a  deed  made 
to  J.  D.  George." 

On  February  17,  1840,  James  D.  George  conveyed 
to  Robert  George  the  six  tracts  of  land  which  the 
former  had  conveyed  to  him  in  1835,  and  two  other 
tracts.     This  deed  concludes  with  these  words: 

*'Tx)  have  and  hold  the  aforesaid  tracts  or  parcels 
of  land  to  the  said  Robert  George  and  his  heirs  for- 
ever, with  the  exception  of  all  the  above  coal  banks 
on  the  first  six  tracts  before  mentioned  which  were 
reserved  by  the  said  Robert  George  when  he  deeded 
said  tracts  of  land  to  said  James  D.  George  for  him- 
self, his  heirs  and  assigns  the  aforesaid  tract  of  land 
and  appurtenances  unto  the  said  Robert  George,  his 
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heirs  and  assigns,  against  the  claim  or  claims  of  all 
and  every  person  or  persons  whatever,  doth  and  vsdll 
forever  warrant  and  defend  by  these  presents." 

Eobert  Gteorge  afterwards  conveyed  this  land  to 
those  under  whom  appellees  daim,  and  Bruce  con- 
veyed what  he  purchased  to  those  under  whom  ap- 
pellants daim,  Appellants  claim  that  they  own  the 
veins  of  coal  under  the  six  tracts  of  land  conveyed 
by  Robert  George  to  James  D.  George,  on  the  ground 
that  the  cmI  was  reserved  by  the  grantor  in  that 
deed,  and  was  afterwards  conveyed  by  Robert  George 
to  Bruce  by  the  deed  made  on  October  13,  1839. 
Appellees  insist  that  the  deed  made  by  G^eorge  to 
Bruce  only  passes  title  to  the  four  tracter  of  land 
named  therein,  aQd  does  not  pass  any  title  to  the 
coal  in  the  six  tracts  conveyed  by  the  deed  of  1835 
from  Robert  George  to  James  D.  George,  although 
the  coal  was  reserved  in  that  deed  by  Robert  George. 

The  rule  is  that  a  deed  is  construed  as  any  other 
instrument  to  effectuate  the  intention  of  the  maker, 
and  reservations  or  exceptions  are  enforced,  although 
contained  in  the  habendum  clause  of  the  deed,  as 
fully  as  if  set  out  in  the  granting  clause,  when  on 
the  whole  instrument  the  intention  of  the  parties  is 
sufficiently  expressed  to  be  enforced.  Although  thte 
reservation  in  the  deed  from  Robert  George  to  James 
D.  George  is  inserted  in  the  habendum  clause,  it  is 
so  fully  and  clearly  expressed  as  to  leave  no  doubt 
of  the  intention  of  the  parties  that  the  grantor  re- 
served all  the  coal  banks  on  the  lands,  and  held  the 
right  to  them  and  the  privilege  of  a  way  to  the  dif- 
ferent coal  banks  with  a  wagon  and  team.  It  is  in- 
sisted for  appellees  that  the  words  ''coal  banks'' 
must  refer  to  a  mine  that  has  been  opened,  but  it 
is  agreed  in  the  record,  as  a  fact  which  we  know  to 
be  true,  that  when  the  deeds  were  made  the  county 
ToL  iao-87 
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was  sparsely  settled,  there  were  no  railroads,  and 
no  mercantile  development  of  coal  mines.  In  view 
of  the  entire  language  of  the  deed  and  the  drcum- 
stances  under  which  it  was  made,  when  the  grantor 
reserved  all  the  coal  banks  he  referred  to  the  veins 
of  coal  in  the  ground,  and  not  merely  to  such  as  had 
been  opened.  There  had  been  little  or  no  develop- 
ment of  coal  lands  at  that  time,  and  the  purpose  of 
the  grantor  was  to  reserve  the  coal  under  the  land. 

It  is  earnestly  insisted  that  in  the  deed  from  Rob- 
ert George  to  Bruce  there  is  a  conveyance  of  only 
the  four  tracts  of  land,  and  that  all  that  is  said  about 
the  coal  in  that  deed  occurs  in  the  habendum  clause. 
The  rule  is  relied  on  that  the  habendum  clause  will 
never  extend  the  granting  clause. so  as  to  make  the 
deed  cover  property  not  included  in  the  granting 
clause.  But  the  rule  referred  to  is  not  recognized 
by  the  more  modem  authorities,  and  is  not  enforced 
in  this  State.  The  modem  rule  is  to  read  a  deed 
as  any  other  instrument.  Reading  this  deed  in  that 
way,  we  think  it  means  that  the  grantor  conveyed 
the  four  tracts  named  with  general  warranty,  to- 
gether with  the  coal  banks  reserved  by  the  grantor 
in  the  deed  made  to  James  D.  Gteorge.  While  the 
coal  banks  are  not  described,  they  are  identified  as 
those  reserved  in  that  deed,  and  the  rule  is,  ''That 
is  certain  which  may  be  made  certain.''  The  deed 
had  been  made  only  four  years  before  it  was  re- 
corded, and  an  examination  of  the  deed  would  show 
accurately  what  coal  banks  were  included. 

Counsel  for  appellees  also  make  the  question  that 
the  deed  to  Bruce  was  not  properly  recorded,  and 
insist  that  appellees  are  bona  fide  purchasers  with- 
out notice.  The  record  is  not  so  prepared  as  to  pre- 
sent this  question.  There  is  neither  pleading  nor 
proof  on  the  subject, 
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Judgment  reversed  and  cause  remanded  for  fur- 
ther proceedings  consistent  herewith. 


Case  63.— lAOTION  BY  JOHN  W.  LUSK  AGAINST  GIDEON 
HOGG,  INVOLVING  THE  LOCAITIOI^  OP  A  BOUNDARY 
LINE  OP  A  TRACT  OP  LAND.— April  28. 
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Appeal  from  Letcher  Circuit  Court. 

M.  J.  Moss,  Circuit  Judge. 

Judgment  for  plaintiff.    Defendant  appeals, 
versed. 


Be- 


Land  —  Boundary  —  Conflicting  Surveys — ^How  Corrected— "V^ere 
there  are  erroneous  calls  and  an  omitted  line  in  a  survey  of 
land,  they  should  be  corrected  by  the  plat,  and  the  patent  es- 
tablished. In  ascertaining  a  boundary  of  a  tract  of  land  where 
there  Is  an  apparent  lap  of  an  adjoining  tract,  they  should  be 
corrected  by  the  original  plat,  and  patent  established,  that 
the  intention  of  the  parties  In  making  the  survey  may  be 
effectuated;  and  the  mere  mistakes  of  the  officer  In  tran- 
scribing the  field  notes  should  not  be  allowed  to  frustrate 
this  intention  If  there  is  evidence  by  which  they  may  cor- 
rect iC 

W.  P.  HALL,  JOHN  BAKB3R,  R.  L.  GREENE  and  IRA  PIELDS 
for  appellant. 

Our  contention  Is  that  the  original  plat  is  the  highest  charac- 
ter of  evidence  that  can  be  used  to  show  that  a  line  has  been 
omitted  from  a  patent,  or  to  correct  any  other  that  may  be  ap- 
parent in  the  face  of  the  patent;  and  when  a  patent  shows  Its 
own  failure  to  close,  the  court  will  then  look  to  the  best  evi- 
dence obtalna/ble  to  efTectually  and  properly  close  it,  that  the 
Tested  and  Inherent  rights  of  the  parties  claiming  under  the 
patent  may  be  respected  and  upheld. 
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AXJTHOEITIES   CITED. 

4  AnL  &  Eng.  Ency.  of  Law,  2  B)d.,  sees.  13,  14;  Mercer,  &c. 
V.  Bate,  &c.,  4  J.  J.  Mar.,  339;  Alexander  v.  lively,  5  Mon.,  160; 
Steel  V.  Taylor,  3  A.  K.  Mar.,  225;  Baxter  v.  Bveretts,  7  Mon., 
333;  Bruce  v.  Taylor,  2  J.  J.  Mar.,  16L;  Oomett  v.  Dixon,  11  Ky. 
Law  Rep.,  315;  Hendrickson,  &c.  v.  Borelng,  &c.,  17  Ky.  Law 
Rep.,  737;  Patrick  v.  Spradlln,  19  Ky.  Law  Rep.,  1038;  Slmpklns' 
Adm'r  v.  Wells,  16  Ky.  Law  Rep.,  113. 

E.  B.  HOGG  for  appellee. 

il.  (Counsel  for  appellant  lays  down  the  rule  that  the  original 
plat  is  intrinsically  one  of  the  most  potent  facts  which  can  oe 
adduced  and  ahould  preponderate  or  alone  be  conclusive. 

My  position  is  that  a  plat  may  correct  the  patent  and  show  the 
location  of  the  land  provided  there  ie  other  evidence  to  corrob- 
orate it;  but  alone  and  without  the  topography  of  the  ground, 
some  natural  or  artificial  object  or  lines  of  the  patent  wlhen  re- 
versed to  corroborate  it,  I  contend  that  it  may  not  merely  of 
itself  change  the  location  and  supply  as  well  as  give  direction 
and  place  to  lines  and  comers. 

CASES   DISTINGUISHED. 

'  Mercer  v.  Bate,  4  X  J.  Mar.,  339;  Steele  v.  Taylor,  3  A.  K. 
Mar.,  225;  Alexander  v.  Lively,  5  T.  B.  Mon.,  160;  Baxter  v. 
Everett's  Lessee,  7  T.  B.  Mon.,  332;  Patrick  v.  Spradlln,  19  Ky. 
Law  Rep.,  1038;  Simpkins  v.  Wells,  16  Ky.  Law  Rep.,  113; 
Oomett  V.  Dixon,  11  Ky.  Law  Rep.,  315. 

AUTHOEITIES. 

Trustees  of  JefPerson  Seminary  v.  Wagnon,  1  A.  K.  Miar.,  234; 
Woods  v.  Kennedy,  5  T.  B.  Mon.,  374;  Helm  v.  Small,  Hardin,  377; 
Oockrell  v.  McQuinn,  4  T.  B.  Mon.,  62;  Harris  v.  Lavin,  6  Ky. 
Law  Rep.,  304. 

Opinion  b^  Judge  Barker — ^Reversing. 

This  controversy  arose  from  a  dispute  as  to  the 
title  of  land,  and  depends  for  ajudication  upon  the 
validity  of  a  patent  for  400  acres  issued  to  Allen 
Christian  in  1844.  In  1850  a  patent  was  issued  to 
the  appellee,  John  W.  Lusk,  for  800  acres.  Both 
pf  these  grants  are  in  Perry  county,  Kentucky,  and 
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are  situated  near  each  other.  The  question  is,  do 
they  lap!  If  so,  the  land  within  the  interference  be- 
longs to  appellant,  as  the  remote  vendee  of  Allen 
Christian,  the  patentee  of  the  elder  grant.  The  land 
involved  is  uninclosed  and  unoccupied,  and  no  title 
by  adverse  possession  was  shown  by  either  claimant. 
The  procedure  was  a  bill  in  equity  by  appellee  to 
quiet  title  to  his  800  acres.  The  answer  claimed  title 
in  appellant  to  the  extent  of  the  interference.  The 
.chancellor  decreed  that  the  patents  did  not  lap,  and 
that  appellee's  title  to  the  whole  boundary  of  his 
patent  be  quieted,  with  appropriate  restraining  or- 
ders. From  this  judgment  this  appeal  is  prosecuted. 
Appellant  admits,  and  it  is  obviously  true,  that,  if 
his  patent  is  sought  to  be  established  by  the  courses 
and  distances  of  its  calls,  it  runs  wild,  and  can  in 
no  way  be  so  closed  as  to  constitute  a  valid  muni- 
ment of  title;  and,  if  these  calls  must  be  adhered  to, 
the  judgment  of  the  chancellor  must  be  affirmed. 
But  he  insists  that  certain  of  tiie  calls  are  evidently 
clerical  errors,  which  can  be  corrected  by  reference 
to  the  plat  in  ijfie  surveyor's  certificate,  and  that 
when  so  corrected  his  patent  will  be  established  so 
as  to  embrace  from  80  to  100  acres  of  the  land  within 
the  lines  of  appellee's  800-acre  patent.  The  calls  in 
the  surveyor's  certificate  are  the  same  as  those  in 
the  patent,  and,  therefore,  contain  the  same  errors; 
and,  if  they  are  to  be  corrected,  this  must  be  done 
alone  by  the  plat  drawn  by  the  surveyor.  The  plat 
presents  the  following  figure,  and  is  drawn  to  a  scale 
of  100  poles  to  the  inch: 
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On  this  plat  we  have  numbered  the  comers  1,  2,  3, 
4,  5,  6,  7  and  8;  No.  1  being  the  point  of  beginning. 
The  following  are  the  calls  from  the  surveyor's  certi- 
ficate: *' Beginning  at  a  white  oak  and  two  dogwoods 
on  the  north  of  said  creek  (Bull  creek  of  Kentucky 
river)  thence  N.  45  E.  62  poles  to  a  chestnut  behind 
of  a  survey  in  the  name  of  said  Christian ;  then  with  a 
line  of  the  same  S.  55  E.  46  poles  to  a  white  oak;  S. 
15  E.  26  poles  to  a  beech;  N.  55  E.  120  to  a  stake; 
N.  50  E.  100  poles  to  a  stake;  N.  60  E.  500  poles 
to  a  stake;  thence  S.  15  W.  460  poles  to 
the  beginning. '^  The  first,  second,  third  and 
fourth  calls  are  not  in  dispute;  nor  is  there  any 
trouble  with  5  and  6,  as  it  is  clear  there  is  a  comer 
nearly  half  way  between  4  and  6,  which  should  be 
No.  5,  and  we  have  so  marked  it  on  the  plat.  In 
gther  words,  the  two  calls,  *^N,  55  E.  120,''  and  '*N. 
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50  E.  100/^  carry  from  the  fourth  to  the  sixth  comer 
on  the  plat,  there  being  only  a  variation  of  5  degrees 
in  their  courses,  which  is  not  visible  on  the  line,  but 
the  two  distances  added  make  220  poles,  which,  ac- 
cording to  the  scale,  ip  the  distance  from  No.  4  to  No. 
6  on  the  plat. 

In  the  line  from  6  to  7  comes  the  first  difficulty. 
This  caU  is  '*N.  60  E.  500  poles, '^  and,  if  adopted, 
renders  any  further  attempt  to  establish  the  patent 
under  which  appellant  claims  abortive.  A  reference, 
however,  to  the  surveyor's  plat,  shows  that,  instead 
of  this  call  being  '*N.  60  E.  500  poles,"  it  should  be 
**N.  60  W.  500  poles;''  there  evidently  being  a  mis- 
take in  the  transcription  of  the  field  notes.  A  second 
error  is  found  in  the  line  from  7  to  8.  This  call  in 
the  surveyor's  certificate  and  in  the  patent  is  *'S.  15 
W.  460  poles  to  the  beginning."  The  plat  shows 
this  to  be  error,  and  that  ^^west"  in  the  call  should 
be  **east."  But  with  these  corrections  the  patent 
does  not  close,  for  the  want  of  a  line  from  8  to  1, 
the  point  of  beginning.  This  line  appears  on  the 
surveyor's  plat,  and  thus  establishes  a  third  mistake 
in  the  transcription  of  the  field  notes. 

This  brings  us  to  the  question  of  law  which  is 
decisive  of  this  case.  May  we  resort  to  the  survey- 
or's plat,  which  is  a  part  of  the  record,  to  correct  the 
calls  both  of  the  certificate  and  the  patent  based  upon 
it? 

In  the  case  of  Alexander  v.  Lively,  5  T.  B.  Mon., 
159, 17  Am.  Dec,  50,  there  was  involved  a  question  al- 
most identical  with  the  one  at  bar.  There  both  the 
patent  and  the  certificate  described  a  figure  of  five 
lines  and  angles,  while  the  plat  annexed  to  the  certifi- 
cate of  survey  represented  the  figure  as  one  of  six 
lines.  The  calls  in  the  certificate  and  patent  would 
not  close  the  figure,  and,  unless  these  could  be  cor- 
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rected  alone  by  the  plat,  the  effort  to  establish  the 
patent  failed.  The  court  said:  **T^us  the  calls  of 
the  patent  and  certificate  alone  go  far,  when  all  the 
calls  are  taken  together,  to  point  out  what  and  where 
the  mistake  is;  that  is,  that  the  surveyor  omitted 
an  entire  line.  But  we  are  not  left  to  decide  the  case 
here.  For  when  the  plat  is  inspected  it  exhibits  to 
the  eye  at  once  a  figure  precisely  corresponding  with 
the  one  which  we  have  construed  by  inserting  the 
third  line  itself,  which  was  the  one  omitted.  The 
plat  is  a  necessary  part  of  the  surveyor's  report  re- 
quired by  law,  and  is,  therefore,  proper  evidence  in 
ascertaining  the  position  of  the  land  and  what  is  in- 
cluded, and  must  settle  the  figure  in  this  case,  and 
prove  the  mistake.  *  *  *  'VVe  therefore  conclude 
that  the  plat  in  this  case  must  be  held  sufficient,  under 
these  circumstances,  to  supply  this  omitted  course, 
and  to  correct  the  silence  or  omission  of  tiie  certificate 
and  patent,  and  that  the  court  below  erred  in  refus- 
ing to  supply  this  omitted  line  and  sustain  the  patent, 
and  the  judgment  must  be  reversed. '^ 

In  the  case  of  Mercer,  &c.  v.  Bate,  &c.,  4  J.  J. 
Marsh.,  334,  on  the  subject  of  the  value  of  the  plat  in 
the  surveyor's  certificate  to  correct  errors  in  the 
patent,  the  court  said:  ''The  official  acts  of  the  sur- 
veyor are  to  be  accredited.  The  court  must  pre- 
sume that  he  did  his  duty,  and  that  his  report  is 
accurate,  the  more  especially  as  there  is  nothing 
which  can  tend  to  even  a  suspicion  that  there  was  any 
mistake  or  fraud.  The  original  plat  is  not  only  ad- 
missible as  evidence,  but  it  is  intrinsically  one  of  the 
most  potent  facts  which  can  be  adduced,  and  hence  it 
has  often  been  admitted  by  the  court  as  always  either 
preponderating  or  alone  conclusive." 

In  the  case  of  Steele's  Heirs  v.  Taylor,  3  A.  K. 
Marsh.,  225,  13  Am,  Dec,  151|  on  the  same  subjecti 
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it  was  said:  **If  the  lessors  of  ihe  plaintiff  had  a 
right  to  resort  to  the  original  plat  and  certificate  of 
survey  for  the  purpose  of  supplying  the  defect  or 
omission  in  the  description  of  the  tract  contained  in 
the  patent,  there  is  no  diflSculty  in  the  case,  and  we 
can  perceive  no  principle  which  should  be  violated  in 
permitting  Ihem  to  do  so.  The  survey  is  matter  of 
record  of  equal  dignity  with  the  patent  itself,  is  re- 
ferred to  by  the  patent,  and  is  the  only  source  from 
which  the  description  of  the  boundaries  contained 
in  the  patent  was  originally  taken." 

In  the  case  of  Bruce  v.  Taylor,  2  J.  J.  Marsh,  160, 
the  court  said:  *'In  this  case  there  is  a  manifest  mis- 
take in  the  calls  of  the  patent  for  course  and  distance. 
If  they  must  be  literally  pursued  for  ascertaining  the 
boundary,  much  of  the  land  which  the  patent  will  be 
made  to  include  will  be  covered  by  the  Ohio  river, 
and  some  of  it  will  be  in  the  State  of  Ohio.  It  was 
not  intended  to  appropriate  the  river,  nor  land  on  the 
north  of  it.  It  was  not  practicable  to  do  either.  Then 
here  is  a  plain  mistake  in  the  patent.  How  is  it  to 
be  rectified!  There  must  be  some  deviations  from 
the  calls,  and  consequently  some  other  line  than  that 
which  would  be  described  by  them  must  be  estab- 
lished. This  line  is  evidently  the  river.  Disregard 
the  calls  for  course  and  distance,  and  no  rational 
mind  can  doubt  that  it  was  the  intention  of  the  govern- 
ment, the  patentee,  and  the  surveyor  to  bound  the 
eight  thousand  two  hundred  acres  on  the  north  by  the 
river.  These  calls  must  be  disregarded  because  they 
are  incongruous  and  false.  *  ♦  ♦  But  in  addition  to 
all  this,  the  original  survey  is  exhibited,  and  shows  the 
river  as  the  northern  boundary.  This  is  decisive. 
The  survey  is  the  foundation  of  the  patent.  It  is  of 
record,  and  in  that  respect  equal  in  dignity  to  the 
patent    It  does  not  contradicti  but  only  renders  fixed 
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and  certain,  some  of  the  calls  of  the  patent.  The  sur- 
vey may  be  used  to  aid  in  supplying  omissions  or  in 
correcting  mistakes  in  patents." 

In  the  case  of  Patrick  v.  Spradlin,  42  S.  W.,  919, 
19  Ky.  Law  Eep.,  1038,  all  of  the  foregoing  cases 
were  reviewed  and  approved,  and  the  principle  of 
correcting  the  calls  of  the  patent  by  the  surveyor's 
certificate  upheld. 

In  the  case  of  Bell  county  Land  &  Coal  Co.  v.  Hen- 
drickson,  68  S.  W.,  842, 24  Ky.  Law  Rep.,  371,  the  princi- 
ple is  re-afi&rmed  that  the  original  plat  of  the  sur- 
vey may  always  be  used  in  evidence  to  show  the  posi- 
tion of  the  land,  and  is  evidence  of  the  most  potent 
kind  in  determining  the  original  location  of  the  lines 
and  comers. 

The  case  of  Zimmerman  v.  Brooks  and  Carter 
County  V.  Brooks,  118  Ky.,  — ,  80  S.  W.,  443,  25  Ky. 
Law  Rep.,  2284,  involving  the  validity  of  the  act  estab- 
lishing the  county  of  Beckham,  and  it  was  insisted  that 
the  act  was  void  because  the  boundaries  of  the  pro- 
posed county  would  not  close,  and  in  fact  included 
part  of  the  State  of  Ohio.  The  court,  through  Judge 
Hobson,  said:  **The  act  must  be  treated  like  a  patent, 
and  will  not  be  rejected  as  void  because  of  a  mistake 
in  one  of  the  calls  if  from  the  whole  act  what  was 
meant  can  be  reasonably  determined.  The  rule  is 
that  the  court  will  inspect  the  whole  act,  and,  if  the 
actual  intention  of  the  Legislature  can  be  thus  ob- 
tained, liie  false  description  will  be  rejected,  or  words 
substituted  in  the  place  of  those  used  by  mistake,  so 
as  to  give  effect  to  the  law.  Thus  *  south'  may  be  read 
for  'north,'  or  'east'  for  'west,'  in  a  call,  where,  from 
the  act  as  a  whole,  the  mistake  is  apparent,  for  it  is  a 
matter  of  common  knowledge  that  mistakes  of  this 
character  are  sometimes  made  in  transcribing. 
(Palms  V.  Shawano  County,  61  Wis*,  211,  21  N.  W., 
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77;  Eabun  Cotinty  v.  Habersham  County,  79  Ga.,  248, 
5  S,  E.,  198.)  In  the  latter  case  the  word  *  river'  in 
the  enrolled  bill  was  read  *  ridge,*  it  being  mani- 
festly a  clerical  error.  It  is  not  persumed  that  the 
Legislature  intended  to  include  in  the  county  part  of 
the  State  of  Ohio.  The  calls  may  be  reversed,  as  one 
line  in  the  survey  is  of  as  much  dignity  as  another, 
and  if,  on  all  the  facts,  a  mistake  in  one  of  the  calls 
is  manifest,  the  actual  intention  of  the  Legislature 
should  not  for  this  reason  be  disregarded.  (Creech 
v.  Johnson,  116  Ky.,  441,  76  S.  W.,  185,  25  Ky.  Law 
Rep.,  657.)'' 

It  must  be  presumed  that  the  State,  the  surveyor, 
and  the  grantee  intended  to  establish  a  valid  patent, 
and  not  to  do  merely  a  vain  and  useless  act;  and 
therefore  we  must  conclude  that  the  two  erroneous 
calls  and  the  omitted  line,  which  make  the  work  abor- 
tive, should  be  corrected  as  shown  by  the  plat,  and 
the  patent  established.  We  know  that  such  mistakes 
are  readily  made,  and  easily  escape  detection  when 
read  over.  But  when  we  observe  the  completed  figure 
of  the  plat,  which  shows  what  the  surveyor  intended 
to  accomplish  by  his  calls,  there  is  no  room  for  mis- 
take. An  omitted  line  is  detected  by  the  eye  at  a 
glance,  and  an  erroneous  direction  wholly  destroys 
the  figure.  By  the  aid  of  the  plat,  we  have  no  diflS- 
culty  jn  correcting  the  manifest  error  made  in  trans- 
cribing the  field  notes.  The  principle  is  that  the  in- 
tent of  the  parties  must  be  effectuated,  if  possible, 
and  the  mere  mistakes  of  the  oflScer  should  riot  be  al- 
lowed to  frustrate  this  intention  if  there  is  evidence 
by  which  they  may  be  corrected.  This  evidence  we 
have  in  the  surveyor's  plat,  which  plainly  points  out 
the  errors. 

The  patent  of  appellant,  when  thus  corrected, 
clearly  laps  the  Lusk  patent,  and  to  the  extent  of  the 
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interference  the  land  is  the  property  of  appellant 
As  the  judgment  of  the  chancellor  is  at  variance  with 
this  conclusion,  it  is  reversed,  with  directions  to  dis- 
miss the  petition. 


Case  54.— PETITION  FOR  MANDAMUS  BY  JOHN  R.  THOMAS 
AGAINST  S.  W.  HAGBIR,  AUDITOR,  TO  COMPEL  HIM  TO 
PAY  CERTAIN  FEES  AS  POUCE  JUDGE.— May  2, 


di^  ^  Thomas  v.  Eager,  Auditor. 


Appeal  from  Franklin  Circuit  CJourt 

From  the  decree  denying  the  writ  plaintiff  appeals. 
Reversed, 

Office  and  Officers-Police   Judge — Compensation — Change  of 
During  Term. 

1.  Office    and    Officer — ^Police    Judge— ^Compensation — Change    of 

During  Term— ^So  miuch  of  the  act  of  March  21,  1902,  amend- 
ing section  353,  Kentucky  Statutes,  as  provides  that  no  al- 
lowance shall  be  made  to  any  county  Judge  or  magistrate  or 
police  Judge,  or  other  officials  authorized  by  law  to  bold  ex- 
amining courts,  does  not  apply  to  such  officials  who  were  in 
office  at  the  time  of  th«  passage  of  said  act. 

2.  Compensation-^Ohaiige  of  During   Term — Section   161  ot  the 

statutes  provides  that  the  compensation  of  any  city,  county, 
town  or  municipal  officer  shall  not  be  changed  after  his  elec- 
tion or  appointment,  or  during  his  term  of  office. 

JOHN  B.  LINDSEY  for  appellant. 

1.  The  appellant,  as  police  Judge,  in  earning  the  fees  (or  salary) 
charged  for,  was  performing  his  official  duties,  and  was  not 
chargeable  with  any  neglect  of  official  duty.  It  would  have  been 
a  neglect  of  official  duty  if  he  had  not  performed  the  serrices 
charged  for  in  his  account  for  $61.00.  But  these  services^  being 
part  of  his  official  duties  and  the  statute  at  the  time  of  his  elec- 
tion having  allowed  him  the  fees  charged  for  such  services. 
Clearly  the  attempt  to  depriTe  him  of  audi  Ui9§  la  a  deductioa 
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from,  and  dimlnuttion  of,  his  compeneation  as  established  by  law 
at  the  time  appellant  was  elected  and  qualified  as  police  judge. 

AUTHOEITIES. 

As  to  Jurisdiction:  2  Bibb.,  573,  Warren  County  v.  Daniel;  21 
Ky.  Law  Rep.,  658,  Davis,  Supt.  v.  (Conner;  21  Ky.  Law  Rep., 
1515,  Stone,  Auditor  v.  Craft;  21  Ky.  Law  Rep.,  1515,  Stone, 
Auditor  v.  Cox;  21  Ky.  Law  Rep.,  1159,  Stone,  Auditor  v.  Mayo. 

Change  of  oonipensation  of  officers:  Ky.  Constitution,  sees.  161 
and  235;  Ky.  Statutes,  sees.  353  and  3513;  2  Met.,  106,  Garrard  v. 
Nutall;  13  B.  M.,  150,  Adanra  v.  The  Auditor;  99  Ky.,  598,  Louis- 
ville V.  Wilson;  20  Ky.  Law  Rep.,  817;  Bright  v.  Stone,  Auditor;  21 
Ky.  Law  Rep.,  1059,  Commonwealth  v.  Carter. 

N.  B.  HAYS,  Attorney  General,  and  CRAS.  H.  MORRIS  for  ap- 
pellee. 

1.  Could  we  not  assume  to  say  that  the  L.eglslature,  in  the 
absence  of  an  express  provision  to  the  contrary,  had  the  right  to 
impose  a  condition  under  which  officers  might  collect  their  fees, 
and  we  believe  they  were  within  the  Constitution,  and  had  all  the 
power  to  say  that  the  fees  should  not  be  paid  to  examining 
magistraites  or  other  officers  until  the  grand  jury  had  made  re- 
turn to  a  true  bill  against  the  person  held. 

2.  We  might  say  that  the  court  had  Judicial  knowledge  of  the 
fact  that  heretofore  the  Commionwealth  of  Kentucky  had  been 
put  to  great  expense  In  the  paymients  of  fees  to  magistrates, 
clerks,  i^eriffis  and  other  officers.  In  holding  examining  trials 
(and  especially  was  this  so  in  large  cities)  In  very  flimsy,  and 
sometimes  Imaginary  and  trumped  up  cases;  this  continued  until 
the  Legislature  was  forced  to  pass  some  law  that  would  protect 
the  taxpayers,  so,  Instead  of  changing  the  tees,  they  simply  made 
the  collection  of  the  fees  in  such  cases  contingent  on  the  return 
of  a  true  bill  by  the  grand  Jury  against  the  accused. 

AUTHORITIES. 

Kentucky  Statues,  sees.  353-3513;  Constitution,  sec.  161;  Throop 
on  Public  Officers,  p.  19. 

Opinion  by  Chief  Justice  Hobson. — ^Reversing, 

-  Appellant,  Thomas,  was  elected  police  judge  of  the 
city  of  Lebanon  at  the  November  election,  1901,  for 
a  term  of  four  years,  beginning  on  the  first  Monday 
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of  January,  1902.  He  regularly  qualified,  and  en- 
tered upon  the  discharge  of  the  duties  of  his 
oflBce.  At  the  time  he  was  elected  and  qual- 
ified the  fees  allowed  by  law  for  the  hold- 
ing of  examining  trials  were  regulated  by  sec. 
353,  Ky.  Stats.,  1903,  which,  as  it  then  stood, 
was  as  follows:  '*To  county  judges  and  other  mag- 
istrates for  holding  examining  courts  in  felony  cases, 
for  the  first  day's  service,  two  dollars;  for  each  ad- 
ditional day,  one  dollar,  not  to  exceed  four  dollars 
in  any  one  case."  By  an  act  approved  March  21, 
1902,  the  following  words  were  added  to  the  statute: 
^^  Provided,  That  no  allowance  shall  be  made  to  any 
county  judge,  magistrate,  police  judge  or  any  other  offi- 
cial authorized  by  law  to  hold  examining  courts;  and 
no  claim  for  services  incidental  to  examining  courts 
shall  be  allowed  to  any  sheriff,  deputy  sheriff,  con- 
stable, marshal,  policeman,  or  other  officer  author- 
ized by  law  to  execute  warrants  and  other  process 
in  felony  cases  until  the  grand  jury  of  the  county 
in  which  the  defendant  is  charged  with  having  com- 
mitted the  offense  has  returned  indictment  for  a  fel- 
ony. All  laws  in  conflict  or  inconsistent  with  this 
act  are  hereby  repealed.'* 

Appellant  held  twenty-two  examining  trials  in  cases 
in  which  the  grand  jury  failed  to  return  an  indict- 
ment for  felony  against  the  defendants.  The  auditor 
declined  to  allow  the  account  for  the  holding  of  these 
examining  trials,  or  to  pay  him  anything  therefor, 
and  he  filed  this  action  for  a  mandamus  against  the 
auditor  commanding  him  to  draw  his  warrant  on 
the  treasurer  in  his  favor  for  the  amount  of  his  fees. 
The  circuit  court  sustained  a  demurrer  to  his  petition, 
and  he  appeals. 

The  act  of  March  21,  1902,  is  a  wise  provision,  and 
is  undoubtedly  valid  as  to  all  officers  elected  or  ap- 


Digitized  by 


Google 


Vol.  120.]       JANUARY  TERM,  1905.  431 


Thomas  v.  Hag«r,  Auditor 


pointed  after  its  enactment.  But  whether  it  is  valid 
as  to  officers  theretofore  elected  or  appointed,  under 
sec.  161  of  the  Constitution,  is  the  question  to  be 
determined.  That  section  reads  as  follows:  **The 
compensation  of  any  city,  county,  town  or  municipal 
officer  shall  not  be  changed  after  his  election  or  ap- 
pointment, or  during  his  term  of  office;  nor  shall  the 
term  of  any  such  officer  be  extended  beyond  the  per- 
iod for  which  he  may  have  been  elected  or  ap- 
pointed.'^  Under  this  section  it  was  held  that  cir- 
cuit court  clerks  elected  when  there  was  no  law  in 
force  allowing  fees  against  the  Commonwealth  in 
felony  cases  were  not  entitled  to  the  benefit  of  an 
act  subsequently  passed  during  their  terms  allowing 
a  fee  of  $5  payable  out  of  the  treasury  in  each  fel- 
ony case.  (Bright  t.  Stone,  43  S.  W.,  207,  20  Ky. 
Law  Rep.,  817;  Conmaonwealth  v.  Carter,  55  S.  W., 
701,  21  Ky.  Law  Eep.,  1509.)  Under  these  direc- 
tions the  circuit  clerks  of  the  State  were  required 
to  pay  back  to  the  treasury  the  money  that  had  been 
paid  them  for  fees  in  felony  cases  under  the  act 
passed  after  their  election.  If  an  act  allowing  com- 
pensation, where  none  was  allowed  before,  for  offi- 
cial services,  is  within  the  purview  of  the  constitu- 
tional provision  when  passed  after  the  officer's  elec 
tion,  clearly  an  act  subsequently  passed  disallowing 
compensation  for  official  services  which  were  allowed 
by  law  at  the  time  of  his  election  is  equally  invalid 
as  to  him.  It  is  insisted,  however,  for  the  State,  that 
the  act  of  March  21,  1902,  does  not  of  necessity 
change  or  in  any  wise  reduce  the  compensation  of 
plaintiff's  office,  but  only  imposes  the  condition  that 
no  claim  for  his  services  in  examining  trials  shall  be 
allowed  until  the  grand  jury  of  the  county  has  re- 
turned an  indictment  for  felony.  If  the  act  merely 
I>08tponed  the  allowance  until  the  indictment  was 
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found,  and  did  not  operate  to  deprive  appellant  of 
compensation  for  services  allowed  by  law  at  the  time 
of  his  election,  there  would  be  much  force  in  this 
position.  But  the  necessary  meaning  and  purpose  of 
the  act  is  that  no  compensation  shall  be  allowed  for 
services  in  holding  examining  trials  where  the  grand 
jury  fails  to  return  an  indictment  for  felony.  The 
Legislature  had  in  mind  that  the  grand  jury  fre- 
quently failed  to  indict  persons  for  felony  where  ex- 
amining trials  had  been  held,  and  its  purpose  was  to 
change  the  existing  law  so  that  no  allowance  should 
be  made  for  services  in  examining  trials  where  the 
grand  jury  failed  to  return  an  indictment  for  fel- 
ony. Under  the  law  as  it  stood  when  appellant  was 
elected  he  was  admittedly  entitled  to  compensation 
for  his  services  in  the  twenty-two  eases  sued  for. 
If  he  is  not  entitled  to  pay  for  these  services  now, 
it  is  only  by  reason  of  the  act  of  March  21,  1902. 
It,  therefore,  necessarily  follows  that  this  act,  passed 
after  his  election,-  changes  his  compensation,  and  dis- 
allows pay  for  services  which  would  have  been  al- 
lowed under  the  previous  statute.  If  the  statute,  in- 
stead of  restricting  the  character  of  cases  in  which 
the  fees  for  holding  examining  courts  might  be  paid 
out  of  the  treasury,  had  enlarged  them — ^as,  for  in- 
stance, if  it  had  provided  that  the  fees  for  holding 
examining  courts  on  charges  of  misdemeanor  should 
be  paid  out  of  the  treasury  where  the  defendant  was 
subsequently  indicted  by  the  grand  jury  for  a  felony 
growing  out  of  the  same  transaction,  manifestly, 
under  the  rule  laid  down  in  the  cases  above  referred 
to,  it  would  have  been  invalid  as  to  appellant  and 
other  officers  elected  before  it  wa^  passed  on  the 
ground  that  under  the  rule  heretofore  established 
their  compensation  must  be  governed  by  the  law  in 
force  at  the  time  of  their  election.    The  same  princi- 
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pie  must  be  applied  where  the  law  subsequently 
passed  denies  compensation  allowed  by  the  law  in 
force  at  the  time  of  the  oflScer's  election.  The  pur- 
pose of  the  constitutional  provision  is  to  secure  to 
officers  the  compensation  for  their  services  fixed  by 
law  at  the  time  of  their  election  on  the  faith  of 
which  they  are  presumed  to  have  accepted  the  office. 
It  applies  equally  to  statutes  reducing  or  increasing 
their  compensation.  If  the  Legislature  had  passed 
an  act  taking  away  from  the  police  court  jurisdiction 
to  hold  examining  trials  in  felony  cases,  then  a  dif- 
ferent question  would  be  presented.  But  here  ap- 
pellant has  performed  the  services  which  he  was 
authorized  by  law  to  perform,  and  under  the  Con- 
stitution his  compensation  can  not  be  changed  during 
his  term. 

Judgment  reversed  and  cause  remanded,  with  di- 
rections to  overrule  the  demurrer  to  the  petition,  and 
for  further  proceedings  consistent  herewith. 


Case  55.— ACTION  BY  THE  COMMONWEALTH  FOR  THE  USE 
OF  THOMAS  R,  LEE,  AGAINST  W.  P.  LEE  ON  HIS  OF- 
FICIAL  BOND  AS  COUNTY  JUDGE,  TO  RECOVEJR  DAM- 
AGES FOR  ACCEPTING  INSUFFICIENT  SURETY  ON 
GUARDIAN'S  BOND.— May  2. 


Commonwealth,  For  Use  of  Lee,  &c  v.  Lee,  &c 

r 
Appeal  from  Marshall  Circuit  Court. 

W.  M.  Eeed,  Circuit  Judge. 

Judgment  for  defendants.    Plantiflf  appeals.    Re- 
versed 

vol.  120-28 
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Guardians'  Bonds — County  Judge — ^Aoc^ting  Insufficient  Surety- 
Negligence-— Liability  of  Judge  on  His  Official  Bond— How 
Ascertained — Mother  of  Ward— Allowance. 

1.  Guardians'  Bonds — County  Judge — ^Accepting  Insufficient  Surety 

—Negligence — ^Liability  of  Judge  on  His  Official  Bond— ^Where 
a  county  Judge  accepts  as  surety  on  a  guardian's  bond  of  an 
infant  a  person  he  knows  to  be  insufficient  as  surety  under 
the  statute,  or  falls  to  exercise  reasonable  diligence  to  lu- 
form  himself  and  accepts  an  insolvent  surety,  he  is  liable  if 
loss  occurs,  and  the  measure  of  his  liability  is  whatever  Judg- 
ment the  ward  is  entitled  to  against  his  guardian. 

2.  How  Ascertained — To  ascertain  such  deficiency  the  guardian 

should  be  charged  with  any  balance  of  his  ward's  money 
remaining  in  his  hands  at  the  end  of  a  year  which  ought  to 
have  been  invested  or  loaned  out,  with  interest  upon  interest 
in  biennial  rests  during  the  time  he  so  held  it  without  invest- 
ment 

3.  Mother  of  Ward — ^Allowances — ^Where  the  mother  of  an  infant 

is  unable  to  support  him  from  her  own  small  estate  she  should 
be  allowed  a  reasonable  sum  for  his  maintenance  during  h^s 
years  of  helpless  infancy,  but  should  not  be  allowed  to 
charge  where  his  labor  for  her  was  equal  to  the  value  of  his 
miaintenance. 

MODIFIED   OPINION. 

4.  The  test  of  the  suffiksiency  of  a  surety  on  a  guardian's  bond  is 

whether,  being  a  resident  of  the  State,  he  is  solvent  and  has 
enough  property  liable  for  debts  to  pay  the  liability  assumed 
to  the  ward,  in  addition  to  the  surety's  other  liabilities. 

5.  The  county  Judge's  liability  to  the  ward  in  the  acc^tance  of 

sureties  on  the  bond  of  a  guardian  is  measured  by  the  exer- 
cise of  due  care  to  determine  the  solvency  of  the  sureties 
accepted  by  him  on  such  bond,  and  accepts  insufficient  surety 
without  exercising  such  care. 

HBNDRICK  &  MILLER  for  appellant.  ' 

1.  The  only  issue  in  this  case  is  whether  the  county  Judge  ac- 
cepted such  surety  on  the  bond  as  secured  to  the  ward  his  patri- 
mony, and  also  as  to  whether  he  inquired  into  the  condition  of 
the  sureties  annually,  and  kept  the  bend  in  such  condition  as  tne 
law  contemplates,  by  demanding  from  time  to  time,  if  necessary, 
additional  surety. 

2.  The  court  is  fairly  and  squarely  confronted  with  this  propo- 
sition: That  this  boy,  who  was  but  a  babe  at  the  time  his  guardian 
qualified,  according  to  the  admitted  allegations  of  the  pleadings, 
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has  lost  every  dollar  of  his  share  In  his  father's  estate  through 
the  carelessness  of  the  county  judge  and  the  Incompetency  or 
the  dishonesty  of  his  guardian.  And  the  court  Is  asked  to  rj- 
lleve  the  county  judge  and  his  sureties  from  the  consequence  of 
his  carelessness,  in  the  face  of  the  plain  provisions  of  the  statp 
utes  and  the  numerous  decisions  of  this  court. 

3.  If  the  county  judge  and  his  sureties  are  liahle  for  the  county 
judge's  faiUng  to  Inquire  into  the  solvency  of  the  surety,  where 
the  sureties  are  insuflaclent,  it  clearly  indicates  that  the  county 
judge  nmst  not  simply  believe  that  the  sureties  are  solvent,  but 
he  must  have  reasonable  grounds  for  believing  it. 

4.  If  this  court  thinks  it  good  policy  to  hold  that  a  county  judge, 
who  settled  with  a  guardian  once  in  eight  years,  is  not  negli- 
gent, and  that  the  widow,  the  mother  of  the  child,  makes  a  bond 
good,  when  she  has  not  a  dollar  of  property  subject  to  execution, 
we  have  not  a  word  to  say. 


AUTHOBITIES   CITED. 

Ky.  Stat,  sec.  2034;  24  Ky.  Law  Rep.,  2301;  24  Ky.  Law  Rep., 
2220;  22  Ky.  Law  Rep.,  590;  17  Ky.  Law  Rep.,  313;  78  Ky.,  31S: 
3  Bush,  686;  6  Dana,  104;  7  Monroe,  150;  98  Ky.,  482;  ,7  Bush,  311; 
19  Ky.  Law  Rep.,  387. 

R.  O.  I£BSTE)R  for  appellee. 

1.  The  contention  by  appellant  is  that  the  surety,  Mary  Lee, 
was,  when  so  accepted  by  Wl  P.  Lee,  as  county  judge,  insolvent 
and  insufficient  as  such  surety,  and  that  these  facts  were  well 
known  to  appellee,  W.  P.  Lee,  as  such  judge. 

The  facts  are  these,  as  shown  by  the  uncontradicted  deposition 
of  W.  P.  Lee.  W.  P.  Lee  was  a  deputy  In  the  county  clerk's 
office  of  Marshall  county  from  July,  1876,  until  he  was  elected 
county  judge  in  August,  1878,  and  Idved  In  the  same  town  with 
J.  F.  Lee,  the  husband  of  said  surety,  Miary  Lee;  was  acquainted 
with  his  property,  and  after  his  death,  which  occurred  in  March, 
1877,  recorded  the  Inventory,  &c.,  of  hie  estate,  an<l  from  such 
records  and  personal  knowledge  of  his  property  and  estate,  and 
knowing  that  the  personal  estate  would  amount  to  about  $9,000, 
and  the  real  estate  to  $3,000,  and  there  being  five  children,  that  the 
widow  would  receive  her  distributable  share  and  one-third  of  the 
remainder  of  said  estate,  amounting  between  $3,000  and  $4,000. 
and  that  appellant's  part  would  be  only  $850,  and  considering 
the  fact  that  appellant  would  have  to  be  reared  and  educated, 
that  Brown,  the  guardian,  was  his  brother-in-law  and  said  surety 
hi9  mother,  It  wf»  his  judf;ment|  ae  such  judge,  that  said  surety 
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was  sufficient,  and  being  fully  satisfied  of  lier  soIyeoiGy  and  suf- 
ficiency accepted  her  on  the  bond. 

2.  The  county  judge  can  either  act  from  his  "personal"  knowl- 
edge, or  on  inquiry.  (See  case  of  Coulter  v.  Mx:Intire,  11  Bush, 
567,  on  said  point.) 

LIST  OF  AUTHORITIES. 

1.  Judgment  to  be  exeroised  in  accepting  a  surety  on  guardian's 
bond.  Burdine,  &c.  v.  Pettus,  79  Ky.,  240;  Kimball  v.  Thurm^n, 
&c.,  17  Ky.  Law  Rep.,  1222;  Coulter  v.  Mclntire,  11  Bush,  567. 

2.  Confirmation  of  report  is  an  interlocutory  order.  Adkins,  &c. 
V.  Dent,  &c.,  11  Ky.  Law  Rep.,  86. 

Opinion  by  Judge  Barker. — Reversing. 

This  is  an  action  by  the  Commonwealth  of  Ken- 
tucky, for  the  use  of  Thomas  E.  Lee,  against  the  ap- 
pellee, W.  P.  Lee,  on  his  oflScial  bond  as  judge  of 
Marshall  County  Court,  to  recover  damages  alleged 
to  have  been  sustained  by  his  accepting  Mary  Lee  as 
surety  on  the  bond  of  T.  D.  Brown  as  guardian  of 
T.  R.  Lee,  when  he  knew  she  was  insolvent. 

The  following  sections  of  the  Kentucky  Statutes  of 
1903  are  necessary  to  a  discussion  of  the  questions 
raised  by  the  record  before  us : 

^'Sec.  2017.  No  guardian,  except  a  testamentary 
one  for  nurture  and  education,  can  act  until  lie  has 
been  appointed  by  the  proper  county  court,  and  given 
covenant  to  the  Commonwealth,  with  good*  surety, 
approved  by  the  court,  faithfully  to  discharge  the 
trust  of  guardian.  The  bond  shall  be  carefully  kept 
by  the  county  clerk  in  a  book  to  be  provided  for  that 
purpose. 

''Sec.  2018.  If  the  court  fails  to  take  such  covenant, 
or  accept  such  person  or  persons  as  surety  as  do  not 
satisfy  it  of  their  sufficiency,  the  judge  so  in  default 
and  Ids  sureties  shall  be  jointly  and  severally  liable 
to  the  ward  for  any  damage  he  may  sustain  thereby. 

''Sec.  2034.  No  disbursements  shall  be  allowed  the 
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guardian  for  the  maintenance  and  education  of  the 
ward  beyond  the  income  of  the  estate,  except  in  the 
following  cases,  unless  authorized  by  the  deed  or  will 
under  which  the  estate  is  derived:  (1)  When  the  ward 
is  of  such  tender  years  or  infirm  health  that  he  can 
not  be  bound  out  as  an  apprentice,  or  no  suitable  per- 
son will  take  him  as  such.  (2)  When  it  is  best  for 
the  ward  that  the  principal  of  his  personal  estate 
shall  be  applied  for  his  board  and  tuition,  and  the 
court,  upon  settlement  of  the  accounts,  shall  deem  such 
application  to  have  been  judicious  and  properly  made. 
But  neither  the  ward  nor  his  real  estate  shall  be  lia- 
ble for  any  such  disbursement. 

**Sec.  2035.  If,  from  any  source,  a  balance  is  owing 
by  a  guardian  at  the  end  of  any  year,  counting  from 
the  time  of  his  appointment,  which  ought  to  have 
been  invested  or  loaned  out  for  the  benefit  of  the 
ward  in  reasonable  time,  but  which  remains  in  the 
hands  of  the  guardian,  he  shall  be  charged  with  in- 
terest from  the  end  of  the  year  in  which  such  bal- 
ance arose;  and  thereafter  he  shall  be  charged  with 
interest  upon  interest,  in  biennial  rests,  and  the  guar- 
dian shall  account  to  his  ward  for  whatever  profit 
or  rate  of  interest  he  receives  from  loans  or  invest- 
ments of  the  trust  funds." 

J.  F.  Lee,  the  father  of  T.  R.  Lee,  died  intestate 
in  Marshall  county,  Ky.,  in  1877,  leaving  a  widow, 
Mary  Lee,  and  five  children.  His  estate  consisted  of 
land  worth  $3,000,  and  an  insurance  policy  on  his 
life  for  $5,000,  together  with  other  personalty,  which 
realized  at  sale  over  $3,000.  After  the  death  of  J. 
F.  Lee,  his  son-in-law,  T.  D.  Brown,  was  appointed 
and  qualified  as  administrator  of  his  estate,  and  col- 
lected the  insurance  policy,  sold  and  converted  into 
cash  sufficient  other  personalty  to  realize  the  sum 
of  $3|011.53|  and  out  of  this  sum  paid  off  debts 
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amounting  in  round  numbers  to  $1,800.  This  left 
in  his  hands  a  balance  of  $6,211.53,  one-third  of  which 
was  distributed  to  the  widow,  and  the  remainder 
divided  equally  among,  the  five  children.  Afterwards, 
on  the  7th  day  of  October,  1878,  appellee,  as  judge 
of  the  Marshall  County  Court,  appointed  T.  D.  Brown 
guardian  of  T.  E.  Lee,  then  an  infant  about  two  years 
old,  and  accepted  as  surety  on  his  bond  Mrs.  Mary 
Lee,  the  mother  of  the  infant.  Upon  qualifying  as 
guardian.  Brown  charged  himself  with  the  infant's 
distributable  share  of  his  father's  estate;  thereby  be- 
comiag,  in  law,  responsible  for  it  in  this  fiducial  ca- 
pacity. He  remained  guardian  for  his  infant  brother- 
in-law,  without  having  executed  a  new  bond,  through- 
out the  infancy  of  the  latter.  Upon  the  ward's  ar- 
riving at  lawful  age,  this  action  was  instituted  against 
appellee  upon  his  oflScial  bond;  the  petition  stating 
substantially  the  foregoing  facts  with  regard  to  the 
estate,  the  appointment  and  qualification  of  the  guar- 
dian, and  that  the  surety  on  the  guardian's  bond  was 
at  the  time  of  her  acceptance  insolvent,  and  known 
to  be  so  by  him;  that,  by  reason  of  the  execution  of 
the  bond  as  guardian,  and  the  acceptance  of  Mrs. 
Mary  Lee  as  surety  thereon,  T.  D.  Brown  received 
into  his  hands  and  custody  all  the  personal  estate  of 
the  infant ;  that  he  has  become  w'holly  insolvent,  and. 
unless  the  ward  can  recover  a  judgment  against  ap- 
pellee equal  to  the  estate  received  and  squandered 
by  his  guardian,  it  will  be  entirely  lost  to  him;  that 
by  reason  of  the  failure  of  appellee,  as  county  judge 
aforesaid,  to  require  of  His  guardian  a  solvent  surety, 
the  ward  has  been  damaged  in  the  sum  of  $3,216, 
for  whidi  he  prays  judgment.  A  general  demurrer 
was  interposed  in  the  foregoing  petition,  and  over- 
ruled by  the  court,  whereupon  appellee  answered, 
placing  in  issue  its  material  allegations.    Upon  trial 
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of  the  case,  the  court  dismissed  the  petitionl  from 
which  judgment  this  appeal  is  prosecuted. 

The  first  question  with  which  we  are  confronted  is 
whether  or  not,  assuming  that  the  estate  of  the  in- 
fjuit  was  in  whole  or  in  part  lost  by  the  insolvency 
of  the  guardian  and  his  surety,  the  county  judge  who 
accepted  the  insolvent  surety  is  responsible  for  the 
loss,  imder  the  provisions  of  sec.  2018  of  the  Ken- 
tucky Statutes  of  1903.  The  rule  is  well  settled  in 
this  State  that  the  county  judge  is  not  an  insurer 
of  the  solvency  of  the  sureties  he  accepts  on  guar- 
dians* bonds,  and,  if  the  evidence  before  him  as  to 
their  solvency  is  such  as  would  satisfy  a  person  of 
ordinary  prudence  and  judgment,  he  is  not  liable  for 
loss  occasioned  by  their  insolvency.  (Burdine  v.  Pet- 
tus,  79  Ky.,  240;  Cosby  v.  Com.,  91  Ky.,  235,  12  Ky. 
Law  Eep.,  808,  15  S.  W.,  514;  Kimball  v.  Thurman, 
98  Ky.,  578,  17  Ky.  Law  Bep.,  1222,  33  S.  W.,  834; 
Oonmionwealth  v.  Tilton,  63  S.  W.,  602,  23  Ky.  Law 
Bep.,  753.)  But  if,  on  the  contrary,  the  county  judge 
knows  that  the  surety  is  insolvent,  or  if  he  be  ig- 
norant, and  fails  to  exercise  reasonable  diligence  to 
inform  himself,  and  accepts  an  insolvent  surety,  he 
is  clearly  liable  if  loss  occurs.  In  the  light  of  these 
two  principles,  we  will  investigate  the  knowledge  of 
the  appellee  as  to  the  insolvency  of  the  surety  in  the 
case  at  bar.  Upon  this  subject  we  may  accept  his 
own  statement  of  the  facts.  He  says  that  he  had 
known  J.  F.  Lee  in  his  lifetime,  and  was  acquainted 
with,  his  estate.  He  knew  the  proposed  guardian,  T. 
D.  Brown,  and  the  surety,  Mary  Lee,  well.  He  knew 
Mrs.  Lee  had  no  property  of  any  description,  except 
the  distributable  share  of  her  husband's  estate  and 
her  dower  or  homestead  interest  in  his  realty.  As 
administrator,  he  turned  over  to  the  surety  her  share 
as  distributee  of  her  husband's  estate.  Her  distribut- 
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able  share  of  her  husband's  estate  consisted,  first,  of 
about  $2,000  in  money;  and,  second,  $500  or  $600 
worth  of  articles  of  personalty  exempt  from  distribu- 
tion and  sale,  which  she  received  under  subsection  5 
of  section  1403  of  the  Kentucky  Statutes  of  1903.  As 
the  money  was  not  subject  to  execution,  and  the  other 
personalty  received  by  her  was  exempt  from  the  pay- 
ment of  her  debts,  its  possession  added  nothing  to  her 
solvency.  It  is  not  clear  from  the  record  whether 
she  took  a  homestead  interest  in  her  husband's  estate, 
or  dower.  This,  however,  is  immaterial,  as  in  either 
case  she  was  entitled  to  hojnestead  in  it  as  against 
her  creditors.  These  facts  being  within  his  knowl- 
edge, the  judge  can  not  be  heard  to  say  he  was  sat- 
satisfied  the  surety  was  suflScient,  unless  we  are  to  hold 
that  he  might  wilfully  shut  his  eyes  to  the  fact  that 
she  had  no  property  whatever  subject  to  execution, 
and  assert  that  nevertheless  he  was  satisfied  of  her 
sufiiciency ;  in  other  words,  knowing  her  insuflSciency, 
he  was  still  satisfied  of  her  sufiiciency.  The  appellee 
may  have  believed  (and  we  have  no  doubt  he  did 
believe)  the  interest  of  the  infant  would  be  safe  in 
the  hands  of  his  brother-in-law,  the  guardian,  and 
his  mother,  the  surety,  and  that  they  would  deal  hon- 
estly and  equitably  with  him  and  his  estate ;  but  this 
is  vastly  different  from  being  satisfied  of  the  suffi- 
ciency of  the  surety.  The  object  of  the  statute  is 
to  protect  the  estate  of  infants  in  the  hands  of  guar- 
dians, and  the  liability  of  county  judges  for  accept- 
ing insufiicient  sureties  on  guardian's  bonds  is  to  in- 
sure the  exercise  of  ordinary  judgment  and  prudence 
on  their  part  in  seeing  to  it  that  the  proposed  sure- 
ties are  sufficient.  This  construction  admits  of  no 
sentimental  belief  on  the  part  of  the  judge,  based 
upon  the  relationship  of  the  parties  in  interest.  The 
statute  is  a  practical  one,  requiring  prudence  and 
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diligence  in  the  protection  of  the  infant's  property. 
We  conclude  that  the  evidence  shows  the  appellee 
knew  at  the  time  he  accepted  Mrs.  Lee  as  surety 
upon  the  guardian's  bond  of  T,  D.  Brown  she  had  no 
property  subject  to  execution,  and  consequently  knew 
she  was  insufficient  as  surety  under  the  statute,  and 
is,  therefore,  liable  for  whatever  damage  accrued  to 
the  infant  by  reason  of  this  insufficiency. 

This  brings  us  to  the  second  branch  of  this  case. 
The  measure  of  appellee's  liability  to  the  injured 
ward  is  to  make  good  whatever  judgment  the  latter 
would  be  entitled  to  recover  against  his.  guardian 
and  the  surety.  In  this  case  the  liability  is  reached 
by  a  consideration  of  the  sum  received  by  the  guar- 
dian, the  rate  of  interest  with  which  he  is  charge- 
able, and  the  legitimacy  of  his  expenditures. 

Section  2035  of  the  Kentucky  Statutes  of  1903  re- 
quires that  the  guardian  shall  be  charged  with  any 
balance  of  his  ward's  money  remaining  in  his  hands 
at  the  end  of  a  year,  which  ought  to  have  been  in- 
vested or  loaned  out  in  a  reas'onable  time,  and  that 
he  should  be  charged  with  interest  upon  interest,  in 
biennial  rests,  during  the  period  he  so  held  it  without 
investment.  This  rule  of  computation  was  properly 
adhered  to  by  the  commissioner  appointed  to  audit 
the  accounts  of  the  guardian. 

Ordinarily,  parents  are  required  to  support  their 
infant  children  without  charge ;  but  where  the  parent 
is  poor,  and  unable  to  discharge  this  legal  and  moral 
duty,  and  the  infant  has  an  estate  of  its  own,  the 
liaw  allows  the  parent  remuneration  out  of  the  estate 
of  the  child.  It  is  also  a  general  rule  that  the  prin- 
cipal of  an  infant's  estate  can  not  be  expended  for 
maintenance;  but  this  rule,  under  section  2034  of  the 
statute,  is  subject  to  the  exception  that,  where  the 
ward  is  of  such  tender  years  or  infirm  health  that 
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he  can  not  be  bound  out  as  an  apprentice,  or  ud 
suitable  person  will  take  him  as  such,  or  when  it  is 
best  for  the  ward  that  the  principal  of  his  personal 
estate  shall  be  applied  for  his  board  and  tuition,  and 
the  court,  upon  settlement  of  the  account,  shall  deem 
such  application  to  have  been  judiciously  and  properly 
made.  (Fielder  v.  Harbison,  93  Ky.  482,  14  Ky. 
Law  Rep.,  481,  20  S.  W.,  508;  Campbell  v.  Golden, 
79  Ky.,  544;  Jarret  v.  Andrews,  7  Bush,  311;  Over- 
field  V.  Overfield,  17  Ky.  Law  Bep.,  313,  30  S.  W., 
994;  Chapline  v.  Moore,  7  T.  B.  Mon^  150;  Withers 
V.  Hickman,  6  B.  Mon.,  292;  Patton's  Adm'r  v.  Pat- 
ton's  Heirs,  3  B.  Mon.,  160.) 

Applying  these  principles  to  tiie  case  at  bar,  the 
maintenance  of  the  infant  should  be  paid,  first,  out 
of  the  income  of  the  estate ;  but,  if  the  circumstances 
were  such  that  the  income  was  insufficient  for  his 
proper  support,  then  the  guardian  should  be  allowel 
to  make  up  the  deficiency  from  the  principal  of  the 
personal  estate  in  his  hands.  This  record,  in  out 
opinion,  shows  that  the  mother  was  unable  to  sup- 
port her  son  from  her  own  small  estate  without  as- 
sistance from  his.  She  should  be  allowed,  therefore, 
a  reasonable  sum  for  his  maintenance  during  his 
years  of  helpless  infancy,  but  should  not  be  allowed 
to  charge  where  his  labor  for  her  was  equal  to  the 
value  of  his  maintenance. 

We  have  not  imdertaken  to  lay  down  a  hard  and 
fast  rule  for  the  chancellor  on  thisi  branch  of  the 
case,  as  all  of  the  facts  necessary  for  its  adjudication 
are  not  now  in  the  record.  If  the  mother  and  in- 
fant children  lived  together,  and  the  infant's  land 
was  used  for  the  common  support  of  the  family,  that 
ought  to  be  considered  in  estimating  the  amount  of 
his  board.  If  the  mother  elected  to  take  a  home- 
stead interest  instead  of  dower  in  her  husband's  es* 
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tate,  the  homestead  being  for  the  benefit  of  herself 
and  infant  children,  that  fact  should  be  considered. 
The  attempt  to  expend  the  principal  of  the  ward's 
estate  should  be  carefully  si3rutinized,  and  not  al- 
lowed except  where  the  circumstances  clearly  come 
within  the  permission  of  the  statute. 

Upon  the  return  of  the  case,  the  chancellor  will  ex- 
perience no  difl&culty  in  arriving  at  a  proper  judg- 
ment. Both  parties  should  be  permitted  to  amend 
the  pleadings  and  proof  in  any  reasonable  way  neces- 
sary to  bettei:  present  the  case  under  the  principles 
herein  enunciated 

Judgment  reversed  for  further  procedure  consist- 
ent with  this  opinion. 

Modified  Opinion  by  JtrDOE  O'Rear  on  Eehearing, 
December  16, 1905. 

A  surety  upon  a  guardian's  bond  must  be  solvent 
to  be  sufficient.  While  the  statute  says  that  the 
county  judge  is  liable  if  he  accepts  such  sureties  as 
do  not  satisfy  him  of  their  sufficiency,  it  does  not 
follow  that  his  being  merely  satisfied  will  exonerate 
him  from  liability  to  the  ward  for  failing  to  require 
sufficient  surety.  Yet  his  liability  is  not  that  of  an 
insurer,  but  of  one  required  to  exercise  ordinary  care 
and  good  faith  in  the  matter.  A  surety  may  be 
sufficient  who  is  solvent,  or  worth  a  sum  in  excess 
of  the  personal  estate  and  income  of  the  real  estate 
of  the  ward,  although  the  surety's  property  may  not 
all  be  subject  to  levy  of  an  execution.  He  miglit 
have  property  subject  to  execution  equal  to  the  value 
of  the  ward's  estate,  and  yet  be  insufficient,  as  if  he 
were  insolvent;  that  is,  if  on  a  winding  up  of  hU 
business  he  would  not  have  enough  property  to  pay 
his  debts,  or  be  unable  to  pay  his  debts  in  the  or- 
dinary course  of  daily  transactioiu    We  think  the 
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test  of  the  surety's  sufficiency  is  whether  he  is  sol- 
vent, being  a  resident  of  the  State  and  having  enough 
property  liable  for  debts  to  pay  the  liability  assumed 
to  the  ward  in  addition  to  the  surety  *s  other  liabil- 
ities. The  county  judge's  liability  to  the  ward  is  if 
he  fails  to  use  ordinary  care  to  acquaint  himself  with 
the  solvency  of  the  sureties  accepted  by  him  on  the 
bond,  and  accepts  insufficient  surety  without  exercising 
such  c^re.  In  this  case  we  are  satisfied  from  the 
record  that  the  county  judge  did  not  use  that  degree 
of  care  in  taking  the  bond,  or  in  seeing  to  it  that  it 
continued  safe. 

While  the  opinion  is  modified  to  the  extent  indicated, 
the  petition  for  rehearing  is  overruled  on  the  merirs 
of  the  case. 

Judge  Barker  dissents  to  modification  of  opinion. 


Case  56.--ACTION  BY  J.  T.  EVITTS  AGAINST  THE  CITY  OP 
PADUCAH   FOR   SAJLAUY    AS    CITY   JAILOR.-^May   4. 

^  City  of  Paducah  v.  Evitts. 

Appeal  from  McCracken  Circuit  Court. 

W.  M.  Eeed,  Circuit  Judge. 

Judgment  for  plaintiff.     Defendant  appeals.     Af- 
firmed. 

Office  and  Officers  —  Ordinances  —  City  Jailer — Salary — ^Deputy — 

Duties. 

1.  Ordinances— CKy  Jailor — Salary — ^Deputy— Und^i*  Ky.  Stats., 
sec.  3154,  providing  for  the  election  of  a  city  Jailer  by  the 
voters  of  cities  of  the  second  class,  and  fixing  his  compen- 
sation at  not  less  than  f  1,500,  nor  more  than  |2,500  per  an- 
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num,  and  allowing  him  a  deputy  jailer,  an  ordinance  of  a 
second  class  city  fixing  the  salary  of  the  dty  Jailer  at  $1,320 
per  annum  in  full  of  all  payments  for  cooks  or  other  help 
which  the  city  jailer  may  see  fit  to  employ,  Is  invalid  to 
the  extent  that  it  allows  him  less  than  $1,600  per  annum, 
and  denies  him  a  deputy  jailer. 
2.  Janitor  of  City  Hall — ^Duties  of  City  Jailer — ^An  ordinance  of  a 
second  class  city  which  provides  tlmt  the  jailer  shall  per- 
form the  duties  of  janitor  of  the  city  hall  and  the  building 
adjacent  thereto,  in  which  is  located  the  offices  of  the 
city  engineer  and  the  dty  street  inspectoor,  is  valid  under  sec- 
3145,  Ky.  Stats.,  whicli  provixlee  that  the  jailer  "shall  perform 
such  duties  as  the  geneml  council  may  by  ordinance  pro- 
scribe." 

OAMPBEILL  &  CAMPBELL  and  B.  H.  PURYEAR,  of  counsel, 
for  appellanit. 

1.  The  jailer  was  elected  to  the  office  with  a  full  knowledge 
of  the  law  and  the  power  of  the  council  to  impose  additional 
duties  upon  him,  and  it  does  not  lie  In  his  mouth  to  say  that  the 
city  could  not  legally  pass  an  ordinance  requiring  him  to  perform 
the  duties  of  janitor  of  the  city  hall. 

2.  The  most  serious  question  Involved  In  this  case  Is  whether 
sec.  3145,  Ky.  Stats.,  being  a  part  of  the  charter  of  cities  of  the 
second  class,  is  unconstitutional  in  so  far  as  the  Legislature 
seeks  to  fix  the  conHpensaUon  or  salary  of  the  dty  jailer,  and 
thereby  prevent  the  city  from  prescribing  what  shall  be  rho 
salary  of  its  city  jailer. 

3.  The  status  that  the  National  government,  the  State  govern- 
ment, the  county  government  and  the  nanmlcipal  government  bear 
to  each  other  in  this  country  is  decidedly  unique.  It  will  be 
found  in  no  other  government.  Each  in  its  peculiar  sphere  has, 
and  exerdses,  iwrwers  that  are  peculiar  to  itself,  and  can  not  be 
constitutionally  Infringed  by  the  other.  ESach  is  to  that  extent 
imperium  In  imperio.  If  this  extremely  nicely  adjusted  balance 
of  powers  is  ignored  and  disturbed  it  produces  such  confusion 
and  is  fraught  with  so  m&ny  evils  to  constitutional  government 
that  only  the  court  with  its  strong  arm  can  readjust  matters. 
The  office  of  a  court  Is  to  see  to  it  that  one  does  not  infringe 
upon  the  right  of  another. 

4.  The  office  of  city  jailer  in  dties  of  the  second  class  is 
entirely  mtmicipal.  It  is  not  a  constitutional  office;  for  that 
Instrument  di-d  not  create  it,  nor  does  it  mention  it  anywhere. 

6.  It  seems  to  be  the  settled  policy  of  the  State  that  the  city 
alone  has  the  right  to  fix  the  salary  of  all  of  its  officers,  manifestly 
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for  the  reason  that  the  city  wus  the  best  judge  of  the  extent  of 
the  compensation  each  officer  should  receive. 

AUTHORITIBS   CITED. 

Kiy.  Stats.,  eec  3145;  OoDstitution,  sec.  99;  Crim.  CkMle,  sec.  26: 
City  of  Lexington  v.  Thompson,  24  Ky.  Law  Rep.,  384;  State  of 
Nebraslca  v.  Munroe,  76  N.  W.,  175;  Fox  v.  Mohawk  &  H.  R. 
Humane  Society,  48  N.  Y.  Sup.  Court,  625;  Adkine  v.  Tbwn  of 
Randolph,  81  Vt.,  226;  State  y.  Denny,  118  Ind.,  382  (4  L.  R.  A.. 
79);  State  v.  Denny,  118  Ind.,  449  (4  L.  R.  A.,  65);  Byansville 
V.  State,  118  Ind.,  426  (4  L.  R.  A.,  95);  MetropoHtan  Police  Board 
V.  Board  Auditors  Wayne  Co.,  68  Mich..  576;  David  v.  Portland 
Water  Comraltreo,  14  Oiegon,  98. 

J.  O.  FLOURNOY  for  appellee.  • 

It  is  the  contention  of  the  appellant  in  this  action  that  the 
ordinance,^  entitled  "An  ordinance  prescribing  the  duties  and  fix- 
ing the  bond  of  the  Jailer  of  the  city  of  Paducah,  Kentucky," 
which  ha  the  first  ordinance  asked  to  be  construed,  is  void  for 
two  reasone: 

1.  The  first  is,  that  it  is  entirely  unreasonable  to  compel  the 
jadler  to  act  as  Janitor  of  the  buildings  belonging  to  the  city, 
as  this  is  not  within  the  scope  of  the  duties  of  his  ofiloe.  The 
Jailer  of  a  city  ie  a  part  6f  the  police  machinery  of  the  State; 
bis  duties  pertain  entirely  to  matters  concerning  the  public  peace, 
such  as  saf^y  keeping  and  caring  for  prisoners,  and  compelliDg 
them  to  execute  the  Judgment  of  the  court  yiedted  i^Km  them. 
Under  this  ordinance,  however,  his  duties  are  menial  in  char- 
acter, and  comprise  scrubbing  fioors,  washing  windows,  sweep- 
ing out  ofl^cers'  rooms,  and  other  work  which  has  no  logical 
nor  legitimate  connection  with  his  position. 

2.  The  doctrine  that  an  unreafionable  ordinance  may  be  declared 
void  by  the  courts,  and  that  the  question  of  its  unreasonableness 
is  a  question  for  the  court  to  settle,  needs  no  citation  of  autho^ 
ities  to  support  it  before  this  court,  and,  therefore,  counsel  wlU 
not  attemlpt  to  cite  any  cases  supporting  this  elementary  and 
fundamental  principle. 

3.  The  other  reaison  why  the  ordinance  is  invalid  is  that  it 
relates  to  mit>re  than  one  subject,  both  in  its  title  and  in  its  body. 
It  attempts  In  one  section  to  fix  the  bond  of  a  city  Jailer,  and 
in  another  section  to  prescribe  the  duties  he  shall  perform. 

4.  There  can  be  no  question  at  all  but  that  the  Jailer  of  cities 
of  the  second  class  is  a  i)ortion  of  the  police  machinery.  His 
duties  pertain  entirely  to  the  suppression  of  crime  in  the  com- 
munity, and  this  b^ing  the  case,  the  Legislature  imq.iie0tiaiiably 
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has  the  right  to  control  him  as  against  the  municipality,  and  has 
the  right  to  fix  his  salary,  as  well  as  to  say  how  he  should  be 
appointed. 

AUTHOBITIES  CITED. 

Sec.  26,  CHmlnal  Code;  Session  A<cts  of  the  Ky.  Legislature, 
1902,  chap.  8;  City  of  Lexington  y.  Thompson,  2i  Ky.  Law  Rep., 
384;  Neumeyer  v. 'Krakel,  23  Ky.  Law  Rep.,  195;  Police  Commis- 
sioners y.  Louisville,  3  Bush,  196;  Beach  on  Public  Corporations, 
sec.  173;  Ddllon  on  Municipal  Corporations,  sec  60;  Williams  v 
Eggleoton,  170  U.  S.,  1047. 

Opinion  by  Judge  Paynter. — Affirming. 

This  action  involves  the  question  as  to  the  validity 
of  certain  ordinances  of  the  city  of  Paducah,  a  city 
of  the  second  class.  Section  3145,  Ky.  Stats.,  1903, 
provides  for  the  election  of  a  city  jailer  in  cities  of 
the  second  class  by  the  qualified  voters,  and  that  he 
shall  hold  his  office  for  four  years,  and  until  his  suc- 
cessor is  elected  and  qualified,  and  that  his  compen- 
sation shall  not  be  less  than  $1,500  nor  more  than 
$2,500  per  annum,  and  that  he  shall  be  furnished  a 
deputy  jailer  by  the  city.  The  general  council  of 
the  city  of  Paducah  enacted  an  ordinance,  a  part  of 
which  reads  as  follows:  **That  the  city  jailer  of  the 
city  of  Paducah,  Kentucky,  elected  in  pursuance  of 
the  general  laws  governing  cities  of  the  second  class, 
shall  receive  as  his  compensation  for  his  services  the 
sum  of  thirteen  hundred  and  twenty  dollars  ($1,320) 
per  annum,  payable  in  monthly  installments  as  other 
salaries  are  paid.  And  said  salary  is  to  be  in  full  of 
all  payments  of  cooks  or  other  help  which  the  city 
jailer  may  see  fit  to  employ.'*  The  question,  then, 
is  did  the  general  council  have  the  right  to  fix  a  less 
compensation  for  the  jaUer  thau  that  fixed  by  the 
statute  for  the  government  of  cities  of  the  second 
class!  Section  3064,  Ky.  Stats.,  1903,  provides  that 
the  general  council,  unless  otherwise  provided  l;^y  law, 
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shall  fix  the  salaries  and  compensation  and  prescribe 
the  duties  of  all  officers  and  deputies  and  employes 
of  the  city,  except  as  to  persons  in  office  when  the 
act  took  effect.  It  is  evident  from  this  section  that 
the  Legislature  did  not  intend  that  the  general  coun- 
cil of  cities  of  the  second  class  should  fix  the  salaries 
of  officers  where  they  were  fixed  by  the  statute.  It, 
therefore,  follows  that  the  general  coimcil  acted  with- 
out authority  in  fixing  the  salary  of  the  jailer,  and, 
in  effect,  denying  him  a  deputy.  The  ordinance  is 
in  conflict  with  the  statute  in  fixing  the  compensation 
at  less  than  the  minimum  salary  fixed  by  the  statute. 
It  is  urged  that  the  ordinance  is  valid,  because  of 
the  case  of  City  of  Lexington  v.  Thompson,  113  Ky., 
540,  68  S.  W.,  477,  24  Ky.  Law  Rep.,  384,  57  L.  R. 
A.,  775.  The  correctness  of  that  case  is  seriously 
questioned  in  a  case  now  pending  in  this  court  As- 
suming that  opinion  to  be  correct,  it  does  not  an- 
nounce a  doctrine  different  from  the  conclusion  we 
have  reached  in  this  case.  In  that  case  tiie  court 
treated  firemen  as  simply  employes  of  the  city,  and 
that  their  control  and  compensation  received  was  left 
entirely  to  the  municipality;  and  this  was  upon  the 
idea  that  the  right  to  employ  and  pay  a  fire  depart- 
ment is  not  a  governmental  function  which  should 
be  exercised  or  regulated  by  the  Legislature.  The 
reasoning  in  that  case  shows  that  the  control  of  the 
police  system'  of  a  city  is  a  governmental  function, 
and  forms  a  part  of  the  State  government,  and  is 
subject  to  legislative  control.  In  the  case  of  Police 
Commissioners  v.  City  of  Louisville,  3  Bush,  597,  this 
court  held  that  the  Legislature  had  the  right  to  take 
entire  control  of  the  police  system  in  cities,  unle?« 
restricted  by  some  constitutional  provision.  The  of- 
fice of  jailer  in  cities  is  a  necessary  adjunct  to  the 
enforcement  of  the  penal  and  criminal  laws  of  the 
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State.  It  is  just  as  essential  to  have  some  place  to 
confine  violators  of  the  law  and  those  charged  with 
offenses  as  it  is  to  have  officers  to  arrest  and  courts 
to  try  them.  It  is  an  office  established  for  govern- 
mental purposes,  and  essential  to  the  enforcement  of 
the  criminal  and  penal  statutes  of  the  State.  The  of- 
fice is  filled  by  an  election  of  the  people,  and  is  a 
four-year  term. 

There  is  another  ordinance,  the  validity  of  which 
is  here  questioned,  which  provides  that  the  jailer  shall 
perform  the  duties  of  janitor  of  the  city  hall  and 
the  buildings  adjacent  to  the  city  hall  property  in 
which  are  located  the  offices  of  the  city  engineer  and 
city  street  inspector.  It  is  insisted  that  the  jailer 
should  not  be  burdened  by  the  duties  imposed  by  this 
ordinance,  and  the  city  has  no  right  to  impose  it. 
Section  3145,  Ky.  Stats.,  1903,  provides  that  the  jailer 
*' shall  perform  such  duties  as  the  general  council 
may  by  ordinance  prescribe.'*  When  the  appellee 
was  elected  and  accepted  the  duties  of  the  position, 
he  did  so  with  the  knowledge  that  the  general  council 
had  the  right  to  prescribe  his  duties  from  time  to 
time,  therefore,  we  are  of  the  opinion  that  the  ordi- 
nance imposing  this  duty  is  valid. 

The  judgment  is  affirmed. 


Case  57.— ACJTION  BY  MARY  B.  SUGG  AGAINST  THE  AETNA 
UPB  INSURANCE  CO.  TO  RECOVER  ON  LIFE  OF  HER 
DEOBASErD  HUSBAND— May  5. 

Aetna  Life  Insurance  Co.  v.  Sugg. 

Appeal  from  Logan  Circuit  Court. 

W.  P.  Sandidge,  Circuit  Judge. 
VQl.  l»-W 
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Judgment  for  plaintiff.    Defendant  appeals.    Af- 
firmed. 

Life  Insurance — Default — ^PaM-up  Policy— Demand — Limitation — 
S.  look  out  a  life  policy  for  $5,000  in  appellant  company  on 
the  twenty-payment  plam,  payable  to  his  wife,  the  annual 
premium  being  $203.90,  on  which  he  paid  nine  annual  pay- 
ments and  defaulted,  and  died  four  years  and  eleven  days 
after  making  the  first  defauilt.  The  policy  under  its  terms 
gave  the  insured  after  making  three  annual  payments,  the 
'  right  to  surrender  his  policy  and  demand  a  paid-up  policy 
within  twelve  months  after  making  default,  which  insured 
failed  to  obtain.  The  beneficiary  within  five  years  after  the 
first  default  demanded  that  such  paid-up  policy  be  issued 
to  her  for  $2,150,  which  appellant  refused  and  offered  her 
the  "legal  reserve,"  amounting  to  $1,190,  which  she  refused. 
Held — That  sbe  is  entitled  to  recover  the  value  of  the  paid- 
up  policy,  $2,150,  as  though  it  had  been  applied  f6r  by  the 
Insured  within  twelve  months  after  the  first  default  in  the 
payment  of  the  premium. 

THUM  &  CLABK  for  appellant  '        i 


POINTS  AND  AUTHORITIES. 

1.  The  insured  took  out  a  twenty-pay  policy  for  $5,000  in  ap- 
pellant com|)ajiy,  paid  nine  premiums  and  defaulted  in  further 
premiums.  He  died  four  and  a  half  years  after  the  first  default. 
Wtthin  five  years  from  first  default  his  wife  and  beneficiary  de- 
manded a  paid-up  policy  for  $2,150,  which  was>  refused,  and  brought 
suit  for  that  amount.  Under  the  conditions  of  the  policy  the  in- 
sured would  have  been  entitled  to  a  paid-up  policy  for  that  sum 
if  he  had  applied  for  it  within  twelve  monlths  after  firat  default, 
and  in  the  event  that  he  failed  so  to  do  then  another  condition 
came  into  effect  automatically  by  the  terms  of  the  policy  provid- 
ing for  payment  of  the  legal  reserve  as  therein  set  out 

In  such  a  state  of  case  the  second  surrender  value  is  what  the 
beneficiary  is  entitled  to,  calculated  as  prescribed  in  the  policy. 
When  two  or  miore  substantial  surrender  values  are  provided  in 
the  policy  and  one  of  tbem  (for  instance  a  paid-up  policy), 
mtay  be  had  if  applied  for  within  a  given  time,  if  it  be  not  applied 
for  within  said  time,  then  the  other  surrender  value  must  take 
effect;  the  limitation  of  time  is  valid  and  the  conditions  of  the 
policy  are  to  be  upheld  as  laid  down  therein.  It  is  a  perfectly  valid, 
legal  and  proper  contract  for  the  parties  to  miake  and  will  be  esor 
forced  according  to  its  tcrmsw  (Crutch^eld  v,  Union  Central  Ins,  Co., 
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23  Ky.  Law  Rep.,  2300;  Dniry  v.  New  Tork  Life  Ins.  Co.,  25  Ky. 
Law  Rep.,  68;  Mut.  Ben,  Life  Ine.  Co.  v.  Harvey,  25  Ky.  Law  Rep., 
1992;  New  York  Life  Ins.  Co.  v.  Melnken,  25  Ky.  Law  Rep.,  2113; 
2  May  on  Insurance,  sec.  344b,  note.) 

2., It  is  not  contrary  to  the  principle  laid  down  in  the  cases  re- 
ferred to  below  to  enforce.  Just  as  made,  a  policy  contract  pro- 
viding two  or  more  alternative  surrender  values.  The  cases  be- 
low decide  that  a  reasonaible  time  (generally  five  years)  will  be 
afforded  within  which  to  apply  for  a  paid-up  policy,  the  reason 
being  that  otherwise  a  total  forfedture  would  result  of  all  value 
earned  by  the  insured  in  continuously  paying  three  annual  pre- 
mdumiB  before  default.  In  all  the  ca-ses  in  whlcfti  this  principle 
is  decided  there  was  but  one  privilege  or  surrender  value  provided 
-  in  the  policy,  and  if  this  were  denied  there  was  no  alternative 
whatever  but  forfeiture.  (Washington  Life  In<&.  Co.  v.  Glover,  25 
Ky.  Law  Rep.,  1327;  Manhattan  Hfe  Ins.  Co.  v.  Patterson,  22  Ky. 
Law  Rep.,  1287,  anid  all  the  other  cases  relied  on  by  the  appellee.) 

H.  a  MicOHUTCHESN  for  appellee. 


POINTS  AND  AUTHORITIES. 

Henry  K,  Sugg  was  the  owner  of  a  i>articiipatlng  twenty-year 
life  policy  for  the  sum  of  $5,000  in  the  ap-pellant  company,  by  the 
terms  of  which  he  was  to  pay  to  said  company  twenty  annual 
premiuma  of  $203.90,  beginning  September  8,  1890.  He  paid  nine 
of  the  premiums  and  defaulted  In  the  payment  of  the  tenth,  which 
was  due  September  8,  1899.  On  Septemiber  19,  1903,  he  died. 
His  wife,  Mary  E.  Sugg,  was  named  as  beneficiary  in  the  policy, 
and  in  the  latter  part  of  the  year  1903,  within  five  years  after  de- 
fault in  payment  of  premium,  she  made  demand  upon  the  ap- 
pellant comipany  that  it  issue  to  her  a  paid-up  policy  for  $2,150, 
as  provided  by  the  terms  of  the  original  iwlicy,  or  pay  to  her 
aaid  sum.  This  demand  of  appellee  was  based  upon  section  2  of 
the  original  policy,  which  provided  for  the  paid-up  policy  if  de- 
manded within  12  months  from  date  of  default  in  payment  of 
premium,  and  upon  the  decisions  of  this  court  holding  that  In 
such  cases  time  Is  not  of  the  essence  of  the  contract,  and  she  had 
a  reasonable  tlmiS  within  which,  to  demand  the  paid-up  policy, 
and  that  this  court  has  held  five  years  to  be  a  reasonable  time. 
Section  3  of  the  policy  provided  for  the  payment  to  the  beneficiary 
the  legal  reserve  In  the  event  of  forfeiture  under  section  2, 
the  respective  anuounts  in  each  instance  to  be  paid  after  satisfac- 
tory i>roof  of  the  death  of  the  Insured.  Her  de^iand  was  further 
based  upon  the  principles  established  in  a  long  line  of  decisions 
by  this  court  providing  againet  a  forfeilture  of  a  part  as  well  as 
a  whole,  and  the  fact  that  sec  3  could  not  become  operative  until 
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the  policy  becanie  null  and  void  by  the  Insured's  failure  to  comply 
with  sec.  2  an-d  until  he  was  divested  of  all  rights  thereunder. 
Appellee'a  contention  is  that  sees.  2  and  3  do  not  constitute  two 
surrender,  values,  respectively,  and  that  she  had  five  yeara  with-n 
which  to  demand  the  paid-up  policy  as  providied  for  by  sec.  2,  and 
that  the  policy  never  became  null  and  void,  and,  therefore,  sec. 
3  does  not  govern  her  right  of  recovery  herein.  (Montgomery  v. 
Phoenlz  Mutual  Life  Ins.  Oo.,  77  Ky.,  51;  M}utual  Life  Ins.  Co.  v. 
Jari)oe,  102  Ky.,  80;  Manhattan  Life  Ins.  Co.  v.  Patterson,  22  K}'. 
Law  Rep.,  1287;  Washington  Life  In«.  Co.  v.  Miles,  23  Ky.  Law 
Rep.,  1705;  E}aui'table  Life  Ins.  Co.  v.  Warren  Deposit  BcuKk,  25 
Ky.  Law  Rep.,  839;  Washin^iton  Life  Ins.  Co.  v.^Glover,  25  Ky. 
Law  Rep.,  1327;  Washington  Life  Ins.  Co.  v.  Lyne,  26  Ky.  Law 
Rep.,  1070;  Souithern  Mutual  Life  Ins.  Co.  v.  Montague,  84  Ky., 
654;  Jackson  v.  Southern  Mutual  Life  Ins.  Co.,  79  Ky.,  407.) 

Opinion  by  Judge  Settle — ^Af&rming. 

Henry  H.  Sugg,  of  Logan  county,  at  45  years  of 
age  procured  on  his  life  what  is  called  a  twenty-pay- 
ment policy  of  insurance  for  $5,000  in  the  appellant 
company,  and  the  annual  premium  on  which  was 
$203.90.  He  paid  nine  annual  premiums,  but  failed 
to  pay  any  subsequent  premium  maturing  before  his 
death,  which  occurred  four  years  and  eleven  days 
after  the  first  default  in  the  payment  of  premium. 
Alfter  his  death,  and  within  five  years  of  the  time  of 
the  first  default  in  the  payment  of  premium,  his 
widow,  the  appellee,  Mary  E.  Sugg,  beneficiary  in  the 
policy,  demanded  of  appellant  that  it  issue  to  her  a 
paid-up  policy  for  $2,150,  or  pay  her  that  sum  as  pro- 
vided by  the  terms  of  the  first  policy,  and,  her  de- 
mand not  being  complied  with,  she  brought  suit 
against  appellant  to  recover  of  it  $2,150,  the  value  of 
the  paid-up  policy  as  of  the  death  of  the  insured. 
The  answer  of  appellant  denied  that  appellee  was  en- 
titled to  a  paid-up  policy  for  $2,150,  or  any  other 
sum,  or  to  recover  of  it  that  sum  or  any  other,  as  the 
value  of  such  policy,  but  admitted  that  she  was  en- 
titled to  receive  what  is  designated  in  the  policy  is- 
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sued  on  the  life  of  her  husband  as  the  ''legal  reserve/' 
amounting  to  $1,198,  which  it  paid  into  court  and 
tendered  appellee  in  satisfaction  of  her  claim,  but 
which  she  refused  to  accept.  The  lower  court  sus- 
tained a  demurrer  to  appellant's  answer,  and,  it  fail- 
ing to  plead  further,  judgment  was  rendered  in  appel- 
lee's behalf  for  $2,150,  as  the  value  of  a  paid-up 
policy,  and  of  that  judgment  appellant  now  complains. 

Sections  2  and  3  of  the  policy  issued  by  appellant 
on  the  life  of  Henry  H.  Sugg  contain  the  provisions 
bearing  on  the  questions  presented  by  the  record. 
They  are  as  follows: 

''Sec.  2.  When  the  premiums  of  this  policy  have 
been  paid  as  they  become  due  for  three  years  or  more, 
and  default  thereafter  occurs  in  the  payment  of  any 
premium,  a  paid  up  non-participating  stock  policy  will 
be  issued  in  accordance  with  the  printed  table  on  the 
reverse  of  this  page,  provided  this  policy  is  sur- 
rendered and  returned  to  this  company  and  applica- 
tion made  for  said  paid-up  policy  within  twelve 
months  from  the  time  of  tiie  first  default  of  the  pay- 
ment of  premium,  otherwise  this  policy  shall  become 
and  be  null  and  void,  except  as  provided  in  section  3 
of  these  conditions ;  and  in  determining  the  amount  of 
paid-up  insurance  to  be  issued,  the  premiums  paid 
for  entire  years  only  will  be  considered. 

"Sec.  3.  In  every  case  where  this  policy  shall  be 
or  become  void,  if  the  premiums  for  three  entire 
years  have  been  paid,  the  legal  reserve  at  end  of  last 
policy  year  for  which  the  entire  premium  has  been 
paid,  calculated  according  to  the  actuaries'  table  of 
mortality  and  4  per  cent,  interest  shall  not  be  for- 
feited to  said  company,  but  the  same  shall  be  due  and 
payable  ninety  days  after  satisfactory  proof  of  the 
death  of  the  said  insured.'' 

It  is  contended  by  appellant  that  though  the  in- 
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sured,  under  sec.  2  of  the  policy,  would  *have  been  aa- 
titled  to  a  paid-up  policy  for  $2,150  if  he  had  applied 
for  it  within  12  months  after  the  first  default  in  the 
payment  of  premium,  as  he  failed  to  do  so  the  poli'jy 
became  null  and  void,  notwithstanding  which,  under 
the  condition  expressed  in  sec.  3,  he  automatically 
became  entitled  to  the  legal  reserve  at  the  end  of  the 
last  policy  year  for  which  the  entire  premium  had 
been  paid,  calculated  according  to  the  Actuaries' 
Table  of  Mortality,  and  4  per  cent,  interest,  pay- 
able in  90  days  after  satisfactory  proof  of  the  death 
of  the  insured.  In  other  words,  it  is  appellant's  con- 
tention that  two  substantial  surrender  values  are  pro- 
vided in  the  policy,  and  that  where  this  is  the  case, 
and  one  of  them  may  be  had  if  applied  for  within  a 
given  time,  but  is  not  applied  for  within  such  time,  then 
the  other  surrender  value  must  take  effect;  the  limi- 
tation of  time  is  valid,  and  should  be  enforced  as  any 
other  condition  of  the  contract.  In  support  of  this 
view,  appellant  cites  the  cases  of  Crutchfield  v.  Union 
Central  Life  Insurance  Co.,  113  Ky.,  53,  67  S.  W., 

67,  23  Ky.  Law  Rep.,  2300;  Drury's  Adm'x  v.  New 
York  Life  Ins.  Co.,  74  S.  W.,  663,  25  Ky.  Law  Rep.. 

68,  61  L.  R.  A.,  714;  Mutual  Benefit  Life  Ins.  Co.  v. 
Hervey,  117  Ky.,  — ,  79  S.  W.,  218,  25  Ky.  Law.,  1992; 
New  York  Life  Ins.  Co.  v.  Meinken's  Adm'r,  80  S. 
W.,  175,  25  Ky.  Law  Rep.,  2113,  and  2  May  on  Insur- 
ance, sec.  344b,  note.  In  each  of  the  cases  cited  the 
policy  allowed  the  insured,  in  payment  of  premium, 
after  the  third  premium  had  been  paid,  in  the  event  of 
default,  to  have  his  legal  reserve  applied  in  payment 
of  other  paid-up  insurance,  if  applied  for  in  a  given 
time  and  the  first  policy  surrendered;  but  if  no  de- 
mand was  made  for  such  paid-up  insurance  in  the 
specified  time,  then  the  reserve  was  applied  by  the 
terms  of  the  policy  to  the  purchase  for  tiie  insured  of 
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ctended  or  term  insurance,  payable  after  the  death 
P  the  insured,  if  such  death  should  occur  within  a 
mited  time  after  default  in  payment  of  premium, 
hat  is,  the  insured  had  two  options,  which  by  the 
rms  of  the  policy,  had  to  be  exercised  within  a  given 
cne,  consequently  time  was  of  the  essence  of  the  con- 
act.  But  while  the  failure  of  th(3  insured  to  sur- 
nder  the  old  policy  and  demand  a  paid-up  policy 
thin  the  specified  time  constituted  a  bar  to  his  right 
thereafter  demand  a  paid-up  policy,  it  did  not  forfeit 
I  reserve,  i.  e.,  that  portion  of  the  annual  premiums 
3  company  is  by  law  required  to  set  apart  for  the 
yment  of  the  policy  at  a  certain  date  or  at  the 
ath  of  the  insured.  The  failure  to  demand  the 
id-up  policy  was  treated,  however,  as  an  election 
the  part  of  the  insured  to  take  the  term  or  ex- 
ided  insurance,  which  thereupon  automatically  went 

0  effect.  The  policy  in  the  case  at  bar  is  unlike 
►se  involved  in  the  cases,  supra.  Under  its  pro- 
ions  the  reserve  of  the  insured  could  be  used  by 

1  in  the  purchase  of  but  one  kind  of  insurance- 
paid-up  life — ^therefore  he  had  but  one  option^ 

Lch  was  to  surrender  the  policy  and  demand  of  the 
ipany  a  paid-up  policy.  His  failure,  however,  to 
ke  such  demand  did  not  forfeit  the  reserve,  or 
horize  its  application  to  the  purchase  of  extended 
;erm  insurance ;  it  was  simply  retained  by  the  com- 
y  until  his  death. 

action  3  in  the  policy  can  have  no  effect  until  *Hhe 
cy  shall  be  or  become  void,"  as  provided  by  sec. 
Should  it  be  held  by  this  court  that  the  failure  of 
insured  to  demand  a  paid-up  policy  within  12 
iths  after  default  in  payment  of  premium  ren- 
kI  the  policy  void,  it  would  result  in  confining  ap- 
3e's  recovery  to  the  amount  of  the  legal  reserve, 
ibf  being  much  less  in  amount  than  the  value  of 
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a  paid-up  policy,  would  in  eflfect  cause  a  forfeiture  to 
the  extent  of  the  difference  in  these  amounts.  Thi^ 
court  has  in  recent  years  in  numerous  cases  held  that 
five  years  is  a  reasonable  time  in  which  a  demand 
might  be  made  for  a  paid-up  policy  or  its  value. 
(Washington  Life  Ins.  Co.  v.  Miles.  &c.,  112  Ky.,  743, 
66  S.  W.,  740,  23  Ky.  Law  Eep.,  1705;  Equitable  life 
Ins.  Co.  V.  Warren  Deposit  Bank,  76  S.  W.,  391,  25 
Ky.  Law  Rep.,  839;  Washington  Life  Ins.  Co.  v. 
Glover,  78  S.  W.,  146,  25  Ky.  Law  Rep.,  1327;  Wash- 
ington Life  Ins.  Co.  v.  Lyne,  119  Ky.,  — ,  83  S.  W., 
122,  26  Ky.  Law  Rep.,  1070.)  The  demand  was  made 
in  this  case  and  brought  within  five  years  next  after 
the  first  default  in  payment  of  premiums  by  the  in- 
sured. 

Finding  uq  reason  for  distinguishing  the  policy  id 
this  case  from  those  of  the  cases  in  which  the  five-year 
rule  was  applied,  the  judgment  is  affirmed. 


Case  B8.— APPEAL  BY  THE  COUNTY  OF  JEFFERSON  TO  THE 
CIRCUIT  COURT    FROM    AN    ORDER    OF    THE    FISCAL 
COURT    OF    SAID    COUNTY    TO    PURCHASE     CERTAIN 
PLAITS   FOR   THE   USE   OF   THE   COUNTY   ASSESSOR.— 
120    456  May  6. 


Jefferson  County  y.  Young. 

Appeal  from   Jefferson    Circuit    Court,    Common 
Pleas  Branch  (Third  Division). 

Upton  W.  Muib,  Circuit  Judge. 
From  a  judgment  dismissing  the  appeal  the  county 
appeals.    Reversed* 
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Fiscal  Oourts—Appropriationa— Appeals  to  Circuit  Ck>urt— Bill  ol 
Elxceptions  —  Jurifidiction  —  Authority  Over  Assessments  — > 
County  ABseeeor.  , 

1.  Fiscal  Courts — ^Appropriation*— Appeal  to  Circuit  Court — ^BiU  of 

Elxceptions — ^Under  sections  724,  731  of  the  Civil  Code,  regu- 
lating appeals  from  fiscal  courts  to  th«  circuit  court,  such 
casee  are  to  be  tried  anew  when  appealed  to  the  circuit  court 
as  if  no  judgment  had  been  rendered,  ami  no  bill  of  excep- 
tions is  necessary. 

2.  Jurisdiction — ^Authority  Over  Assessments — County  Assessor — 

The  fiscal  court  14  one  of  limited  jurisdiction  and  authority, 
and  has  no  power  to  miake  an  assess>ment  of  the  property  of 
the  county  for  taxation,  and  has  no  control  over  the  county 
assessor,  and  such  court  has  no  authority  to  employ  a  sur- 
veyor or  to  purchase  plats  of  land  made  by  such  surveyor 
in  order  to  enable  the  county  assessor  to  fix  the  boundary 
of  lands  to  be  assessed  for  taxation  in  said  county. 

R.  W.  DINGHAAf,  county  attorney,  for  appellant. 

1.  It  will  be  seen  by  am  examination  of  the  record  that  ap- 
pellee's motion  to  dismiss  upon  the  face  of  the  papers  was  made 
long  before  the  case  was  called  for  trial  and  was  in  the  nature 
of  a  demurrer,  and  is  based  upon  the  idea  that  this  motion  should 
prevail  in  the  absence  of  a  bill  of  exceptions,  the  appellee  con- 
tending that  tihls  action  does  not  comie  up  de  novo,  but  can  only 
be  heard  ui)on  appeal  as  in  the  road  cases  from  the  county  court. 

2.  This  is  an  api>eal  from  the  fiscal  court  to  the  circuit  court, 
and  there  is  no  provision  in  the  statirte  holding  that  the  judge 
shall  sit  in  the  trial  of  these  cases  without  the  assistance  of  a 
jury.  Moreover,  there  is  no  provision  in  the  statute  authorizing 
the  fiscal  court  to  prepare  and  certify  a  bill  of  exceptions.  Bills 
of  exception  were  unknown  to  the  common  law  and  are  purely 
statutory  in  origin. 

3.  Chapter  2,  title  16  of  the  Code,  sec.  724  to  731,  inclusive, 
contaiin  the  law  concerning  appeals  to  the  circuit  court  from  courts 
on  inferior  Jurisdiction,  except  where,  as  in  the  road  cases,  special 
provisions  were  made  otherwise. 

This  chapter,  applies  to  all  appeals  to  the  circuit  court,  and  sec. 
726  expressly  provides  that  appeals  shall  be  tried  anew  as  if  no 
Judgmienit  had  been  rendered. 

4.  The  main  question  involved  is  the  right  of  the  fiscal  court 
to  appropriate  $2,000  of  the  county's  money  to  purchase  maps 
from  its  own  oflSicer,  the  county  surveyor,  for  the  benefit  of  the 


5f  We  maintain  that  the  Legislaiture  in  that  chapter  of  tne 
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statute  for  levying  taxes  having  defined  the  duties  of  the  assessor 
with  reference  to  the  taxation  of  property,  excluded  aU  possible 
claim  of  right  or  authority  on  the  part  of  the  fiscal  oouit  to 
fumisih  a  m&p  or  any  other  means  for  the  aesessment  of  land  In 
the  county. 

AUTHOBITIES   CITED. 

Oen.  Staits.,  sec.  43c,  94;  Ky.  Stats.,  sec.  4303;  Am.  &  Bng.  Bncy. 
of  Plead.  &  Prac,  vol.  8,  p.  380;  Code,  cfhap.  2.  title  16,  sees. 
724  to  731;  Ohio  County  v.  Newton,  79  Ky.,  267;  Crittenden 
County  Court  v.  Shanks,  88  Ky.,  475;  Smdtli  v.  McM)eekin,  79 
Ky.,  24;  Morris  v.  Salle,  14  Ky.  Law  Rep.,117;  Laytham  v.  Nelson, 
4  Ky.  Law  Rep.,  263;  County  of  Jefferson  v.  Waters,  23  Ky. 
Law  Rep.,  669;  Ky.  Stats.,  sec.  1840;  Constitution,  sec.  126; 
Morgantown  Deposit  Bank  v.  Johnson,  22  Ky.  Law  Rep.,  210; 
Ky.  Stats.,  sec.  4449;  Pflanz,  Sheriff,  v.  Stone,  fee,  99  Ky., 
647;  Erskine  v.  Steele  Co.,  28  L.  R.  A..  645;  John  B.  Daniel 
V.  County  of  Putnam,  54  L.  R.  A.,  292;  McCann  v.  Otoe  Co. 
Com.,  9  Neb.,  324;  Manitowoc  Co.  v.  Sullivan,  5  Wis.,  115; 
Merrick  Co.  Com.  v.  Batty,  10  Neb.,  176;  Gould  v.  Sterling, 
172;  Brady  v.  New  York,  20  N.  Y..  312;  Keller  v.  Hyde,  20  Cal., 
593;  Johnson  v.  Santa  Clara  Co.,  28  Cal.,  545;  Bicknell  v.  Amador 
Co.,  30  Oal.,  237. 

O'NEAL  &  O'NEAL  for  appellee. 

1.  Without  a  bill  of  exceptions  the  circuit  court  and  tbls  hono^ 
aible  court  must  try  on  the  record  as  made  by  the  fiscal  court 
The  case  could  not  be  heard  de  novo.  The  authorities  on  this 
subject  are  conclusive,  and  we  imagine  will  not  be  questioned. 

2.  The  circuit  court  and  this  honorable  court  miust  ther^ore 
assume  the  following  facts  to  be  true: 

"Moved  by  Shively,  seconded  by  Shadburne.  that  whereas,  the 
assessor  of  Jefferson  county  has  notified  thie  court  that  the  records 
for  the  county  outside  the  city  of  Louisville  are  in  such  condition 
that  it  Is  difficult,  and  in  some  cases  impossible,  to  make  a  oo^ 
rect  or  accurate  assessment  of  property  in  said  locality  for  taxa- 
tion and  that  the  county  is  in  danger  of  losing  revenue  by  reason  of 
the  condition  of  such  records,  and  the  impossibility  of  correctly 
ascertaining  the  quantity  and  ownership  of  such  land  witbont 
a  survey,  etc." 

3.  Section  1840,  Ky.  Stats.,  expressly  authorizes  the  fiscal  court 
"to  regulate  and  control  the  fiscal  afBairs  and  property  of  the 
county." 

4.  The  corporate  powers  of  the  county  are  expressly  vested  In 
the  fiscal  court,  and  the  question  of  taxation  la  in  the  hands  o! 
that  court 
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AT7THOBITIE8  CITED. 

Hoffman  y.  B.  of  Com.  Lake  Oo.,  96  Ind.,  84;  Biggs  v.  Caldwell 
Co.,  28  Mo.,  686;  Burnett  v.  Markley,  23  Oregon,  436;  'Tasker  y. 
Garrett  Co.,  86  Md.,  150;  Stamp  y.  Cass  Co.,  47  Mich.,  330;  Sees. 
987  and  4303,  Ky.  Stats.;  Crittenden  County  Court  y.  Shanks, 
88  Ky.,  476;  Smith  y.  McMeekin,  79  Ky.,  24;  Morris  y.  Salle,  14 
Ky.  Law  Rep.,  117;  Turnpike  Co.  y.  French,  8  Ky.  Law  Rep., 
356;  Laytham  y.  Wilson,  4.Ky.  Law  Rep.,  263;  Sees.  1840,  1866, 
1877  and  1882,  Ky.  Stats.;  Lee,  &c.  y.  Pendleton  Co.  Court,  14 
Ky.  Law  Rep.,  159. 

Opinion  by  Chief  Justice  Hobson. — ^Eeversing. 

The  fiscal  court  of  Jeffersota  county  on  Decem- 
ber 2,  1902,  made  the  following  order: 

**  Moved  by  Shiveiy,  seconded  by  Shadbume,  that 
whereas,  the  assessor  of  Jefferson  county,  has  noti- 
fied this  court  that  the  records  of  the  county  outside 
the  city  of  liouisville  are  in  such  condition  that  it  is 
difficult,  and  in  some  cases  impossible,  to  make  a  cor- 
rect or  accurate  assessment  of  property  in  said  local- 
ity for  taxation,  and  that  the  county  is  in  danger  of 
losing  revenue  by  reason  of  the  condition  of  such 
records,  and  the  impossibility  of  correctly  asc>ertain- 
ing  the  quantity  and  ownership  of  such  land  without 
a  survey. 

**Aflid  it  appears  that  E.  H.  Toung,  county  sur- 
veyor, has,  at  considerable  expense  and  labor,  made 
accurate  plats  of  a  portion  of  the  land  referred  to, 
and  is  willing  to  sell  the  same  to  tlie  county  for  a 
reasonable  compensation. 

"It  is  resolved  that  this  court  shall  purchase  the 
said  plats,  a  list  of  which  has  this  day  been  filed  with 
this  court,  and  will  pay  the  said  E.  H.  Young  therefor 
the  sum  of  two  thousand  ($2,000)  out  of  the  map 
fund,  and  that  the  clerk  of  this  court  is  ordered  to 
issue  a  warrant  for  the  same  on  the  delivery  of  the 
said  plats. 
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''Ayes  and  noes  were  called  for,  and  resulted  five 
in  favor  and  four  against,  and  the  motion  was  de- 
clared carried.** 

The  county  attorney  took  an  appeal  to  the  circuit 
court.  The  circuit  court  held  that  a  bill  of  exceptions 
was  necessary,  and,  there  being  none,  dismissed  the 
appeal  on  the  ground  that  the  order  was  within  the 
authority  of  the  fiscal  court  From  this  judgment  the 
appeal  before  us  is  prosecuted. 

Section  978,  Ky.  Stats.,  1903,  so  far  as  material, 
reads:  ''Appeals  may,  be  taken  to  the  circuit  (*^^i  • 
from  all  orders  and  judgments  of  the  fiscal  court  r 
quarterly  court  in  civil  cases  where  the  value  in  con- 
troversy, exclusive  of  interest  and  costs,  is  over 
twenty-five  dollars."  As  the  amount  in  controversy 
is  over  $25,  the  appeal  to  the  circuit  court  may  be 
maintained,  and  the  county  attorney  was  authorized 
to  prosecute  it  when  so  directed  by  the  county  court. 
(Jefferson  County  v.  Waters,  111  Ky.,  286,  63  S.  W., 
613.)  The  statute  above  quoted  does  not  provide  how 
the  appeal  snail  be  taken.  Sections  700-723  of  the 
Civil  Code  of  Practice,  regulate  proceedings  in 
quarterly,  police,  county,  and  justices'  courts.  Sec- 
tions 724-731  regulate  appeals  from  their  judgments. 
Fiscal  courts  are  not  named  in  these  sections,  but 
county  courts  are.  At  the  time  of  the  adoption  of 
the  Code,  the  fiscal  court,  had  not  been  established. 
The  powers  now  vested  in  the  fiscal  court  were  then 
exercised  by  the  county  court  when  sitting  as  a  court 
of  claims.  Section  978,  Ky.  Stats.,  1903,  is  a  re-en- 
actment of  the  General  Statutes'  provision  as  to  ap- 
peals from  county  and  quarterly  courts,  the  words 
"fiscal  courts"  bein^  added  after  the  creation  of  that 
court  under  the  new  Constitution.  Under  the 
General  Statutes  appeals  were  taken  from  orders  of 
the  county  courts  when  sitting  as  a  court  of  dainu 
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under  the  provisions  of  the  Code  uhove  referred  to, 
and,  in  re-enacting  the  statute,  the  Legislature  plainly 
had  in  mind  only  continuing  the  old  law.  The  Code 
of  Practice  l>as  not  been  revised  since  1877,  and  thera- 
fore  fiscal  courts  are  not  named  in  it,  but  all  the 
powers  exercised  by  the  fiscal  court  were  exerci3ed 
by  the  county  court  under  the  old  law.  In  provid- 
ing that  appeals  may  be  taken  from  the  orders  of 
the  fiscal  courts  without  any  provisions  as  to  how  they 
are  to  be  taken,  it  must  be  presumed  that  the  Legis- 
lature, in  re-enacting  the  old  statute,  did  not  intend 
to  change  the  method  of  taking  these  appeals,  as  it 
was  silent  on  this  subject.  The  fiscal  court  being  only 
another  name  for  the  same  body  which  was  designated 
in  the  Code  by  the  words  *' county  .courts,'*  and  the 
law  allowing  appeals  from  these  judgments  having 
been  simply  re-enacted  without  change,  it  must  be  pre- 
sumed that  the  Legislature  did  not  contemplate  chang- 
ing the  old  law  as  to  the  method  in  which  appeals 
should  be  taken.  We,  therefore,  conclude  that  sees. 
724-731  of  the  Civil  Code  of  Practice  regulate  appeals 
from  fiscal  courts  to  the  circuit  courts,  and  that 
as  the  cases  are  to  be  tried  anew  as  if  no  judgment 
had  been  rendered,  no  bill  of  exceptions  is  necessary. 

It  remains  to  determine  whether  the  fiscal  court 
had  authority  to  make  a  contract  with  appellee  to  pay 
him  $2,000  for  the  plats  referred  to  in  the  order.  It 
is  insisted  that  the  fiscal  court  was  authorized  to  buy 
the  plats  in  order  to  secure  a  proper  assessment  of  the 
taxpayers  of  the  county  arid  thus  protect  its  revenues, 
if,  in  the  judgment  of  the  fiscal  court,  it  was  necessary 
to  do  so.  The  jurisdiction  of  the  fiscal  court  is  regu- 
lated by  section  1840,  Ky.  Stats.,  1903,  which  is  as 
follows:  **The  fiscal  court  shall  have  jurisdiction  to 
appropriate  county  funds  authorized  by  law  to  be  ap- 
propriated; to  erect  and  keep  in  repair  necessary  pub- 
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lie  buildings,  secure  a  sufficient  jail  and  a  comfortable 
and  convenient  place  for  holding  court  at  the  county 
seat;  to  erect  and  keep  in  repair  bridges  and  other 
structures  and  superintend  the  same ;  to  regulate  and 
control  the  fiscal  affairs  and  property  of  the  county, 
to  make  provisions  for  the  maintenance  of  the  poor, 
and  provide  a  poor  house  and  farm,  and  provide  for 
the  care,  treatment  and  maintenance  of  the  sick  poor, 
and  provide  a  hospital  for  said  purpose,  or  contract 
with  any  hospital  in  the  county  to  do  so,  and  provide 
for  the  good  condition  of  the  highways  of  the  county, 
and  to  execute  all  of  its  orders  consistent  with  the 
law  and  within  its  jurisdiction,  and  shall  have  juris- 
diction of  all  such  other  matters  relating  to  the  lev  j- 
ing  of  taxes  as  is"  by  any  special  act  now  conferred  on 
the  county  court  of  levy  and  claims.'*  It  will  be  ob- 
served that  the  fiscal  court  is  authorized  by  the  stat- 
ute to  appropriate  the  county  funds,  authorized  by  law 
to  be  appropriated,  to  erect  and  keep  in  repair  public 
buildings,  including  a  jail  and  a  place  for  holding 
court  at  the  county  seat,  to  erect  and  keep  in  repair 
bridges  and  other  structures,  make  provision  for  the 
poor,  provide  for  the  good  condition  of  the 
highways  of  the  county,  and  that  it  had  juris- 
diction of  all  such  matters  relating  to  the 
levying  of  taxes  as  is  by  any  special  act  con- 
ferred on  the  court  of  claims  or  county  court.  It 
is  impossible  to  read  this  section,  which  so  carefully 
enumerates  what  the  fiscal  court  may  do,  without  con- 
cluding that  the  Legislature  intended  to  restrict  the 
fiscal  court  to  the  things  named  and  such  matters  as 
were  incidental  thereto.  The  power  to  regulate  and 
control  the  fiscal  affairs  and  property  of  the  county 
must  be  read  in  connection  with  the  other  provisions 
of  the  section.  If  these  words  were  intended  to  give 
the  fiscal  court  unlimited  jurisdiction  over  the  fiscal 
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affairs  of  the  county,  then  it  was  entirely  unnecessary 
to  stipulate  in  such  detail  what  powers  the  fiscal  court 
might  exercise.  It  will  be  observed  that  the  statute 
confers  on  the  fiscal  court  no  power  to  make  an  assess- 
ment of  the  property  of  the  county.  By  sec.  1882, 
Ky.  Stats.,  1903,  the  fiscal  court  is  authorized  to  levy 
a  tax,  but  by  sec.  1883  it  is  provided  that  the  assess- 
ment made  for  State  purposes,  when  supervised  as 
required  by  law,  shall  be  the  basis  for  the  levy  and 
collection  of  the  tax.  The  fiscal  court  may  supervise 
the  collection  of  the  tax  when  levied,  but  it  is  given 
no  authority  in  the  matter  of  assessment.  If  any 
property  is  omitted  by  the  assessor,  it  may  be  as- 
essed  by  other  oflScers,  or  by  a  proceeding  in  the 
county  court,  under  sec.  4241,  Ky.  Stats.,  1903,  but  no 
assessment  can  be  made  by  the  fiscal  court  for  simply 
county  purposes.  The  assessment  is  made  by  the 
State,  and  the  county  levy  is  collected  upon  the 
State  assessment.  The  assessor  is  paid  by  the  State 
for  making  the  assessment.  The  fiscal  court  has  no 
authority  over  him.  If  it  bought  plats  from  appellee, 
it  could  not  require  the  assessor  to  use  them.  If  the 
fiscal  court  had  made  an  order  employing  a  man  in 
each  magisterial  district,  at  an  annual  salary,  to  go 
around  with  the  assessor  and  see  that  no  property  was 
omitted  from  assessment,  it  would  hardly  be  claimed 
that  this  was  within  the  power  of  the  fiscal  court,  al- 
though the  court  believed  that  the  additional  revenue 
thus  derived  by  the  county  would  more  than  pay  the 
expense.  The  assessor  is  an  officer  of  the  law.  If 
he  fails  in  his  duty,  he  and  his  sureties  are  liable. 
But  as  he  does  not  derive  his  authority  from  the  fiscal 
court,  and  as  it  has  no  jurisdiction  over  the  assess- 
ment of  property,  it  was  without  power  to  buy  the 
plats  referred  to  for  the  purpose  of  securing  a  better 
assessment  of  the  property  of  the  county. 
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We  are  referred  to  Burnett  v.  Markley,  23  Or.,  436, 
31  Pac,  1050,  and  Hoffman  v.  Board  of  Commissioners, 
96  Ind.,  84.  In  the  Oregon  case  an  order  of  the  fiscal 
court  much  like  the  one  in  controversy  was  sustained, 
but  the  opinion  is  based  upon  the  ground  that  there  it 
is  the  '* business''  of  the  county  authorities  **to  see 
that  all  the  property  within  the  county  liable  for  taxa- 
ion  is  placed  upon  the  assessment  roU.'*  As  we  have 
said,  no  such  power  or  duty  rests  upon  the  fiscal  court 
in  this  State.  In  the  Indiana  case  the  court  upheld 
an  order  of  the  fiscal  court  securing  an  accurate  in- 
dex of  the  records  of  the  county,  but  this  decision  is 
rested  upon  the  ground  that  the  county  authorities 
are  clothed  with  power  to  keep  their  records  in  such 
condition  as  to  make  them  subserve  the  purpose  for 
which  they  were  intended.  This  case  has  no  applica- 
tion to  the  question  before  us.  The  deed  books  kept 
in  the  county  clerk's  office  are  a  public  record  kept 
at  the  county  seat  for  the  use  of  the  people  of  the 
county.  They  are  in  a  sense  county  property,  andare 
a  necessary  adjunct  to  the  county  seat.  The  fiscal 
court  may  properly  preserve  these  records  or  make 
them  accessible,  for  it  must  provide  suitable  c<mve- 
niences  for  the  county  seat.  But  it  has  no  more  power 
to  buy  plats  to  aid  the  assessor  than  it  would  have 
to  employ  an  attorney  at  the  cost  of  the  county  to  as- 
sist the  auditor's  agent  in  all  proceedings  under  sec 
4241,  Ky.  Stats.,  1903,  to  list  omitted  property.  Its 
powers  are  special,  not  general.  (Morgantown  De- 
posit Bank  v.  Johnson,  108  Ky.,  507,  22  Ky.  Law  Bep., 
210,  56  S.  W.,  825;  Jefferson  County  v.  Waters,  114 
Ky.,  48,  24  Ky.  Law  Rep.,  816,  70  S.  W.,  40;  Erskine 
V.  Steele  County  (N.  D.),  60  N.  W.,  1050,  28  L.  R  A., 
645;  Daniel  v.  Putnam  County  (Ga.),  38  S.  E.,  980, 
54  L.  E.  A.,  292;  Bickell  v.  Amador  County,  30  Cal., 
237;  McCann  v.  Otoe  County,  9  Neb.,  324,  2  N,  W., 
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707;  Manitowoc  County  v.  Sullivan,  51  Wis.,  115,  8 
N.  W.,  12;  Merrick  County  Commonwealth  v.  Batty, 
10  Neb.,  176,  4  N.  W.,  959;  Gould  v.  Sterling,  23  N. 
Y.,  463. 

Judgment  reversed,  and  cause  remanded  for  a  judg- 
ment as  herein  indicated. 


Case  59.— ACTION  BY  THE  UNION  STOCKYARDS  CO., 
AGAINST  THE  I^ORTH  BRITISH  MERCANTILE  INS.  CO., 
OP  LONDON  AND  EDINBURG  ON  A  POUCY  OP  IN^UB- 
ANCE.— May  6. 

Mercantile  In&  Ca  of  London  and  Edinbuig  v. 
Union  Stock  Yards  Ca 

Appeal  from  Jefferson  Circuit  Court,    Common 
Pleas  Branch  (First  Division). 

Emmett  Field,  Judge. 

Judgment  for  Plaintiff.    Defendant  appeals.    Af- 
firmed. 

Pire  Insurance— Removing  Hazard— Misrepresentation  by  Insured 
— 'Knowledge  of  Agent— fiub-agent— (Acts  of  Insured's  Tenant 
— Ignorance  of  Insured — ^Increasing  Risk— Restoring  Condi- 
tlOD&~^Efrect — liability  of  Insurer. 

1.  Pire  Insurance — ^Increasing  Hazard— 'Mlsrepreeentlon  by  In- 
sured— ^Appellant  had  a  policy  on  a  building  In  which  baled 
rage  were  stored,  which  are  extra  hazardous,  and  allowed  a  re- 
iHCte  on  the  risk  by  reason  of  Informiation  given  by  Wbod, 
the  secretary  of  the  Insured,  that  the  rags  bad  been  removed. 
The  policy  provided  that  "this  entire  policy  shall  be  void  If 
the  Insured  shall  conceal  or  misrepresent  In  writing,  or  other- 
<  wise,  any  material  fact  concerning  the  Insurance  or  the  sub- 
ject matter  thereof,  or  If  the  hazard!  be  Increased  by  any 
nfeans  within  the  control  or  knowledge  of  insured."  This 
Information,  though  false,  was  believed  by  th^  Informer  to  be 
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true.  He  di-d  not  profess  to  have  any  pereonad  knowledge 
as  to  the  removal  of  the  rags,  but  upon  inquiry  of  the  insurer 
informed  the  inquirer  of  hla  course  in  learning  whether  the 
rags  had  been  removed,  which  answer  he  believed  to  be  true. 
Held — That  such  answer  was  not  a  concealment  or  mis- 
representation. 

2.  Knowledge  of  Agent — Sub-agent— If  Wood,  the  agent  of  insured, 

knew  that  rags  were  stored  in  the  building  and  concealed  it 
from  the  insurer,  such  a  fact  would  have  been  binding  on  the 
insured,  but  the  knowledge  of  Wood's  agent,  who  was  not  the 
agent  of  Wood's  principal,  is  not  imputable  to  the  latter. 

3.  Acts  of  Insured's  Tenant— ^Ignorance  of  Insured— The  fact  that 

the  rags  were  stored  in  Hhe  building  by  O'Brien,  who  was  the 
tenant  of  insured,  although  in  violation  to  the  tenant's  right- 
ful use  of  the  premises,  does  not  afPeot  the  policy  if  the  in- 
sured was  ignorant  of  it,  although  it  was  a  matter  which  he 
might  have  controlled  had  he  known  it,  or  although  he  knew 
of  it,  yet  if  it  was  a  thing  beyond  his  control  the  policy  is 
not  afPected  by  it. 

4.  Increasing  Risk — ^Restoring  €k>ndltions-^Ualbility  of  Insurer— 

The  fact  that  the  risk  was  increased  after  the  issuing  of  the 
policy,  by  the  storing  of  rags  without  the  consent  of  the  in- 
(surer,  yet  if  the  extra  hazardous  condition  was  removed  be- 
fore there  was  a  fire,  then  the  condition  remained  precisely 
as  when^tlhe  contract  was  mode,  and  while  the  liability  of 
the  Insurer  was  suspended  during  the  time  of  the  existence 
of  the  condition,  if  the  fire  had  then  occurred,  insurer  would 
not  have  been  liable.  But  if  before  loss,  and  during  the  time 
covered  by  the  policy,  tne  original  condition  was  restored,  the 
liability  of  the  Insured  was  restored  also  and  it  was  thereaiter 
liable  for  the  loss. 

HE3NRY  BURNETTT  for  appelant.  I  /  'j 

POINTS  AKD  AUTHORITIES. 

1.  Where  the  insured  applied  to  the  insurer  for  permission  to 
store  baled  rages  on  the  premises,  and  the  permit  was  given  in 
consideration  of  an  extra  premium  paid;  and  afterward  the  Insured 
demanded  the  return  of  the  unearned  extra  premium  and  repre- 
sented that  all  the  rags  had  been  removed,  and  the  unearned 
extra  premium  was  returned,  and  a  fire  occurred  shortly  there- 
after, and  it  appeared  that  a  substantial  quantity  of  the  rags 
was  still  In  the  insured  building,  the  representation,  being  of  a 
material  fact,  and  having  caused  a  reduction  of  the  premium, 
mudt  be  deenue^  ^  warranty,  and;  being  false,  the  liability  of  the 
insurer  ceased. 
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2.  The  mtere  fact  that  a  tenant  in  possession  moved  the  ra£^ 
from  one  building,  but  failed  to  move  the  rags  from  another 
building— 4x>th  being  covered  by  the  same  policy — does  not  re- 
lieve the  insured  from  liability  for  a  breach  of  warranty,  even 
though  the  insured  did  not  know  of  the  presence  of  the  rags, 
anid  believed  that  all  had  been  removed.  (May  on '  Insurance, 
Fourth  Bd.,  y<A.  1,  sec.  227;  Liverpool,  London  &  Globe  Ins.  Co. 
V.  GmUher,  116  U.  S.,  128;  Kelly  v.  Worcester  Mutual  Fire  Ins. 
Co.,  97  Mass.,  284;  Fire  Association  v.  Williamson,  26  Penn.  St., 
196;  Duncan  v.  Farm  Building  Ins.  Co.,  73  N.  Y.,  310;  Joyce  on 
Insurance,  vol.  3,  sees.  2209  and  2222;  Witherell  v.  City  Fire 
Insurance  Co.,  16  Gray  (Miass.),  276;  First  National  Bank  of 
Baillston  v.  Ins.  Co.,  60  N.  Y.,  45;  Appelby  v.  Flremans,  &c.,  Ins. 
Co.,  45  Bart).  (N.  Y.),  464;  l>iehl  v.  Adam©  Ins.  Co.,  58  Penn.  St., 
443;  Howell's  Ex'rs  v.  Baltimore  Eq.  Society,  16  Md.,  337;  Dittmer 
V.  Germania  Ins.  Co.,  23  La.  Ann.,  468;  Boatright  v.  Aetna  Ins. 
Co.,  1  Strob.  (S.  C),  281;  Western  Assurance  Co.  v.  Rector,  85 
Ky.,  294;  Ky.  Stats.,  sec.  639. 

DAILLAM,  FARNSLEY  ft  MBAN8  for  appellant 


POINTS  AND  AUTHOEITIBS. 

1.  Rags  Stored  on  premdses  increase  the  hazard. 

2.  Loose  rags  constitute  a  greater  hazard  than  baled  rags. 

3.  Baling  rags  Is  an  additional  hazard,  and  was  not  permitted 
under  the  terms  of  the  policy. 

4.  The  hazard  was  increased  by  means  within  the  control  of 
the  insured. 

5.  So,  too,  was  the  hazard  increased  within  the  knowledge  of 
the  insured. 

6.  E3ach  additional  use  of  the  insured  premises. for  a  purpose  of 
a  hazardous  nature,  without  the  consent  of  the  insurer,  whether 
such  additional  liazard  comes  within  the  same  class  of  hazards, 
as  specified  in  the  rider,  or  belongs  to  a  higher  or  lower  class, 
renders  the  policy  void.  (Lee  v.  Howard  Fire  Ins.  Co.,  3  Gray, 
592;  Wai^.  Mut.  Fire  Ins.  Co.  v.  Mer.  ft  Man.  Mut.  Ins.  Co.,  6 
Ohio  St.,  460;  May  on  Insurance,  sec.  237.) 

7.  It  is  not  necessary  that  the  increased  hazard  should  cause 
the  loss. (Martin  v.  Capital  Ins.  Co.,  86  Iowa,  643.) 

8.  Yet  it  is  clear  that  the  fire  did  first  spread  to  and  ignite 
these   rags. 

9.  It  is  not  necessary  to  show  that  the  assured  knew  the  rags 
were  in  the  frame  buildings.  It  was  Its  duty  to  know  what  use 
w«3  made  of  Its  property,  certainly  if  it  was  open  and  notoriously 
used  In  an  unauthorized  manner. 

10.  U  iB  immaterial  whetlier  tAie  tb^b  were  placed  there  by  a 
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tenant  or  not    The  effect  is  the  same  and  the  policy  Is  ytM, 
(JjOBig  Y.  Beeler,  51  Am.  Rep.,  532;  Hobby  v.  Dana,  17  Bart>^  111.) 

11.  A  misrepresentation  of  a  material  fact  will  avoid  a  policy, 
even  though  there  is  no  provision  to  that  effect  in  the  contract 
(16  Bncyc.  of  Law,  2d  Ed.,  pages  932,  933;  Germania  Ins.  Co.  v. 
Rudwig,  80  Ky.,  223;  Union  Cent  life  Ins.  Oo.  v.  Lee,  20  Ky.  Law 
Rep.,  839;  Warren  Deposit  Bank  v.  Fid.  ft  Dep.  Co.,  25  Ky.  Law 
Rep.,  289;  Provident  Savings  Assurance  Society  v.  Dees,  &c) 

12.  Any  matter  is  material  that  increases  the  risk  or  enhances 
the  premium.  (Brignac  v.  Pac.  Mut  life  Ins.  €k>.,  112  La.  An., 
574;  Armour,  &c.  v.  Trans.  F.  Ins.  Ck>.,  90  N.  Y.,  450;  Colombia 
Ins.  Co.  V.  Lawrence,  10  Pet.,  507;  Carpenter  v.  Am.  Ins.  Co.,  1 
Story,  57;  Bankers'  life  Ins.  Co.  v.  Miller,  59  Alt,  116.) 

GIBSON,  MIARSHALL  ft  GIBSON  for  appellee. 


POINTS. 

1.  By  the  terms  of  the  rider  attached  to  the  policy  the  right 
to  store  baled  rags  was  limited  to  brick  building,  and  on  the  4th 
of  April,  1902,  when  this  privilege  was  rescinded,  there  were  no 
rags  whatever  in  the  brick  building. 

2.  Appellee  never  represented  that  all  of  the  rags  had  been  re- 
moved from  the  premises,  but  that  they  were  out  of  tbe  brick 
building — the  only  place  in  wfhich  it  had  ever  any  knowledge  that 
rags  had  oeen  stored. 

3.  The  rider  attached  to  the  policy  revoking  the  privilege  con- 
tains only  a  representation  that  the  rags  stored  in  the  brick  build- 
ing had  been  removed,  and  can  not,  by  implication,  be  so  en- 
larged as  to  establish  a  warranty  that  all  the  rags  had  been  re- 
moved from  the  premises.  This  rider,  in  exact  terms,  annulled 
and  destroyed  the  rider  containing  the  original  privilege,  so  that 
both  ceased  to  be  a  part  of  the  contract  prior  to  the  time  of  the 
fire. 

4.  At  the  time  of  the  fire,  appellant  could  only  avail  itself  of 
the  clause  in  its  policy  avoiding  the  insurance,  "if  the  hasaid  be 
increased  by  any  means  within  the  control  or  knowledge  of  the 
insured." 

5.  Appellee  is  not  responsible  for  the  act  of  a  fonoer  tenant 
in  leaving  rags  upon  the  premises,  without  its  knowledge  or  con- 
sent. (Sandford  v.  Mechanics  Mutual  Fire  Ins.  Co.,  12  Cush.,  641; 
Hall  V.  People's  Mutual  Fire  Ins.  Co.,  6  Gray,  191;  White  v. 
Mutual  Fire  Ins.  Co.,  8  Gray,  567 ;  Merrill  v.  Insurance  Co.  of  N. 
A.,  23  Fed.  Rep.,  247;  Neb.  &  Iowa  Ins.  Co.  v.  Christensen,  29 
Neb.,  580.) 

6.  The  few  rags  left  did  pot  Increase  the  risk,  (^s  Utiej  did  n^t 
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cause  or  contribute  to  produce  the  fire  upon  the  premises  of  ap- 
pellee. 

Opinion  by  Judge  O'Beab — ^Affirming. 

Appellee,  Union  Stockyards  Compai:iy,  owned  a  lot 
of  land  in  the  eastern  part  of  Louisville,  about  200 
feet  square,  on  which  were  situated  their  stock  pens 
and  a  2^  story  brick  house.  An  insurance  against 
loss  by  fire  was  effected  by  policies  written  by  several 
different  companies,  including  one  by  appellant  com- 
pany, which  is  in  suit.  The  stock  pens  constituted  a 
frame  building  or  shed,  two  stories  high.  On  the 
ground  floor  were  stalls  for  cattle  or  horses;  on  the 
second  floor  were  pens  for  sheep.  Some  time  after 
the  policy  was  issued,  appellee  rented  the  brick  build- 
ing to  one  O'Brien  for  storing  rags.  The  original 
rate  of  insurance  on  the  buildings  was  $1.50  on  the 
$100,  but  when  used  for  storing  baled  rags  it  was 
$2.50  i)er  $100.  A  ** rider*'  was  put  on  the  policy, 
as  follows:  ** Privilege  to  make  additions,  alterations 
or  repairs,  and  to  store  baled  rags  in  brick  buildings 
insured  under  this  contract."  The  stockyards 
company  contends  that  it  rented  to  O'Brien 
only  the  brick  building.  O'Brien  testified  that 
he  rented  the  whole  of  the  property,  Subject 
to  the  right  of  his  landlord  to  rent  it  to 
others,  whereupon  he  was  to  surrender  the  portions 
so  let  to  others.  0  'Brien  was  to  quit,  whenever  noti- 
fied, upon  five  day's  notice.  The  following  February 
the  stockyards  company  leased  the  whole  of  the  prop- 
erty to  Hudson  Bros,  as  a  horse  and  mule  market,  and 
notified  O'Brien  to  give  immediate  possession.  Car- 
penters and  other  workmen  began  work  remodeling 
and  repairing  the  buildings  for  occupancy  by  Hudson 
Bros.,  who  in  fact  moved  in  on  April  1st.  April  4th 
the  stockyards  company  notified  tiie  insurer  thM  0'- 
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Brien  had  quit  the  buildings  rented  to  him,  and  that 
his  rags  were  removed.  Whereupon  an  additional 
rider  was  added  to  the  policy,  as  follows:  **In  con- 
sideration of  $16.50  returned  assured,  the  privilege  to 
store  rags  in  buildings  assured  under  this  policy  is 
hereby  rescinded,  the  rate  now  being  $1.50.*'  On 
April  26th  the  buildings  were  totally  destroyed  by 
fire.  It  then  developed  that  O'Brien  had  used  not 
only  the  brick  building  for  storing  baled  rags,  as  per- 
mitted by  the  policy,  but  had  stored  baled  and  loose 
rags  in  considerable  quantities  in  the  brick  building 
and  the  frame  buildings  indiscriminately.  In  fact, 
there  was  quite  a  quantity  of  loose  rags  in  the  sheep 
pens  of  the  frame  building  when  the  fire  occurred. 
The  insurer  denied  liability,  and  resisted  payment 
under  the  policy  on  the  grounds  (1)  that  the  policy 
had  become  void  by  reason  of  material  and  false  mis- 
statements made  by  the  assured  concerning  the  re- 
moval of  the  rags,  and  (2)  that  the  hazard  had  been 
increased  without  its  consent  by  the  assured  having, 
through  its  tenant,  suffered  the  premises  to  be  used  in 
an  occupation  more  hazardous  than  that  contracted. 
These  two  defenses  arise  under  the  following  condi- 
tions in  the  policy:  '*This  entire  policy  shall  be  void 
if  the  insured  shall  conceal  or  misrepresent,  in  writ- 
ing or  otherwise,  any  material  fact  or  circumstance 
concerning  the  insurance  or  the  subject  thereof,  or 
in  case  of  false  swearing  or  fraud  by  the  insured, 
touching  any  matters  relating  to  this  insurance  or  the 
subject  thereof,  whether  before  or  after  the  loss. 
This  entire  policy,  unless  otherwise  provided  for  by 
agreement,  endorsed  thereon  or  attached  thereto,  shall 
be  void  if  the  hazard  be  increased  by  any  means  within, 
the  control  or  knowledge  of  the  insured."  The  ver- 
dict of  the  jury  and  the  judgment  of  the  court  having 
been  adverse  to  appellant,  this  appeal  is  taken  to  cor- 
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rect  what  it  is  urged  are  prejudicial  errors  committed 
against  appellant  on  the  trial. 

The  defenses  outlined  above  were  put  at  issue,  and 
were  submitted  under  an  instruction  which  will  be 
noticed  particularly  further  along.  An  analysis  of 
the  defenses  will  better  enable  us  to  apply  the  trial 
court's  instruction.  It  may  be  conceded  that  the  fact 
that  rags,  when  stored  in  the  buildings  in  considerable 
quantities,  became  a  material  circumstance  concern- 
ing the  insurance.  The  parties  by  their  conduct  have 
so  treated  it.  And  it  would  seem,  from  the  very  na- 
ture of  the  thing,  to  be  so.  Consequently,  a  conceal- 
ment or  misrepresentation  of  that  fact  by  the  as- 
sured, if  it  was  a  fact,  came  within  the  provision  just 
quoted.  Baled  rags  to  be  stored  in  the  brick  build- 
ing was  consented  to,  and  the  privilege  aad  risk  paid 
for.  When  the  assured  applied  for  a  rebate  of  the 
unearned  portion  of  the  premium  for  that  additional 
risk  (some  months  yet  which  were  covered  by  the 
policy  not  having  expired),  its  secretary,  Wood,  was 
inquired  of  by  the  agents  of  the  insurer  whether  the 
rags  had  been  removed.  He  answered  that  he  would 
ask  the  superintendent.  Birch,  to  see  in  person  and 
report.  Birch  was  called  by  telephone,  and  told  to 
examine  and  report  whether  O'Brien  had  removed 
the  rags.  In  about  30  minutes  he  reported  that  0^- 
Brien  had  vacated  the  leased  premises,  and  that  the 
rags  were  gone.  Wood  repeated  this  statement  to 
the  insurer,  whereupon  the  unearned  extra  premium 
was  paid  back,  and  the  second  rider  above  quoted 
was  pasted  upon  the  policy.  Now,  as  a  matter  of 
fact,  Birch  did  go  and  examine  the  brick  building, 
and  O'Brien  had  vacated  it,  and  had  then  removed 
from  it  all  his  rags.  Birch,  who  tad  made  the  con- 
tract of  renting -with  O'Brien,  understood  that  O'- 
Brien had  rented  the  brick  building  only,  and  had  oo^ 
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cupied  it  alone  for  storing  rags;  consequently  he  did 
not  examine  the  cattle  and  sheep  pens  in  the  frame 
buildings,  and  testified  that  he  had  no  thought  that 
O'Brien  had  any  rags  stored  there,  as  he  had  no 
right  to  do  so.  Still,  the  truth  was  that  O'Brien  at 
that  time  did  have  loose  rags  stored  in  the  frame 
buildings  in  considerable  quantities.  The  question 
is,  was  this  a  misrepresentation  or  concealment  of  the 
fact  by  the  assured?  It  was  not  a  concealment,  un- 
less it  was  actually  known  at  the  time.  But  it  was 
not  known.  At  least,  such  is  the  result  of  the  jury's 
verdict,  which  seems  to  us  to  be  sufficiently  supported 
by  the  evidence.  But  a  misrepresentation  may  be 
made  without  knowledge  of  its  falsity.  If  the  repre- 
sentation as  made,  was  material,  and  Was  untrue 
the  motive  and  the  knowledge  of  the  maker  are  alike 
inunaterial;  the  policy  would  be  avoided.  The  in- 
surer, who  had  knowledge,  aside  from  the  statement 
upon  the  policy,  that  rags,  even  in  unallowed  condi- 
tion and  places,  had  been  kept  on  the  insured  premises, 
inquired  of  the  assured 's  managing  agent  whether 
they  were  then  (April  4th)  there.  This  agent  did  not 
profess  to  have  any  i)ersonal  knowledge  on  the  sub- 
ject. Indeed,  he  disclaimed  having  any,  but  informed 
the  inquirer  of  his  course  in  learning  whether  the 
rags  permitted  by  the  policy  had  been  removed. 
That  course  was  adopted.  The  inquiry  made  through 
the  medium  of  Wood  became  the  direct  inquiry  of 
appellee.  The  act  of  Birch  in  assuming  to  acquaint 
liimself  with  the  facts  so  as  to  answer  it,  and  in  an- 
swering it,  represented  the  assured.  So  it  turned  out 
that  the  insurer,  having  in  mind,  rags  stored,  baled 
and  looSe,  in  the  brick  as  well  as  in  the  frame  build- 
ings, made  an  inquiry  in  general  terms,  not  specify- 
ing anything  beyond  what  was  inferable  from  the 
language  used  in  tbe  rider,  and  Birch,  knowing  noth- 
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ing  of  any  rags  other  than  those  which  had  been 
stored  in  the  brick  building,  and  not  nnderstandinpj 
that  O'Brien  had  any  right  whatever  to  store  any 
elsewhere  on  the  premises,  answered  the  question 
literally,  truthfully  and  conscientiously,  so  far  as  this 
record  shows.  It  is  not  enough  that  the  insurer  may 
have  been  misled  by  the  form  of  the  inquiry.  Both 
acted  honestly.  Birch's  statement,  being  true  within 
itself,  and  as  he  fairly  may  have  understood  and  did 
understand  the  inquiry,  could  not  in  any  sense  be  a 
misrepresentation.  It  turned  out  that,  by  misunder- 
standing the  inquiry,  Birch  made  no  response  in  fact, 
to  it.  It  was  then,  in  fact,  unanswered.  That  the 
insurer  was  misled  into  an  erroneous  belief  is  doubt- 
less true.  But  Birch  was  also  misled,  the  effect  being 
that  the  inquiry  was  of  one  thing,  while  the  answer 
was,  by  mistake,  concerning  another.  Nor,  under  this 
phase  of  the  case,  is  it  material  whether  O'Brien  was 
in  fact  rightfully  occupying  the  whole  premises.  As 
Birch  understood  that  he  was  occupying  the  brick 
building  only,  his  statement  was  made  with  refer- 
ence to  that  fact.  His  statement  was  not  inconsist- 
ent with  his  assumption,  and,  with  it  in  mind,  was  in 
every  sense  the  truth.  It  will  be  admitted  that  if 
Birch  had  had  in  mind  the  same  premises  which  the 
inquirer  had,  but  had'  by  oversight  or  mistake  mis-^ 
represented  the  fact  in  his  answer,  it  would  have  been 
a  misrepresentation,  motive  having  no  part  in  the 
matter.  But  no  statement  can  be  a  misrepresentation 
of  a  fact  that  was  not  made  with  reference  to  sucK 
fact,  but  was  made  of  an  entirely  different,  although 
a  similar,  one. 

It  is  claimed  that  the  policy  was  avoided,  also,  be- 
cause of  Wood's  concealment  or  misrepresentation  of 
the  fact  that  baled  and  loose  rags  had  been  stored  in 
l>oth  the  brick  and  frame  buildings,  when  he  knew  it 
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was  in  violation  of  the  implied,  if  not  the  express, 
prohibitions  of  the  contracts.  The  firm  of  Wood, 
Bacon  &  Co.,  of  which  appellee's  secretary,  Wood,  was 
a  member,  was  a  brokerage  firm,  writing  and  procur- 
ing fire  insurance  contracts.  The  firm  obtained  a  pol- 
icy for  O'Brien  on  rags  stored  in  these  buildings,  both 
brick  and  frame.  It  is  claimed  that  this  fact  brought 
the  matter  at  least  to  Wood's  constructive  knowledge. 
Wood  testified  that  he  had  not  seen  that  policy  till 
after  the  fire,  and  did  not  know  it  contained  sudi  de- 
scription. The  facts  were,  it  was  issued  by  one  of  the 
clerks  of  the  firm,  who  testified  that  she  had  not  called 
Mr.  Wood's  attention  to  it;  that  she  had  copied  the 
description  of  the  buildings  from  the  registry  of  an 
old  policy  issued  to  appellee  stockyards  company,  and 
had  mistakenly  supposed  the  rags  were  to  be  stored 
in  all  the  insured  buildings.  Wood's  knowledge, 
however  obtained,  would  have  been  the  knowledge  of 
his  principal  in  the  latter 's  affairs.  But  the  know- 
ledge of  Wood's  agent,  who  was  not  the  agent  of 
Wood's  principal  is  not  imputable  to  the  latter. 
.  The  second  clause  of  the  section  of  the  policy 
quoted  constitutes  really  the  storm  center  of  the  case. 
The  argument  is  that,  as  0  'Brien  was  the  tenant  of  apn 
pellee  stods:  yards  company,  he  was  under  its  control ; 
that,  if  he  used  the  insured  premises  so  as  to  increase 
the  hazard  insured  against,  it  is  the  same  as  if  the 
assured  had  done  it  There  are  authorities  which  un- 
doubtedly so  hold.  Where  the  tenant  is  using  the 
leased  premises  in  the  manner  contracted,  there  can 
be  no  doubt  that  his  use  is  the  same  as  that  of  the  land- 
lord in  affecting  the  risk.  The  cases  which  hold  that 
the  tenant's  misuse  of  the  insured  premises  whereby; 
the  hazard  is  increased  is  imputed  to  the  landlord,  al- 
though in  violation  of  the  tenant's  rightful  use,  and 
Trithout  the  knowledge  orconsent  of  the  landlord^  are 
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all  founded  upon  that  class  of  contracts  where  the  pro- 
vision is  against  such  use  at  all,  and  are  express  cove- 
nants treated  as  warranties,  or  are  cases  bottomed  on 
those  of  that  character.  In  the  policy  being  consid- 
ered the  stipulation  is  not  in  any  sense  a  warranty; 
on  the  other  hand,  it  admits,  at  least  by  implication, 
that  extrahazardous  use  may  be  made  of  the  insured 
building  without  the  policy  being  affected,  for  it  is 
provided  that  the  policy  will  be  voided  only  in  the 
event  the  **  hazard  be  increased  by  means  within  the 
control  or  knowledge  of  the  assured."  If  the  as-? 
sured  was  ignorant  of  it,  although  it  was  a  matter 
which  he  might  have  controlled  had  he  known  it,  the 
policy  is  not  affected.  Or,  although  he  knew  of  it, 
yet  if  it  was  a  thing  beyond  his  control,  neither  is  it 
affected.  Such  seems  to  us  to  be  the  reasonable  con- 
struction of  the  language  as  setting  forth  the  inten- 
tion of  the  parties. 

A  further  argument  is  that  the  insured  premises 
were,  during  the  tenancy  of  O'Brien,  used  for  storing 
and  baling  loose  rags,  whereas  the  only  thing  per- 
mitted with  reference  to  rags  was  the  storing  of  baled 
rags — ^this  with  reference  particularly  to  the  brick 
building,  which  all  admit  was  leased  to  O'Brien.  It 
is  also  argued  that  this  extrahazardous  use,  being  be- 
yond the  risk  assumed  by  appellant  under  the  con- 
tract, became  a  violation  of  it,  under  .the  clause  quoted 
hereinbefore,  and  operated  to  make  it  void  by  the 
express  provision  of  the  agreement,  although  the  loss 
was  not  occasioned  or  contributed  to  thereby.  Au- 
thorities are  not  lacking  apparently  supporting  the 
contention.  The  contract  was  intended  to  insure  ap- 
pellee against  loss  or  damage  by  fire  during  the  term 
for  which  the  consideration  was  paid.  The  amount 
of  consideration  was  calculated  upon  the  nature  of  the 
risk,  as  stated,  and  not  upon  some  other  or  greater. 
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The  insurer  had  the  right  to  stipulate  that  it  would 
not  assume  other  hazards  than  the  particular  one  indi- 
cated in  the  contract,  and  that,  if  it  was  increased,  the 
insurer's  liability  was  not  to  cover  it.  If  the  assured 
did  or  permitted  anything  to  increase  the  hazard,  then, 
while  that  condition  lasted,  the  contract  was  not  in 
operation.  However,  if  the  extrahazardous  condition 
was  removed  before  there  was  a  fire,  then  the  condi- 
tion remained  precisely  as  when  the  contract  was 
made.  The  insurer,  without  complaint,  retained  the 
!  premium  or  consideration  for  its  carrying  the  liabil- 
ity. To  declare  the  contract  at  end  for  all  time, 
would  be  to  forfeit  the  unearned  premium  to  the  in- 
surer. It  would  be  the  imposition  of  a  money  penalty 
against  the  assured  for  violating  a  condition  of  his 
contract,  although  no  damage  had  ensued  from  it. 
Such  forfeitures  are  repugnant  to  the  law.  The 
better  reason,  and  the  right  of  the  matter,  seems  to 
us  to  be,  that,  while  the  forbidden  condition  is  per- 
mitted by  the  assured  to  exist,  the  contract  will  be 
suspended.  If  loss  then  occurs,  the  insurer  would  not 
be  liable.  But  if  before  loss,  and  during  the  term 
covered  by  the  policy,  the  original  condition  is  re- 
stored, the  liability  of  the  insurer  is  also.  This 
gives  to  the  assured  precisely  what  he  bargained 
for.  It  exacts  nothing  from  the  insurer  beyond  what 
it  has  assumed  and  taken  pay  for. 
Consequently  the  use  of  the  leased  premises  for  even 
forbidden  purposes,  but  which  had  been  discontinued 
long  before  the  fire,  was  not  an  obstacle  to  the  right  of 
appellee  to  recover  upon  the  policy,  and  the  trial  court 
was  correct  in  so  holding. 

The  instruction  given  to  the  jury  was  as  follows: 
*^The  court  instructs  the  jury  that  they  should  find 
for  the  plaintiff  in  the  sum  of  $2,500,  with  interest 
from  the  10th  day  of  July,  1902,  unless  they  shall  be- 
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lieve  from  the  evidence  that,-  when  the  fire  occurred 
which  destroyed  the  insured  premises,  there  were 
rags  stored  upon  the  said  premises,  with  the  knowl- 
edge of  plaintiff,  which  increased  the  hazard  of  the 
defendant  on  the  policy  sued  on ;  or  that  on  or  about 
the  4th  day  of  April,  1902,  the  plaintiff  falsely  rep- 
resented to  the  defendant  that  all  the  rags  had  been 
removed  from  the  said  premises,  and  that  in  consid- 
eration of  that  representation  a  part  of  the  premium 
theretofore  paid  was  returned  to  the  plaintiff.  If 
either  of  said  statements  is  the  fact,  the  law  is  for 
the  defendant,  and  they  should  so  find.''  This  in- 
struction did  not  submit  to  the  jury  whether  O'Brien's 
lease  covered  the  entire  property,  or  the  brick  build- 
ing only.  There  are  two  reasons  for  this :  One,  if 
it  did  cover  the  whole  property,  still  O'Brien 
iad  leased  only  to  store  baled  rags.  If  he,  without 
the  Knowledge  or  consent  of  the  assured,  stored  loose 
rags  there,  it  was  what  he  had  not  the  right  to  do, 
and  was  as  if  done  by  a  trespasser.  Again,  although 
the  lease  may  have  been  of  the  whole  property,  it  was 
admittedly  determinable  upon  five  days'  notice  by  the 
landlord,  which  was  given  more  than  two  months 
before  the  fire,  and  was  apparently  acted  upon. 
Therefore,  O'Brien  was  not  a  tenant  of  any  part  of 
the  premises  at  the  date  of  the  fire.  His  failing  to 
remove  all  his  property  left  him  in  the  attitude  of 
a  trespasser,  whose  acts,  unknown  to  the  owner,  no 
authority  holds  can  be  imputed  to  the  owner  as  his 
in  working  a  forfeiture  of  his  insurance  contracts, 
although  such  trespasser's  acts  may  have  increased 
the  hazard,  or  even  caused  the  fire.  The  presence 
of  any  ra^s — a  very  small  and  inconsiderable  quan- 
tity— ^is  not,  as  a  matter  of  law,  an  increase  of  the 
hazard.  The  hazard  caused  by  their  presence  neces- 
sarily depends  upon  their  quantity.    It  was  therefore 
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proper,  under  the  evidence  in  this  case,  to  submit 
to  the  jury  whether,  in  fact,  the  hazard  was  increased 
by  the  quantity  of  rags  that  were  there.  While  it 
was  admitted  that  some  few  rags  and  trash  were 
left  on  the  insured  premises  by  O'Brien,  it  was  de- 
nied tliat  they  were  such  as  to  increase  the  orignial 
hazard.  The  submission  to  the  jury  of  the  question 
whether  appellee's  agent  falsely  misrepresented  that 
the  rags  had  been  removed  was  not  to  submit  to  them 
whether  the  rags  had  all  been  removed — ^for  it  was 
conceded  that  they  had  not  been — ^but  whether  ap- 
pellee's agent  had  so  stated. 

We  perceive  no  error  in  the  record,  and  the  judg- 
ment is  affirmed. 

Petition  for  rehearing  by  appellant  overruled. 


Case  60.— ACTION  BY  THE  COLUMBIA  FINANCE  AND  TRUST 
CO.  AGAINST  J.  W.  REX^CIUS  &  BRO.— May  12. 


ii2o   478  J.  w.  Reccius  &  Bro.  v.  Columbia  Finanee  ft 

.124      313 

Tnwt  Ca 


Appeal   from  Jefferson   Circuit   Court,   Common 
Pleas  Branch,  Second  Division. 

Thos.  R.  Gordon,  Judge. 

Judgment  for  plaintiff.    Defendant  appeals.    Af- 
firmed. 

Forcible  Detainer— Landlord  and  Tenant— Tenant  J)y  the  Month- 
Notice  to  Quit— Where  a  tenant's  lease  on  premises  has  ex- 
pired, and  the  landlord  agrees  that  he  may  continue  in 
possession  and  use  of  the  premises  as  tenant  by  the  moath, 
but  to  have  one  month's  notice  before  being  required  to 
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quit,  he  is  not  a  tenant  at  will  or  by  sufferance,  but  a 
tenant  from  month  to  month,  which  tenancy  may  be  ter- 
minated by  the  landlord  giving  him  one  month's  previous 
notice,  which  notice  may  be  verbal. 

O'NEAL  ft  O'NEAL  for  appellants. 

POINTS  AND  AUTHORITIES. 

1.  A  tenancy  from  month  to  month  for  an  indefinite  period 
of  time,  such  as  the  tenancy  in  the  case  at  bar,  is  a  tenancy 
at  will  within  the  meaning  of  sec.  2326,  Ky.  Stats.,  and  a  thirty 
days'  notice  in  writing  is  necessary  to  terminate  it. 

2.  If  sec.  2326,  Ky.  Stats.,  does  not  apply  to  periodical  tenancies 
of  indefinite  duration,  including  tenancies  from  year  to  year  and 
month  to  month,  said  section  is  useless  and  of  no  effect.  ' 

AUTHORITIES. 

2  Minor,  172;  Tiedeman  on  Real  Property,  213;  American  ft 
Eng.  Ehicy.  of  Law,  2nd  Ed.,  vol.  18,  p.  203;  Rev.  Stats.,  chap. 
66,  art  1,  sees.  4  and  5;  Ky.  Stats.,  sees.  2295,  2296,  2326;  Tay- 
lor on  Landlord  and  Tenant,  1904  E)d.,  vol.  1,  sec.  60;  Taylor 
on  Landlord  and  Tenant,  1904  Ed.,  vol.  2,  sec.  467;  Tennelly  v. 
Ross,  14  Ky.  Law  Rep.,  48;  Wayman  v.  Taylor,  1  Dana,  527. 

TRAJBUE,  DOOLAN  ft  COX  and  DU  RELLE  ft  McHENRY  for 
appellee. 

POINTS  AND  AUTHORITIES. 

1.  The  traverser  in  a  forcible  detainer  case  is  required  to  file 
the  record  from  the  magistrate's  court  within  ten  days,  and  it 
Is  essential  to  a  filing  that  the  tax  should  be  paid.  (Code,  sec. 
463;   Ky.  Stats.,  4238;   L.  ft  N.  R.  R.  Co.  v.  Hall,  24  Ky.  Law 

^  Rep.,  2491;  Wayman  v.  Taylor,  1  Dana,  527;   Tennelly  v.  Ross, 
14  Ky.  Law  Rep.,  48.) 

2.  A  tenancy  from  month  to  month  la  not  a  tenancy  at  will 
unrder  the  Kentucky  Statutes.  It  is  terminable  by  thirty  days' 
notice,  and  this  notice  need  not  be  in  writing  unless  by  con- 
tract a  written  notice  is  required.  A  notice  in  writing  is  not 
required  to  terminate  any  kind  of  tenancy  in  Kentucky,  except 
a  tenancy  at  will,  or  by  sufferance,  or  in  proceedings  to  en- 
force the  forfeiture  of  a  lease.  (Ky.  Stats.,  sec.  2326;  Taylor  on 
Landlord  and  Tenant,  sees.  59  and  64;  Ky.  Stats.,  sees.  2295- 
2296;  Rev.  Stats.,  chap.  56,  art.  1,  sec.  4;  Oen.  Stats.,  chap.  66, 
art  4,  sec.  1;  Rev.  SKats.,  chap.  56,  art.  1,  sec.  5;  Oen.  Stats., 
chap.  66,  art.  5,  sec.  1;  Mlendel  v.  Hall,  13  Bush,  232;  Irvine  v. 
Scott,  86  Ky.,  262;  18  A.  ft  B.  Bncy.,  204,  896.) 
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Opinion  by  Judge  O'Reab. — Affirming. 

Appellant  was  the  tenant  of  appellee,  having  rented 
from  it  a  storehouse  on  Fourth  street  in  the  city  of 
Louisville,  originally  for  the  term  of  one  year.  At 
the  expiration  of  the  year,  the  parties  being  unable 
to  agree  upon  a  renewal  of  the  lease,  it.  was  agreed 
that  the  tenant  should  continue  in  the  possession  and 
use  of  the  premises  as  tenant  by  the  month,  but  was 
to  have  one  month's  notice  before  being  required  to 
quit.  This  was  a  tenancy  from  month  to  month,  with 
the  option  to  the  tenant  to  renew  at  the  beginning 
of  each  monthly  period,  unless  he  had  had  at  least  one 
month's  previous  notice  if  the  landlord  should  re- 
quire the  possession  at  the  end  of  the  month-  In  this 
proceeding  for  forcible  detainer  it  was  conceded  that 
the  facts  of  the  renting  were  as  stated  above,  and 
that  the  landlord  gave  to  the  .tenant  at  least  one 
month's  notice  to  quit.  The  notice  was  verbal,  not 
in  writing. 

Appellant's  contention  is  that  it  was  a  tenancy  at 
will  or  by  sufferance,  and  that  he  was,  therefore, 
under  section  2326,  Ky.  Stats.,  1903,  entitled  to  one 
month's  notice  in  writing  to  quit.  A  tenancy  at  will 
is  essentially  undeterminate  by  its  own  terms.  It 
will  not  end  at  any  certain  time  by  its  own  mere 
force.  **A  tenancy  by  sufferance  is  where  a  person 
who  has  originally  come  in  possession  by  a  lawful 
title  holds  such  possession  after  his  title  has  deter- 
mined." (Mendel  v.  Hall,  13  Bush,  232;  Irvine  v. 
Scott,  85  Ky.,  262,  8  Ky.  Law  Rep.,  911,  3  S.  W.,  163.) 
Such  a  tenancy  arises  generally  where  a  tenant 
holds  over  without  the  consent  of  his  landlord,  but 
merely  through  the  inaction  of  the  latter  after  the 
expiration  of  the  terms  of  the  lease.  It  was  deemed 
the  slightest  possible  estate  at  the  common  law,  and 
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could  be  terminated  without  notice  merely  by  the 
entry  of  the  landlord  and  his  eviction  of  the  tenant, 
as  could  also  a  tenancy  at  will.  The  harshness  of 
this  rule  led  to  the  adoption  of  the  custom,  and 
finally  of  the  statutes,  requiring  notice  to  the  tenant 
to  quit.  We  have  such  a  statute  in  this  State.  Sec- 
tion 2326  is  as  follows:  '*A  tenancy  at  will  or  by 
sufferance  may  be  terminated  by  the  landlord  giving 
one  month's  notice,  in  writing,  to  the  tenant  requiring 
him  to  remove.  This,  however,  is  subject  to,  or 
must  be  read  in  connection  with  sees.  2295,  2296,  the 
former  relating  to  tenancies  for  a  year  or  more,  and 
the  latter  to  less  than  a  year;  it  being  provided  that 
if,  by  contract,  a  tenancy  for  a  year  or  more  is  to  e:x- 
pire  on  a  certain  day,  the  tenant  shall  abandon  the 
premises  on  that  day,  unless  by  express  contract  he 
secures  the  right  to  remain  longer.  But  if,  without 
such  contract,  he  holds  over,  he  does  not  thereby 
acquire  any  right  to  remain  on  the  premises  for  ninety 
days  after  said  day,  and  the  possession  may  be  re- 
covered without  demand  or  notice,  if  proceedings 
are  instituted  within  that  time.  But  after  the  expi- 
ration of  the  ninety  days  the  tenancy  is  deemed  to 
be  renewed  for  another  year.  It  was  held,  in  con- 
struing this  section,  that,  although  such  tenant,  with- 
in ninety  days  after  the  expiration  of  his  term,  was  a 
tenant  by  sufferance,  still  the  notice  mentioned  in 
sec.  2326  (then  sec.  1,  art.  6,  chap.  66,  Gen.  Stats.) 
was  not  required  to  be  given,  because  sec.  2295  itself 
provided  otherwise.  (Mendel  v.  Hall,  supra;  Irvine 
V.  Scott,  supra.)  Likewise,  by  sec.  2296,  it  is  pro- 
vided that  if,  by  contract,  a  tenancy  for  less  than 
a  year  is  to  expire  on  a  certain  day,  the  tenant  shall 
abandon  the  premises  on  that  day,  unless  by  express 
contract,  he  has  the  right  to  remain  longer.    But  if, 
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without  such  contract  to  remain  longer,  the  tenant 
shall  hold  over,  he  does  not  thereby  acquire  any  right 
to  hold  for  the  next  thirty  days  after  that  day,  dur- 
ing which  possession  may  be  recovered  without  de- 
mand or  notice.  It  will  thus  be  seen  that  the  Legis- 
lature has  provided  three  proceedings  by  which  ten- 
ancies by  sufferance  may  be  terminated. 

Counsel  for  appellant  inquire  to  what  state  of  case 
can  sec.  2326  be  applied,  in  view  of  sees.  2295  and 
2296,  if  not  to  the  one  presented  at  bar!  It  will  be 
observed  tiiat  sees.  2295  and  2296  deal  alone  with 
tenancies  by  sufferance,  and  of  those  only  that  arise 
upon  determination  of  a  tenancy  by  contract  for  fixed 
and  definite  periods.  From  the  definition  heretofore 
given  of  tenancies  by  sufferance  in  general,  it  is  ob- 
vious that  there  may  be  still  another  class  of  such 
tenancies  where  they  arise  by  operation  of  law  by  the 
termination  or  expiration  of  an  uncertain  term;  as, 
for  example,  a  tenancy  per  autre  vie,  or  a  tenancy 
terminable  upon  the  happening  of  a  condition  or 
other  contingency — ^as  where  the  tenant  holds  over 
^ter  the  death  of  the  person  for  whose  life  he  held, 
or  h'olds  after  the  happening  of  the  contingency  or  con- 
dition by  which  his  term  is  ended.  In  the  class  of  cases 
last  illustrated  sec.  2326  would  apply.  But  we  are 
clearly  of  opinion  that  the  tenancy  in  this  case  was 
neither  a  tenancy  by  sufferance  nor  a  tenancy  at  will. 
The  duration  of  the  term  was  certain;  that  is,  the 
term  was  for  one  month.  The  fact  that  a  lease  for 
a  fixed  period  gives  to.  ihe  lessee  an  option  of  re- 
newal will  not  affect  its  character  as  a  lease  for  a 
fixed  period.  (Jones  v.  Kroll,  116  Pa.,  85,  8  Atl.,  857; 
Munson  v.  Wray,  7  Blackf.  (Ind.),  403;  Myers  v. 
Kingston  Coal  Co.,  126  Pa.,  582,  17  Atl.,  891.)  The 
parties,  of  course,  have  the  right  to  provide  that  the 
option  should  itself  be  subject  to  condition-Hsuch  as 
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that  it  should  not  be  exercised  if  the  lessor  gave  no- 
tice for  an  agreed  length  of  time  that  the  tenancy 
was  to  cease.  The  only  reason,  therefore,  that  notice 
was  required  at  all  in  this  case  was  because  the  par- 
ties had  agreed  so.  The  Legislature  has  seen  fit  to 
provide  in  sec.  2326  that  a  tenancy  at  will  or  by  suf- 
ferance might  be  terminated  by  the  landlord  giving 
one  month's  notice  in  writing.  It  has  not  been  re- 
quired in  any  other  instance.  Except  for  that  legis- 
lative provision,  the  notice  would  not  have  to  be  in 
writing.  At  the  common  law,  notice  to  a  tenant  to 
quit,  unless  otherwise  stipulated  by  the  agreement  of 
the  parties,  was  sufficient  if  verbal.  (Haley  v.  Hick- 
man's Hteirs,  Litt.  Sel.  Cas.,  266.) 

The  court's  instruction  to  the  jury,  therefore,  that 
they  should  find  the  defendant  guilty  of  the  forcible 
detainer  if  they  should  believe  from  the  evidence  that 
the  plaintiff,  the  landlord,  gave  the  defendant  thirty 
days'  notice  to  quit  previous  to  the  terminal  day 
claimed  by  plaintiff,  to  wit,  April  10, 1903,  was  right; 
wherefore  the  judgment  is  affirmed. 


Case  61.— OONTROVBRSY  DETTWBBN  JOHN  H.  HAIiL  AND 
WAJESN  DINE5E3N.  MOTION  TO  CX^RREXTT  JUDGMENT 
ALIX>WING  TEN  PER  CENT.  DAMAGES  UPON  AMOUNT 
SUPERSEDED.— May  16. 


.120      483 

Hall  V.  Dineen.  12*   *^^ 


Appeal  from  Kenton  Circuit  Court. 

Motion  made  in  Court  of  Appeals.    Sustained. 

Supereedeaft— Damages  in  Appellate  Court— Error  In  Awarding— 
Wben  Ck>iTectil)le— Upon  tihe  amrmance  of  a  Judgment  by 
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t!his  court  which  has  been  euperseded,  it  is  error  in  the 
clerk  of  this  court  to  enter  a  Judgment  giving  the  appellee 
ten  per  cent,  damages  upon  the  amount  superseded  unless 
there  was  a  personal  Judgment  in  the  lower  court  against 
the  appellant,  which  might  be  enforced  by  execution,  and 
which  was  also  superseded,  or  where  the  contest  was  over 
a  fund  in  court,  and  the  motion  to  correct  the  error  may 
be  made  at  a  subsequent  term  of  this  court. 

W.  H.  MACKOY  for  appellant.  |  » 

BTRNE  &  REE3D  for  appellee. 

Response  to  Motion  by  Chief  Justice  Hobson. 

The  judgment  appealed  from  herein,  which  was 
aflSrmed,  directs  the  master  commissioner  to  pay  to 
Ellen  Dineen  the  sum  of  $620.72,  the  balance  found 
due  her,  out  of  the  funds  in  his  hands.  Appellant 
superseded  the  judgment,  and  the  clerk  of  this  court, 
in  entering  the  order  of  affirmance,  so  entered  it  as 
to  give  appellee  ten  per  cent,  damages  upon  the 
amount  superseded.  Appellant  has  entered  a  motion 
to  set  aside  this  part  of  the  order.  Sec.  764  of  the 
Civil  Code  of  Practice  provides :  ^'IJpon  the  affirmance 
of,  or  the  dismissal  of  an  appeal  from,  a  judgment 
for  the  payment  of  money,  the  collection  of  whidi, 
in  whole  or  in  part,  has  been  superseded,  as  provided 
in  chapter  two  of  this  title,  ten  per  cent,  damages  on 
the  amount  superseded  shall  be  awarded  against  the 
appellant.'*  In  discussing  the  meaning  of  this  section 
this  court,  in  Worsham  v.  Lancaster,  104  Ky.,  814, 
20  Ky.  Law  Rep.,  969,  48  S.  W.,  411,  said:  ^' It  has 
been  repeatedly  held  that  damages  could  not  be 
awarded  upon  the  supersedeas  of  a  judgment  direct- 
ing a  sale  of  property  to  satisfy  a  lien,  unless  there 
was  a  personal  judgment  for  the  amount  of  the  lien, 
which  was  also  superseded.  (Talbot  v.  Morton,  5 
Litt,  326;  Sumrall  v.  Reid,  2  Dana,  65;  Woods  v. 
Roman,  5  B.  Moil,  145 ;  Rowan  v.  Pope,  14  B.  Mon., 
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102;  and  Stamps  v.  Beaty,  Hardin,  345.  The  Supe- 
rior Court,  in  an  opinion  January  9,  1885,  in  CoflSu 
V.  Kelling,  and  Robinson  v.  Bashaw,  and  also  in 
Cornwall  v.  Fletcher  (Oct.  12,  1887),  held  that  dam- 
ages on  the  affirmance  of  a  judgment  superseded 
should  not  be  given  where  the  contest  was  over  a 
fund  in  ooiirt,  but  that  the  judgment  must  be  one  that 
might  be  enforced  by  execution.  There  are  a  large 
number  of  cases  in  which  no  opinion  was  delivered 
which  follow  this  doctrine."  Several  cases  are  re- 
ferred to  in  the  opinion  in  which  the  rule  was  fol- 
lowed, and  it  has  been  applied  by  the  court  consist- 
ently in  cases  coming  before  it  since  that  opinion 
was  delivered.  .  The  fact  that  the  motion  to  correct 
the  order  was  not  made  within  thirty  days  after  the 
judgment  was  entered  is  not  material.  So  much  of 
the  order  as  gave  damages  on  the  affirmance  was  a 
clerical  error,  correctible  by  the  record,  and  like  any 
other  clerical  error,  may  be  corrected  at  a  subsequent 
term. 
The  motion  is  therefore  sustained. 


Case  62.— ACTION  BY  THE  REGISTER  NEWSPAPER  CO. 
AGAINST  NAKM  &  FRIEDMAN  FOR  DAMAGES  IN  RE- 
PAIRING  PROPESRTY   LBASEID   BY   PLAINTIFF.-— May    16. 

Nahm  &  Friedman  v.  Register  Newspaper  Co. 

Appeal  from  McCracken  Circuit  Court. 

L.  D.  Husbands,  Circuit  Judge. 

Judgment  for  plaintiff.    Defendants  appeal.    Af- 
firmed. 
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Landlord  and  Tenant— Repairing  Leased  Premisefl— Conflent  of 
Tenant— Damages^— Liability  of  Landlord — ^Independent  Con- 
tractor— Oross-petltion  of  Landlord— Demurrer. 

1.  Landlord  and  Tenant— Repairing  Leased  Premises — Consent  of 

Tenant— Damages  to  Tenant— ^Liability  of  Landlord— -Where 
the  owner  of  a  one-story  building,  wlilcli  was  leased  for  and  oc- 
cupied for  printing  a  newspaper,  employed  an  Independent  con* 
tractor,  without  the  consent  of  the  tencmt,  to  ^uit  a  second 
story  thereon,  the  tenant  is  entitled  to  recover  from  the 
landlord  the  damage  done  to  type,  stationery,  etc.,  by  rea- 
son of  Its  exposure  to  the  rain,  dirt  and  grit  in  the  construction 
of  the  second  story;  and  on  the  trial  of  the  case  the  fact 
as  to  w!hether  the  tenant  consented  to  the  erection  of  the 
second  story  was  a  question  for  the  jury,  as  was  also  the 
,        extent  of  the  damage  done  to  the  tenant's  property  thereby. 

2.  Independent  Oontractoi^-Cross  Petition  of  Landlord— Demurrer — 

In  an  action  by  a  tenant  to  recover  from  his  landlord  dam- 
ages done  to  his  property  by  an  Independent  contractor,  in 
putting  a  second  story  on  the  building  occupied  by  the  ten- 
ant without  the  tenant's  consent,  a  demurrer  to  a  cross 
petition  of  the  landlord  against  the  contractor  was  properly 
sustained,  as  such  action  can  not  be  properly  litigated  in 
the  claim  of  tlie  tenant  against  the  landlord. 

REIBD  &  BERRY  for  appellants. 

1.  It  certainly  can  not  be  the  law  that  if  a  landlord  employs 
an  independent  contractor  to  make  repairs  or  improvements  on 
a  building  occupied  by  a  tenant,  however  necessary,  and  when 
said  repairs  or  improvements  would  not  in  themselves  work  a 
nuisance,  or  necessarily  result  in  an  injury  to  the  tenant,  that 
the  landlord  thereby  becomes  liable  for  every  wrongful  act  of 
the  contractor,  or  any  of  his  employes,  in  the  doing  of  said 
work. 

2.  We  think  that  the  distinction  of  the  law  Is  that  the  landlord 
is  primarily  liable  to  the  tenant  for  the  acts  of  an  independent 
contractor  resulting  in  the  disturbance  of  his  possession,  that 
could  be  construed  into  an  actual  or  constructive  eviction,  but 
not  liable  for  the  wrongful  acts  of  said  contractor,  nor  his  em- 
ployee, which  do  not  necessarily  grow  out  of  the  things  con- 
tracted to  be  done,  or,  in  other  words,  that  the  thing  contracted 
to  be  done  would  not  necessarily  result  in  a  nuisance, 

3,.  We  maintain  that  if  plaintiff's  property  was  damaged,  and 
we  concede  it  was,  there  can  be  no  question  of  the  liability  of 
the  Independent  contractor,  Katterjohn,  for  the  damages,  even 
thous^  appellants  may  be  primarily  liable  to  the  plaintiffs  then> 
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for,  and  as  appellants  had  taken  a  written  obligation  from  Kat- 
terjohn  that  he  would  do  tihe  work  so  as  not  to  damage  the 
property  or  business  of  the  plaintiff,  we  insist  that  appellants 
should  have  been  allowed  to  make  their  answer  a  cross  petition 
against  Katterjohn  and  make  him  answer  for  the  damages,  and 
have  the  whole  matter  settled  in  one  action. 


AUTH0BITIE8   CITED. 

Coulter  y.  Norton,  43  Amer.  St.  Heps.,  458;  Chestnut  v.  Tyson, 
63  Am.  St.  Reps.,  115;  Denny  y.  Blarksberry,  15  Ky.  Law  Rep., 
400;  Grimes  y.  St.  Paul  Trust,  37  Am.  St.  Reps.,  248;  Keating 
Y.  Springer,  37  Am.  St.  Reps.,  175;  Ciyil  Code  of  Practice,  sec. 
96;  Ciyil  Code  of  Practice,  sec.  96,  subsec.  3;  Ciyil  Code  of 
Practice,  sec.  Ill;  Civil  Code  of  Practice,  sec.  97,  subsec.  3; 
Ehicy.  Plead,  ft  Prac,  yol.  5,  p.  674,  sec.  1;  E^ncy.  Plead,  ft  Prac., 
vol.  5,  p.  678,  sec.  3;  Myer's  Code,  sec.  125  and  amendments; 
Phillips  y.  Keiffer,  2  Met,  478;  Wells  y.  Boyd,  1  Duyall,  366; 
Crabtree  y.  Banks,  1  M^.,  482;  Trabue  y.  McAdams,  8  Bush,  80; 
Royse  y.  Reynolds,  10  Bush,  286;  Ijoughbridge  y.  Cawood,  97 
Ky.,  633;  Grogan  ft  Key  y.  Allen,  5  Ky.  Law  Rep.,  251;  I.  C. 
R.  R.  Co.  y.  Vincent,  26  Ky.  Law  Rep.,  38. 

HENDRICK  ft  MITTjTiWR  for  appellee. 

(No  brief  on  record  for  appellee.) 

Opinion  by  Chief  Justice  Hobson. — ^Affirming. 

Appellants,  Nahm  &  Friedman,  made  the  following 
lease  to  appellee: 

"This  lease  made  and  entered  into  this  1st  day  of 
July,  1901,  by  and  between  Joseph  L.  Friedman  and 
Max  B.  Nahm,  of  the  first  pari;,  and  the  Register 
Newspaper  Company,  of  Paducah,  Ky.,  of  the  second 
pari;: 

**Witnesseth:  That,  for  and  in  consideration  of  the 
payment  by  the  second  parties  to  the  first  parties  of 
the  sum  of  four  hundred  and  seventy-five  ($475.00) 
dollars  per  year,  payable  in  equal  monthly  install- 
ments at  the  end  of  each  month  from  date  hereof 
during  a  period  of  five  years  from  date  hereof,  the 
first  parties  hereby  rent  and  lease  unto  the  second 
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party  the  one-story  building  on  the  south  side  of 
Broadway,  between  Fifth  and  Sixth  streets,  being 
No.  510  in  the  city  of  Paducah,  Ky.,  for  a  term  of 
five  years  from  date  hereof,  and  covenant  to  keep 
the  second  party  in  the  quiet  possession  of  the  prem- 
ises during  said  term. 

*'It  is  agreed  that  the  said  premises  shall  be  occu- 
pied by  the  second  party  as  a  printing  and  publishing 
oflSce,  and  the  same  may  be  sublet,  or  the  term  as- 
signed by  the  said  second  party. 

*'The  second  party  shall  comply  with  all  the  city 
laws  and  ordinances  now  in  force,  or  hereafter  to  be 
enacted,  and  shall  not  render  the  first  parties  liable 
thereunder. 

**The  second  party  agrees  to  return  the  said  prem- 
ises at  the  expiration  thereof,  or  upon  its  vacation 
of  same,  in  like  condition  as  when  received,  ordinary 
wear  and  tear  thereof  and  damage  by  fire,  or  other 
unavoidable  casualty  excepted. 

'*In  the  event  of  a  violation  of  anv  of  the  condi- 
tions herein  contained,  then  this  lease  shall,  at  the 
option  of  the  first  parties,  become  void  and  forfeited, 
and  the  statutory  requirement  as  to  demand  and 
notice  are  hereby  expressly  waived. 

*^In  testimony  whereof  the  second  party,  by  its 
president,  James  E.  Wilhelm,  together  with  James 
E.  Wilhelm,  who  hereby  assumes  the  obligation  of 
surety  for  the  performance  of  the  conditions  hereof 
by  the  said  second  party,  have  hereimto  set  their 
hands  the  day  first  above  written.  [Signed]  Jos.  L. 
Friedman.  Max  B.  Nahm.  Register  Newspaper  Co., 
by  James  E.  Wilhelm,  Pres't.    James  E.  Wilhelm." 

Appellee  took  possession  of  the  property,  which  was 
at  the  time  a  one-story  building,  and  was  conducting 
in  it  its  printing  business.  In  the  latter  part  of  Sep- 
tember, appellants  made  a  contract  with  F.  W,  Kat- 
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terjohn  to  add  another  story  to  the  building.  Kat- 
terjohn  proceeded  to  do  this  while  plaintiflf  was  in 
possession  of  the  lower  story  with  its  presses,  type- 
setting machinery,  stationery,  type,  etc.  He  removed 
the  roof  so  that  the  house  was  exposed,  and  the  rain, 
grit,  dirt  and  trash  came  down  upon  the  plaintiff's 
apartments.  The  house  continued  in  this  condition 
for  some  months,  during  which  there  was  a  good 
deal  of  rain,  by  reason  of  which,  as  appellee  alleges, 
much  of  its  property  was  ruined,  and  it  brought  this 
suit  for  damages,  alleging  that  it  had  been  damaged 
in  the  sum  of  $2,000.  Appellants  denied  the  allega- 
tions  of  the  petition.  They  also  pleaded  that  the 
plaintiff  consented  to  their  adding  the  other  story 
to  the  building,  and  that  the  work  was  done  by  Kat- 
terjohn,  as  an  independent  contractor,  over  whom 
they  had  no  control,  and  for  whose  negligence  they 
were  not  responsible.  The  affirmative  allegations  of 
the  answer  were  controverted,  and  on  the  trial  of  the 
case  before  the  jury  a  large  amount  of  proof  was 
introduced.  The  court  instructed  the  jury  in  sub- 
stance that  if,  while  the  plaintiff  was  occupying  the 
building  under  its  contract,  defendants  by  contract 
caused  their  contractor  to  enter  upon  the  house  and 
build  a  second  story  on  it  without  the  plaintiff's  con- 
sent, and  thereby  injured  and  damaged  the  plaintiff's 
property,  they  should  find  for  the  plaintiff,  but  that, 
if  the  plaintiff  consented  to  the  building  of  the  second 
story,  then  they  should  find  for  the  defendant.  The 
court  also  instructed  the  jury,  in  effect,  that,  although 
the  defendants  made  an  independent  contract  with 
Katterjohn,  still,  if  the  performance  of  the  contract 
in  the  ordinary  mode  of  doing  the  work  would  neces- 
sarily or  naturally  produce  the  injury  to  plaintiff's 
property  in  the  lower  story  of  the  building,  theii  the 
defendants  would  be  liable  to  ^e  plaintiff  for  the 
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damages  so  sustained  by  it,  and  that,  if  they  found 
for  plaintiff,  they  should  find  such  sum  as  damages 
as  they  believed  from  the  evidence  its  property  in 
the  building  was  damaged  by  reason  of  the  entry 
upon  and  the  building  of  the  second  story  to  the 
house.  The  jury  found  a  verdict  in  favor  of  tiie  plain- 
tiff for  $1,500,  and  defendants  appeal. 

The  landlord  is  under  a  positive  duty  to  his  tenant 
that  he  shall  have  quiet  enjoyment  of  the  premises,. 
He  can  not  himself  tear  off  the  roof  above  the  tenant's 
head  without  being  responsible  for  the  consequent 
injury  to  the  tenant's  goods,  and  what  he  can  not 
do  directly  himself  he  can  not  relieve  himself  of  re- 
sponsibility for  by  contracting  for  its  being  done  by 
another.  A  master  can  not  relieve  himself  of  a  non- 
assignable duty  which  he  owes  to  a  servant  by  con- 
tracting with  another  for  its  performance.  A  rail- 
road can  not  relieve  itself  from  responsibility  for 
the  exercise  of  its  franchises  by  contract  with  another. 
The  principle  runs  through  the  entire  law,  and  has 
often  been  applied  between  landlord  and  tenant.  Thus 
in  Pittsfield,  &c.,  Mfg.  Co.  v.  Pittsfield  Shoe  Co.  (N. 
H.),  53  Atl.,  807,  60  L.  E.  A.,  116,  it  was  held  by 
the  Supreme  Court  of  New  Hampshire  that  a  land- 
lord is  not  relieved  from  liability  from  injury  to  ten- 
ants of  a  lower  floor  by  the  freezing  and  bursting  of 
an  automatic  fire  extinguisher  in  the  upper  portion 
of  the  building,  by  the  fact  that  he  has  employed  an 
independent  contractor  to  keep  the  building  heated; 
and  in  that  case  the  court  quote  with  approval  from 
1  Thompson  on  Negligence,  sec  663,  as  follows: 
''There  are  certain  absolute  duties  resting  upon 
natural  persons  and  corporations,  either  by  operation 
of  law  or  by  reason  of  having  been  voluntarily  as- 
sumed. The  law  does  not  permit  a  person  or  cor- 
poration to  cast  off  such  a  duty  upon  an  independent 
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contractor  so  as  to  exonerate  himself  or  itself  from 
the  consequences  of  its  non-performance/'  The  same 
rule  was  followed  by  the  Wisconsin  Supreme  Court  in 
Wertheimer  v.  Sanders,  70  N.  W.,  824,  37  L.  A.  R.,  146. 
In  that  case,  which  was  similar  to  the  one  before  us, 
the  court  after  collecting  a  great  number  of  author- 
ities, said:  **If  an  injury  might  be  anticipated  as  a 
direct  or  probable  consequence  of  the  performance 
of  work  contracted  for,  unless  reasonable  care  be 
used,  the  negligence  of  the  contractor  or  his  employes 
will  be  chargeable  to  the  person  for  whom  the  work 
is  done,  and  the  latter  will  be  held  liable  accordingly.*' 
(Marshall  v.  Cohen,  9  Am.  Eep.,  170;  Gill  v.  Mid- 
dleton,  105  Mass.,  477,  7  Am.  Eep.,  548;  Hawver  v. 
Whalen  (Ohio),  29  N.  E.,  1049,  14  L.  E.  A.,  828; 
Glickauf  v.  Maurer,  75  111.,  289,  29  Am.  Eep.,  238.) 

The  evidence  on  the  trial  was  conflicting  as  to  the 
amount  of  stationery  that  was  ruined  by  the  water 
and  dirt,  and  as  to  the  extent  to  which  the  presses 
and  other  machinery  were  injured  thereby,  and  as 
to  whether  or  not  the  type  could  have  been  cleaned. 
The  proof  for  the  appellee  tended  to  show  that  from 
$400  to  $600  worth  of  stationery  was  destroyed,  that 
$600  worth  of  type  was  ruined  so  that  it  had  to  be 
sold  for  type  metal,  and  that  much  damage  was  done 
to  the  presses  and  machinery.  If  the  jury  believed 
this  evidence,  they  were  fully  warranted  in  finding 
the  verdict  for  $1,500.  While  the  proof  for  the  de- 
fendant showed  that  there  was  not  so  much  damage, 
it  was,  after  all,  a  question  for  the  jury,  and  they 
evidently  believed  the  witnesses  for  the  plaintiflf.  The 
proof  leaves  no  doubt  that  the  plaintiff  suffered  sub- 
stantial damages.  The  water  ran  down  into  its  rooms 
from  the  rain  until  more  than  once  it  was  over  an 
inch  deep  on  the  floor.  The  plaintiff's  men  had  to 
stand  on  bricks  and  planks  to  do  their  work,  and 
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were  then  kept  wet.  The  water  brought  in  grit  and 
dirt  upon  the  presses  and  machinery  as  well  as  the 
stationery.  This  condition  of  things  lasted  for  sev- 
eral months.  The  jury  could  not  have  been  misled 
by  the  instruction  as  to  the  measure  of  damages, 
under  the  evidence.  They  were  only  allowed  to  find 
the  damage  or  injury  to  plaintiff's  property  in  the 
building.  No  other  matter  of  damage  than  the  loss 
on  the  property  in  the  building  was  allowed  to  be 
considered  by  them. 

On  the  question  as  to  whether  the  plaintiff  con- 
sented to  the  erection  of  the  second  story  the  evidence 
is  conflicting,  but  we  do  not  see,  considering  it  all, 
that  the  verdict  should  be  disturbed  on  this  ground. 
Propositions  of  compromise  are  not  admissible  as 
evidence.  But  what  occurred  between  the  plaintiff 
and  the  defendants  when  it  presented  its  claim  for 
damages  on  account  of  the  loss  to  its  property  by 
reason  of  the  roof  being  taken  off  and  another  story 
added  to  the  building  was  competent  in  this  case, 
for  the  reason  that  there  was  not  here  any  effort 
to  compromise,  and  what  occurred  when  the  demand 
was  made  was  potent  evidence  that  the  plaintiff  had 
not  consented  to  the  erection  of  the  second  story,  for 
this  evidence  tended  to  show  that  the  defendants  did 
not  then  claim  that  the  plaintiff  had  consented  to 
the  erection  of  the  second  story,  and  would  have 
settled  in  the  way  the  plaintiff  proposed,  but  for 
their  concluding  that  they  were  not  liable  on  account 
of  having  made  an  independent  contract  with  Kat- 
terjohn  to  do  the  work.  For  the  same  reason,  the 
notice  given  to  appellants  on  October  11th  was  com- 
petent, for,  from  this  notice  and  the  response  that 
was  made  to  it,  the  jury  were  warranted  'in  con- 
cluding that  it  was  not  then  understood  that  the 
plaintiff  had  consented  to  the  work.  The  court  prop- 
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erly  told  the  jury  that  the  notice  was  not  evidence 
of  the  facts  stated,  and  was  admitted  simply  to  show 
complaint. 

The  defendants  made  their  answer  a  cross  petition 
against  Katterjohn.  He  was  served  with  process 
upon  the  cross  petition,  and  filed  his  demurrer  to  it, 
which  was  sustained.  This  was  proper.  The  plain- 
tiff had  brought  no  action  against  Katterjohn.  It 
had  sued  simply  the  defendants  on  their  contract  of 
lease.  If  Katterjohn  is  answerable  to  the  defendants, 
the  matter  may  be  litigated  in  an  independent  action 
between  him  and  them,  but  their  cause  of  action 
against  him  under  their  contract  with  him  can  not 
properly  be  litigated  in  this  suit  by  the  plaintiff 
against  them  under  the  lease.  A  cross  petition  must 
relate  to  the  cause  of  action  sued  upon.  It  can  not 
be  allowed  to  bring  into  the  case  an  independent 
cause  of  action  growing  out  of  another  matter. 

On  the  whole  case,  we  see  no  error  to  the  prejudice 
of  the  appellants. 

Judgment  affirmed. 


Case  63.— ACTION  BY  MARIE  DKEXILIUS,  &c.,  AGAINST  IHB 
COVINGTON  SAWMIDL  ft  MANUFACTURING  CO.,  FOR 
DAMAGES  FOR  PERSONAL  INJURIES.— May  17. 


Coyingrton  Saw  Mill  &  Mfg.  Co.  v.  Drexilius,  &c. 

Appeal  from  Kenton  Circuit  Court. 

W.  McD.  Shaw,  Circuit  Judge. 

Judgment  for  plaintiff.    Defendants  appeal.    Re- 
versed. 
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Public  Streets  and  Alleys— Building  Sewer  Acroos— Fidlure  to 
Keep  in  Repair— Injury  to  Child — Liability  of  Oonstniotor— 
Oonstruotion  by  Former  Owner-^Liabillty  of  Successor— Im- 
plied Contract — Children— Playing  on  Street— ^Necesecuy  Use 
— ^Instruction — Gross  Negligence — ^Punitive  Damages. 

1.  Public  Streets  and  Alleys— ^Building  Sewer  Across— Failure  to 

Keep  in  Repair— Injury  to  Child — ^Liability  of  Constructor — 
Where  a  child  eleyen  or  twelve  years  old  broke  her  leg  in 
jumping  from  a  pile  of  lumber  and  breaking  into  a  sewer, 
which  had  been  canstruoted  in  a  public  alleyway  of  a  city 
without  the  consent  of  the  city  by  the  owner  of  a  lumber 
plant  adjoining  the  alley,  tor  hia  own  convenience  in  drawing 
the  surface  water  from  Ms  lot,  whidh  sewer  was  constructed 
of  plank  which  had  been  allowed  to  become  rotten,  it  was  the 
duty  of  the  owner  of  the  plant  to  keep  the  sewer  in  safe  con- 
dition and  such  owner,  and  not  the  city,  ie  liable  in  an  action 
Cor  damages  for  such  injury. 

2.  Construction  by  Former    Owner — Liability    of    Successor— Im- 

plied Contract— The  fact  that  the  sewer  was  constructed  by 
h  former  owner  of  the  plant  for  the  uae  and  convenience  of 
the  plant,  and  wthich  was  maintained  by  him  during  his  owner- 
ship, will  not  excuse  his  vendee  from  liability,  who  continued 
to  use  the  sewer  and  failed  to  thereafter  keep  it  in  repair,  as 
he  was  liable  for  its  repair,  and  the  fact  that  it  yma  kept  in 
repair  by  the  former  owner,  an  agreement  that  he  s-hould  keep 
it  in  repair  was  implied. 

3.  Children — Playing  on  Street — ^Necessary  Use— TTie  fact  that  the 

child  was  playing  in  the  alleyway  wfhen  injured  is  no  defense 
to  her  action  for  damages  for  the  injury.  In  crowded  cities 
the  use  of  the  public  street  and  alleys  for  purposes  of  rec- 
reation and  pleasure  by  children  and  others  may  be  regarded 
a  public  necessity,  so  long  sii  such  use  does  not  impinge  upon 
the  rights  of  others  to  use  them,  and  such  users  are  entitled 
to  have  them  In  a  reasonably  safe  condition. 

4.  Instruction — Gross  Negligence — ^Punitive  Damages — ^An  instruc- 

tion to  the  jury  that  they  could  find  punitive  damages  against 
appellant  if  they  should  believe  from  the  evidence  that  the 
Injury  complained  of  was  the  result  of  gross  negligence^  was 
error,  and  should  not  be  given  when  l&ere  was  no  evidence 
whatever  of  gross  negligence,  and  while  this  court  might  be 
of  the  opinion  that  tlie  verdict  rendered  was  no  more  than 
would  compensate  the  plaintiff  for  the  pain  endured  and  the 
impairment  of  her  capacity  for  laboring  and  earning  money  as 
the  result  of  the  injury,  we  do  not  feel  warranted  in  saying 
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that  some  part  of  tlie  verdict  was  not  given  by  way  of  puniisdi- 
ment 

S.  D.  R0U6B  and  J.  B.  FRANKBL  for  appellant. 

POINTS  AND  AUTHORITIES. 

1.  Because  the  court  refused  the  motion  of  the  appellant  for  a 
preemptory  instruction  'to  the  Jury  to  find  f6r  it. 

The  plaintiff's  proof  developed  that  when  she  was  Injured  she 
was  playing  in  the  street,  and  she  can  not  recover  for  injuries 
received  while  so  engaged.  (Rasch  v.  licking  Rolling  Mill  Co,, 
26  Ky.  Law  Rep.,  249;  Beach  on  Contributory  Negligence,  3d  Ed., 
sees.  256,  278,  281,  447;  Elliott  on  Roads  and  Streets,  2d  Ed.,  sec. 
650;  Blodgett  v.  Boston,  8  Allen,  237;  Butterfield  v.  Forrester,  11 
ESast,  60;  Smith  v.  Smith,  2  Pick,  621;  Parker  v.  Adams,  12  Met. 
[Mass.],  415;  A.  &  E.  E.  Law,  let  Ed.,  vol.  4,  p.  57;  Snow's  Adm*r 
V.  City  of  Louisville,  107  Ky.,  536.) 

2.  Because  tihe  verdict  was  against  the  evidence.  There  is 
absolutely  no  evidence  n  this  case  to  show  that  appellant  put 
this  drain  in  the  street,  but,  on  the  contrary,  a  positive  denial. 

3.  The  court  erred  in  admitting  testimony  over  the  objection 
of  the  defendant,  prejudicial  to  the  defendant.  The  evidence  in- 
troduced as  rebuttal  was  evidence  in  chief,  and  was  highly  im- 
proper and  prejudical. 

4.  The  incrtructions  of  the  court  on  the  motion  of  the  plaintiff 
were  erroneous. 

(a.)  N6.  1  is  erroneous,  because  it  imposes  upon  appellant  the 
duty  of  keeping  in  repair  the  street  in  front  of  property  upon 
which  it  merely  has  a  lease.  (Shearman  &  Redfleld  on  Negli- 
gence, vol.  1,  sec.  343.) 

This  argument  is  also  pertinent  under  the  first  heading. 

(b.)  And  the'  instruction  is  also  erroneous,  because  it  permits 
plaintiff  to  recover  for  negligence  without  anywhere  defining 
negligence.  The  instructions  define  "gross  negligence"  and  "ordi- 
nary oanB,"  but  they  do  not  define  negligence,  and  nowhere  was 
there  any  explanation  to  the  Jury  of  what  was  meant  by  negli- 
gently placing  the  box  or  drain  in  the  street,  or  negligently  permit- 
ing  it  to  become  dangerous.     (Bogenschutz  v.  Smith,  84  Ky.,  343.) 

(c.)  The  instruction  is  also  erroneous,  because  it  does  not  con- 
from  to  the  issue  presented  by  the  pleadings.  (Grogan  v.  Kelly, 
5  Ky.  Law  Rep.,  251;  Cov.  &  Oin'ti  B.  Co.  v.  Brenncm,  16  Ky.  Law 
Rep.,  256.) 

No.  2  is  erroneous  because  it  permits  the  Jury  to  find  for  plain- 
tiff for  loss  from  impairment  or  reduction  of  her  capability  to 
earn  money  after  she  reaches  the  age  of  twenty-one — ^while  there 
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is  no  proof  upon  his  propoeition  and  therefore  no  basis  for  the  in- 
struction. 

No.  3.  (a.)  The  third  instruction  is  erroneous  because  it  as- 
sumes that  defendant  was  guilty  of  negligence. 

(b.)  There  was  no  basis  for  an  instruction  for  gross  negligence. 
(McHenry  v.  Snedden,  98  Ky.,  686;  Lexington  Railway  Co.  v. 
Fain,  25  Ky.  Law  Rep.,  2243;  Labrot  v.  Branson's  Adm'r,  81  Ky., 
638.) 

6.  Because  the  verdict  was  excessive.  (Lexington  Railway  Co. 
V.  F^in,  25  Ky.  Law  Rep.,  2243;  Cov.  &  Cln'tl  Street  Railway  Co. 
V.  Ware,  84  Ky.,  267.) 

ROBE3RT  C.  SIMMONS  for  appellee. 


POINTS  AND  AUTHORITIES  CITED. 

1.  It  can  not  be  said  as  a  matter  of  law  that  appellee  was  per 
se  guilty  of  contributory  negligence,  because  she  was  at  play 
on  a  public  street  when  injured.  (MoGuire  v.  Spence,  91  N.  Y., 
302;  Chicago  v.  Keefe,  114  111.,  222;  Indianapolis  v.  Bmmelman, 
108  Ind.,  535;  Ddst.  of  Col.  v.  Boswell,  6  App.  D.  C,  402;  Gibson 
V.  Huntington,  38  W.  Va.,  177;  Reed  v.  City  of  Mladison.  83  Wis., 
171;  Louisville  v.  Snow's  Adm'r,  107  Ky.,  536;  Shearman  &  Red- 
field,  N-egllgence  [5tli  E3d.],  sec.  370;  Donoho  v.  Vulcan  Iron  Works, 
75  Mo.,  401,  4  Mo.  App.,  447.) 

2.  The  petition  is  not  objectionable  in  filing  to  state  that  plain- 
tiff was  playing  on  the  street,  or  in  the  allegotiion  as  to  damages, 
nor  did  the  proof  disclose  a  variance  between  pleadings  and  proof. 
(U.  S.  MJail  C.  Co.  v.  Carrollton,  &c.,  Co.,  101  Ky.,  661;  Civil  Code, 
sec.  129;  L.  &  N.  v.  Oopas,  95  Ky.,  460;  C.  &  O.  R.  Co.  v.  Davis,  22 
Ky.  Law  Rep.,  748  and  1156.) 

3.  Appellant  was  liable  as  the  author  of  a  nuisance  to  any  one 
sustaining  special  damages  thereby  and  it  was  not  necessary  for 
appellee  to  allege  or  prove  negligence.  (Sherman  &  Redfleld, 
Negligence,  sec.  365,  359;  Dillon,  Municipal  Corporations,  sec. 
1032;  l&th  Am.  &  E}ng.  Enc.  Law,  433;  Baumeister,  &o.  v.  Mark- 
ham,  101  Ky.,  122;  Dygert  v.  Schenck,  23  Wend.,  446;  Clifford  v. 
Dam,  81  N.  Y.,  52.) 

4.  Appellant  was  not  prejudiced  by  the  instruction,  because 
they  make  appellee's  right  to  recover  depend  on  her  showing 
negligence  on  the  part  of  appellant,  which  was  a  more  favorable 
charge  than  appellant  had  a  right  to  ask  un<der  the  law.  (Russell 
V.  Cin.,  &c.  R.  Ck).,  4  Ky.  Law  Rep.,  906;  Smith  v.  Leforoe,  14 
Ky.  Law  Rep.,  399;  Carter  Oo.  M.  Co.  v.  Welbum,  11  Ky.  Law 
Rep.,  307.) 

5.  There  was  no  error  in  the  admission  of  testimony. 
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6.  Punitive,  damages  were  proper.  (Dransom's  Adm'r  v.  Labrot, 
81  Ky.,  638;  I.  C.  R.  Co.  v.  Stewart,  23  Ky.  Law  Rep.,  637.) 

7.  The  dazKKages  awarded  were  no  more  than  compensatory. 
(Baumelster  v.  Markham,  101  Ky.,  122;  Cent.  Gov.  v.  Bellonby,  24 
Ky.  Law  R«p.,  1092;  So.  Oov.  &  Cin.  St.  Ry.  Co.  v,  Pelzer,  19  Ky. 
Law  Rep.,  88;  I.  C.  R.  Co.  v.  Mdzell,  100  Ky..  235;  Maysville  v. 
Gulltoyle.  110  Ky.,  670.) 

Opinion  by  Judge  O^Rbar— Reversing. 

Appellant  was  operating  a  lumber  plant  on  a  lot 
adjoining  one  of  the  public  alleyways  of  the  city  of 
Covington.  To  divert  a  flow  of  surface  water  from 
the  lot  for  its  own  convenience,  it  constructed  and 
maintained  a  blind  ditch  or  sewer,  made  of  oak  planks, 
across  this  alleyway  and  along  the  side  of  its  lot, 
which  was  covered  with  dirt,  hiding  the  location  of 
the  sewer.  The  ditch  or  sewer  was  not  kept  in  re- 
pair, so  that  the  planks  became  rotten.  Appellee,  a 
child  of  11  or  12  years  of  age,  while  playing  on  the 
lumber  piles  and  in  the  alley,  jumped  from  one  of 
these  lumber  piles  to  the  ground  in  the  alleyway,  when 
the  covering  to  this  ditch  gave  way  under  her  weight, 
her  foot  was  caught  in  the  hole  thus  made,  and  her 
leg  broken.  In  her  suit  against  appellant  she  was 
awarded  a  verdict  of  $2,500  in  damages.  This  appeal 
presents  the  following  matters  which  are  alleged  as 
errors  at  the  trial,  and  for  which  a  reversal  is  sought. 

It  is  first  complained  that  appellant  was  not  liable 
for  the  condition  of  the  street;  that,  when  the  ditch 
was  dug  and  the  box  sewer  put  in,  it  was  made  reason- 
ably safe  for  its  purpose,  and  to  keep  it  in  repair  was 
not  the  duty  of  appellant  The  alleyway  was  a  pub- 
lic highway  which  had  been  dedicated  to  the  public 
use  and  accepted  by  the  city  many  years  before  the 
accident  sued  for,  and  was  so  used  at  th§  time  of  the 
accident.  The  act  of  appellant  in  digging  and  main- 
tainii]^  the  ditch  across  th^  alleyway  without  the  di- 
yoL  120-89 
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rection  or  permission,  and,  for  that  matter,  without 
the  knowledge,  of  the  municipality,  being  for  appel- 
lant's personal  convenience,  could  not  impose  the  duty 
on  the  municipality  to  keep  it  in  repair.  It  was  ap- 
pellant's duty  to  maintain  the  ditch  or  sewer  in  such 
reasonably  safe  condition  as  would  not  interfere  with 
the  public's  superior  right  to  use  the  alleyway  for  any 
purpose  for  which  it  might  have  been  properly  used. 
Its  failure  to  keep  the  ditch  in  such  repair  constitu- 
ted it  a  nuisance. 

In  Woodring  v.  Forks  Township,  28  Pa.,  265,  70  Am. 
Dec,  134,  it  was  said:  '*A  man  who  owns  the  soil 
on  which  the  public  have  a  highway  has  a  right  to  en- 
joy his  property  in  every  way  that  may  promote  his 
interest  or  convenience  so  that  he  takes  care  not  to 
injure  the  public  easement.  *  *  *  He  may  cut  a 
passage  across  the  road  for  the  purpose  of  draining 
Jiis  land  or  leading  water  to  his  mill,  because  the  land 
is  his  own,  and  he  may  use  it  for  all  legitimate  pur- 
poses. But  as  he  has  no  right  to  injure  the  public 
easement,  he  is  bound  in  order  to  preserve  that  rigl\t, 
not  only  to  construct  bridges  over  the  ditches,  where 
they  cross  the  highways,  but  also  to  keep  them  in  re- 
pair. The  duty  of  keeping  such  bridges  in  repair  is 
as  imperative  as  the  original  obligation  to  construct 
them." 

It  further  appeared  in  that  case  that  the  ditch  had 
not  been  cut  by  the  appellant  charged  with  the  lia- 
bility for  not  keeping  it  in  repair,  but  was  cut  by  a 
preceding  owner.  The  court  held,  however,  that 
when  appellant  continued  to  use  the  water  course 
across  the  highway  for  the  use  of  his  mill,  thereby 
rendering  a  continuance  of  the  bridge  necessary,  he 
was  liable  for  the  repairs  of  the  bridge.  From  those 
facts,  and  the  further  fact  that  the  bridge  had  been 
kept  in  repair  by  the  former  owner  of  the  mill,  an 
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agreement  to  keep  it  in  repair  was  implied.  To  the 
same  eflFect  in  Phoenixville  v.  The  Phoenix  Iron  Co., 
45  Pa.,  135. 

In  Dygert  v.  Sch^nck,  23  Wend.,  446,  35  Am.  Dec, 
575,  a  case  was  presented  to  the  Supreme  Court  of 
New  York  where  the  owner  of  premises  adjacent  to  a 
highway  dug  a  raceway  across  the  public  road  to  con- 
duct water  to  his  mill,  and  built  a  bridge  across  it. 
Plaintiff ^s  mare  fell  through  the  bridge  in  conse- 
quence of  the  plank  flooring  being  loose,  and  received 
injury.  The  bridge,  when  built,  was  a  substantial 
structure,  and  continued  so  for  a  number  of  years. 
In  the  end,  however,  the  bridge  was  suffered  to  get 
out  of  repair.  The  court  wrote:  *'In  suffering  this, 
the  defendant  came  short  of  his  obligation  to  the  pub- 
lic. Any  act  of  an  individual  done  to  a  highway, 
though  performed  on  his  own  soil,  if  it  detract  from 
the  safety  of  travelers,  is  a  nuisance.  *  •  • 
Special  damage  arising  from  it,  therefore,  furnishes 
ground  for  a  private  action,  without  regard,  to  the 
question  of  negligence  in  him  who  digs  it.  *  *  * 
The  moment  a  plank  became  liable  to  slide  from  the 
bridge,  or  any  other  serious  difference  arose  against 
its  safety,  as  compared  with  the  original  unbroken 
ground  the  ditch  took  the  character  of  a  nuisance.^' 

In  Perley  v.  Chandler,  6  Mass.,  454,  4  Am.  Dec, 
159,  it  was  likewise  held:  '*If  a  highway  be  located 
over  water  courses,  either  natural  or  artificial,  the 
public  can  not  shut  up  these  courses,  but  may  make 
the  road  over  them  by  the  aid  of  bridges.  But  when 
a  way  has  been  located  over  private  land,  if  the  owner 
should  afterward  open  a  water  course  across  the  way, 
it  will  be  his  duty,  at  his  own  expense,  to  make  and 
keep  in  repair  a  way  over  the  water  course  for  the 
convenience  of  the  public,  and,  if  he  should  neglect  to 
4o  it,  he  may  be  indicted  f  o?"  the  nuisance, ' ' 


Digitized  by 


Google 


600  KENTFCKY  EEPOETS.       [Vol.120, 

Covington  Saw  Mill  &  Mfg.  Co.  v.  Drexilius^  &c. 

Judge  Dillon,  in  his  Municipal  Corporations,  sec. 
1032,  lays  it  down,  upon  authorities  cited,  that  no  per- 
son, not  even  the  adjoining  owner,  whether  the  fee  in 
the  street  be  in  himself  or  in  the  public,  has  the 
right  to  do  any  act  which  renders  the  use  of  the  street 
hazardous,  or  less  secure  than  it  was  left  by  the  mu- 
nicipal authorities;  and  that,  if  the  adjoining  owner 
undermines  the  street  by  placing  unauthorized  ob- 
structions therein  which  make  the  use  of  the  street 
unsafe  or  less  secure,  he  is  guilty  of  a  nuisance,  and 
is  liable  to  any  person  who,  using  due  care,  sustains 
any  special  injury  therefrom.  He  declares:  ^'The 
ultimate  liability  in  such  cases  is  upon  the  author  or 
continuer  of  the  nuisance."  To  the  same  effect  is 
Stephani  v.  Brown,  40  111.,  428;  Matheny  v.  Wolffs, 
2  Duv.,  137. 

The  next  proposition  asserted  by  appellant  is  that 
appellee  was  injured  while  she  was  playing  in  the 
street,  and  can  not  recover  for  injuries  received 
while  so  engaged.  The  great  weight  of  authority,  as 
well  as  the  common  sense  of  the  matter,  is  that  chil- 
dren may  use  the  public  streets  of  a  city  for  pleasure 
as  well  as  grown  persons  may.  If  an  adult  were 
walking  along  a  street  idly,  or  merely  in  the  pursuit 
of  pleasure,  or  were  driving  along  a  street  for  a 
similar  purpose,  and  was  injured  by  a  negligent  de- 
fect in  a  street,  it  could  scarcely  be  maintained  that 
he  could  not  recover  for  his  injuries.  So  long  as  such 
use  does  not  impinge  upon  the  rights  of  others  to  use 
them,  such  users  are  equally  within  the  protection  of 
the  law,  and  hence  equally  entitled  to  have  them  in 
as  reasonably  safe  condition,  as  those  who  are  using 
them  as  travelers  or  in  pursuit  of  business.  In- 
deecJ,  we  know  of  no  rule  of  law  that  gives  pre- 
cedence  to  those  engaged  upon  business  over  those  in 
pursuit  of  pleasure,  in  the  rightful  use  of  the  public 
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highway.  In  crowded  cities  the  use  of  the  public 
streets  and  alleys  for  purposes  of  recreation  and 
pleasure  by  children  and  others  may  be  regarded  as 
public  necessities.  We  fail  to  perceive  why,  if  a 
horse,  being  used  on  a  public  street  for  the  purpose 
of  pleasure,  may  be  recovered  for  if  injured  because 
of  the  defective  condition  of  the  street,  a  child  play- 
ing upon  the  street  may  not  recover  for  injuries  to 
itself  from  the  same  cause.  (McGuire  v.  Spence,  91 
N.  Y.,  303,  43  Am.  Rep.,  668;  Chicago  v.  Keefe,  114 
111.,  222,  2  N.  E.,  267,  55  Am.  Rep.,  860  ;Indianapolis 
V.  Emmelman,  108  Ind.,  535,  9  N^  E.,  155.) 

In  Gibson  v.  Huntington,  38  W.  Va.,  177,  18  S.  E., 
447,  22  L.  R.  A.,  561,  45  Am.  St.  Rep.,  853,  the  court 
expressed  the  idea  in  this  language:  ''Poor  parents 
are  unable  to  provide  a  place  of  healtliful  exercise 
and  play  for  their  children,  for  it  requires  all  their 
earnings  to  clothe,  feed  and  shelter  them.  The  law 
prohibits  them,  under  the  penalty  of  being  tres- 
passers, from  entering  on  the  lands  of  others;  and 
now  to  forbid  them  to  use  the  road  to  its  utmost 
boundary  for  the  purpose  of  play,  when  not  interfer- 
ing in  any  manner  with  the  traveling  public,  would 
savor  too  much  of  the  Dark  Ages  of  barbarism,  when 
children  were  subject  to  inhuman  and  diabolical 
punishments,  and  their  lives  were  at  the  mercy  of 
those  having  charge  over  them.  The  roads  are  the 
only  commons  children  now  have,  and  to  confine 
them  in  the  narrow  limits  of  their  tenement  houses 
would  be  cruel,  unjust  and  oppressive,  blight  their 
young  lives,  and  render  their  bodies  weak,  sickly, 
scrofulous  and  vile.'^ 

In  Reed  v.  City  of  Madison,  83  Wis.,  171,  53  N.  W. 
547,  17  L.  R.  A.,  733,  a  seven-year-old  child  was  in- 
jured while  rolling  a  hoop  on  the  sidewalk.  The 
court  regarded  that  this  was  not  per  se  negligencei 
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and  used  this  language:  **It  is  natural  for  a  child  to 
play,  early  and  late,  at  home  and  abroad,  going  and 
coming,  and  everywhere.  Because  it  plays  on  its 
travels  on  the  sidewalk,  it  should  not  be  declared  an 
outlaw,  or  excluded  from  the  usual  remedies  of  the 
law/'  A  similar  recovery  was  allowed  for  the  death 
of  a  nine-year-old  boy  while  at  play  on  a  street,  in  the 
case  of  Ijouisville  v.  Snow's  Adm'r,  107  Ky.,  536,  21 
Ky.  Law  Rep.,  1268,  54  S.  W.,  860. 

The  instructions  to  the  jury  are  complained  of,  but 
they  submitted  the  case  under  principles   set  forth 
above,  except  that  the  court  told  the  jury  that  they 
could  find  punitive  damages  against  appellant  if  the 
jury  should  believe  from  the  evidence  that  the  injury 
was  the  result  of  the  gross  negligence  of  the  defend- 
ant.   There  was  no  evidence  whatever  of  gross  negli- 
gence, and  that  instruction  should  not  have  been  given. 
Appellee  contends  that  the  amount  of  the  verdict  is 
no  more  than  reasonable  compensation,  and  that  a 
new  trial  should  not  be  awarded,  because  the  error  is 
harmless.    This  court  has  always  been  reluctant  to 
interfere  with  the  province  of   the   jury   in   saying 
what  is  reasonable  compensation  for  injuries  of  this 
kind.    Where  mental  and  physical  suflFering  are  ele- 
ments of  damages,  there  is  no  certain  standard  by 
which  they  may  be  measured.    The  common  experi- 
ence, observation,  and  judgment  of  a  jury  of  average 
intelligence  are  peculiarly  adopted  to  determine  such 
matters.    While  we  might  be  of  opinion  that  the"  ver- 
dict was  no  more  than  would  compensate  one  for  the 
pain  endured,  and  the  impairment  of  his  capacity  for 
laboring  and  earning  money,  as  the  result  of  such  an 
injury,  mainfestly  to  do  so  would  be  to  usurp  in  a 
measure  the  province  of  the   jury  in   this    respect 
They  may  have  thought  otherwise,  and  the  appellant 
is  entitled  to  their  verdict,  and  not  our  judgment  in- 
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steady  upon  this  subject.  If  the  jury  should  have 
found  that  a  less  sum  was  fair  compensation,  it  would 
not  have  been  within  our  province  to  have  increased 
it.  We  do  not  feel  wiarranted  in  this  case  to  say  that 
some  part  of  the  verdict  returned  was  not  punitive 
damages.  The  court  submitted  that  item  to  the  jury. 
Their  verdict  was  not  unanimous.  It  may  have  been 
that  some  of  the  jury,  or,  for  that  matter,  all  who  did 
agree  to  the  verdict,  may  have  given  some  part  of  it 
by  way  of  punishment.  At  any  rate,  appellant  was 
entitled  to  have  his  real  case  tried  by  the  jury  under 
unobjectionable  instructions  as  to  the  measure  of 
damages.  There  are  a  few  instances  where  the  ver- 
dict was  so  unmistakably  compensatory  only  that  the 
court  has  not  reversed  for  erroneous  instructions  al- 
lowing punitive  damages.  But  where  it  ceases  to  be  a 
certainty,  and  is  a  doubt  whether  their  verdict  was 
regarded  by  the  jury  as  merely  compensation,  we 
have  not  allowed  our  conjecture  to  supply  the  jury^s 
function.  The  court  endeavors  to  keep  clear  of 
trenching  in  any  sense  upon  the  jury^s  proper 
province.  The  trial  court  evidently  inadvertently 
failed  to  define  negligence  to  the  jury  in  the  instruc- 
tions, although  it  did  define  ordinary  care,  the  ab- 
sence of  which  is  negligence.  Maybe  the  jury  was 
not  misled  by  this  fact,  but  upon  a  retrial  this  omis- 
sion should  be  cured.  We  will  add  that  the  instruc- 
tion defining  ordinary  care  would  have  been  less  open 
to  objection  if  it  had  omitted  the  last  clause,  *'for 
his  own  safety.^* 

Therefore  the  judgipent  is  reversed,  and  cause  re- 
manded for  a  new  trial  under  proceedings  not  incon- 
sistent herewith,  ..^     .j 
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Case  64.— ^ACTION  BY  JAMES  A.  SHUTTLiESWORTH  AGAINST 
SAMUEL  P.  MYBQEl  FOR  RELIEF  FROM  CONTRACT  ON 
THE  GROUND  OF  FRAUD  OR  MISTAKE.— May  17. 

Shuttleworth  v.  Myer. 

Appeal  from  Jefferson   Circuit  Court,   Chancery 
Branch,  First  Division. 

Shacklefobd  Miller,  Judge. 

Judgment  for  defendants.    Plaintiff  appeals.    Af- 
firmed. 

Contract&--:UmitaAion---Con6idemtion— Warranty. 

1.  Contractsr— Where  it  Is  clearly  stated  In  a  contract  that  the 

considerations  for  transfer  of  designated  property  are  seryices 
and  assistance  to  be  thereafter  rendered,  a  purchaser  from 
one  under  such  contract  must  have  known  that  he  took  only 
their  rig'hts,  and  he  should  have  inquired  what  they  were 
and  what  the  contract  was  in  this  regard. 

2.  Same — Limitation  of  actions— -The  appellant  under  the  contract 

relied  on  in  this  action  only  bought  one-half  of  appellees' 
rights  whatever  these  rights  might  turn  out  to  be,  and  there 
can  not  be  an  implied  warranty  from  iM9  contract  that  ap- 
pellees owned  one-half  of  the  property  referred  to,  and  his 
cause  of  action  not  having  been  instituted  within  ten  years 
after  the  cause  of  action  accrued,  his  action  to  recover  upon 
the  contract  was  barred  by  limitation. 

3.  Same — ^While  there  is  some  conflict  of  authority  as  to  whether 

there  is  an  implied  warranty  of  title  In.tlie  sale  of  a  chattel 
not  in  possession  of  the  vendor,  there  certainly  is  no  im- 
plied warranty  in  the  sale  merely  of  the  rights  of  a  person 
under  a  contract  where  the  contract  shows  on  its  face  that 
the  considerations  of  the  contract  are  services  to  be  pei^ 
formed  in  the  future. 

SIMRALL  &  DOOLAN  for  appellant. 

POINTS  AND  AUTHORITIES. 

1.  Under  the  written  contract  of  assignment  to  Shuttleworth 
there  was  an  implied  warranty  of  title  to  the  thing  assignedt 
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(Benjamin  on  Sales.  4  Am.  Ed.,  612;  American  &  ESng.  Ency.  of 
Law,  vol.  28,  p.  739,  743;  American  &  Eng.  ESncy.  of  Law,  vol.  10, 
p.  123;  American  &  Eng.  Ency.  of  Law,  vol.  10,  pp.  117  to  122; 
Sobouler,  P.  P.,  sec.  378,  2d  Ed.) 

2.  Tbto  was  not  a  sale  of  real  estate,  but  a  chattel  interest. 
(Am.  &  Eng.  E2ncy.  of  Law,  vol.  3,  p.  164.) 

3.  Claim  is  not  barred  by  limitation,  because  the  Implied  war- 
ranty of  title  is  made  by  operation  of  law  a  part  of  the  written 
contract,  and  the  fifteen  years'  statute  applies.  (Am.  &  Eng. 
Ehicy.  of  Law,  vol.  28,  pp.  738,  739  and  796;  Benjamin  on  Sales 
(4  Am.  Ed.),  sec.  610;  Bishop  on  Contracts  (Enlarged  EM.),  sec. 
241;  Am.  &  Eng.  Ency.  of  Law,  vol.  10,  pp.  85,  86,  109;  2d  Schouler, 
P.  P.,  2d  Ed.,  sec.  328;  Louisville  v.  McNaughton,  24  Ky.  Law 
Rep.,  1153;  Louisville  v.  Gleason,  24  Ky.  Law  Rep.,  1491.) 


O'NEAL  &  O'NEAL  for  appellees. 

RECAPITULATION^ 

1.  If  there  was  fraud  imputable  to  Myer,  the  action  is  barred 
by  limitation,  as  appellant  knew  of  the  fraud  more  than  ten 
years  before  the  institution  of  this  action. 

2.  Myer  Is  not  chargeable  with  the  fraud  of  Harmon  in  the 
absence  of  evidence  of  authority  to  commit  such  fraud,  or  in  the 
atbeence  ,of  evidence  that  Myer  received  the  benefits  of  the  firaud 
and  thus  ratified  It. 

3.  There  was  no  impHed  warranty,  but  If  there  was  such  war- 
ranty the  cause  cf  action  arising  thereon  was  barred  by  five  years. 

4.  No  warranty  is  ever  Implied  In  the  sale  of  a  chattel  unless 
the  chattel  is  In  the  possession  of  the  vendor. 

5.  There  was  no  failure  of  title  as  Myer  had  a  perfect  right 
to  sell.  Appellant's  cause  of  action  arose  out  of  a  fraud  sub- 
sequently perpetrated  by  Harmon,  and  be  should  look  to  Harmon 
and  not  Myer,  who  neither  authorized  nor  profited  by  the  fraud. 

6.  The  appellant  has  been  guilty  of  gross  laches.  It  would  be 
against  equity  and  good  conscience  to  permit  him  after  the  ex- 
piration of  ten  years,  and  after  the  death  of  Myer,  and  after 
the  distribution  of  hie  estate  among  his  children,  and  when  the 
whole  burden  might  fall  on  one  or  two  of  bis  children,  now  to 
assert  this  claim. 

ATJTHOBITIES   CITED. 

Shuttleworth  v.  The  Kentucky  0>al,  &c.,  Company,  22  Ky.  Law 
Rep.,  1807;  3  Minor's  Inst.,  2d  Ed.,  265;  City  of  Louisville  v. 
McNaughton,  24  Ky.  Law  Rep.,  1153;  City  of  Louisville  v.  Glea- 
0on,  24  Ky.  Law  Rep.,  1491« 
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Opinion  by  Chief  Justice  Hobson — ^AflGirming. 

On  January  28,  1890,  the  following  contract  was 
made  between  E.  H.  Patterson  and  Joseph  H.  Allen, 
of  the  one  part,  and  Archer  Harmon  and  Samuel  P. 
Myer,  of  the  other  part: 

**  Louisville,  Ky.,  Jan.  28,  1890.  This  contract  wit- 
nesseth:  That  whereas,  we,  E.  H.  Patterson  and  J.  H. 
Allen  are  owners  of  not  less  than  two-thirds  interest 
in  all  the  property  rights  and  benefits  derivable  there- 
from based  on  and  accruing  from  all  contracts  in 
the  name  of  said  Patterson  as  trustee  for  the  pur- 
chase of  land  in  Owsley,  Clay,  Lee  and  Perry  and 
other  counties  in  southeastern  Kentucky,  now  made 
or  hereafter  to  be  made,  aggregating  about  100,000 
acres  and  located  on  the  waters  of  the  Red  Bird  Fork 
of  the  Kentucky  River,  and  whereas  said  Patterson 
and  Alien  desire  the  services  and  assistance  of  S.  P. 
Myer  and  Archer  Harmon  in  effecting  sales  of  said 
lands  and  property  rights  to  others  or  in  otherwise 
realizing  and  maHng  profits  thereon:  Now,  in  con- 
sideration of  one  dollar  in  hand  paid  to  us,  and  of 
the  services  and  assistance  of  said  Myer  and  Har- 
mon, to  be  by  them  rendered  in  effecting  the  above 
purposes,  which  service  and  assistance  they  hereby 
agree  to  render,  we,  said  Patterson  and  Allen,  hereby 
transfer  and  assign  to  said  Myer  and  Harmon,  their 
heirs  and  assigns,  one-half  of  all  the  rights  and  in- 
terest of  us,  said  Patterson  and  AJlen  now  or  here- 
after owned  by  us,  in  and  under  all  of  said  contracts 
made  or  to  be  made  in  the  name  of  said  Patterson, 
trustee,  and  of  all  benefits  and  profits  realized  thereon, 
or  accruing  thereon,  by  a  transfer  of  said  contracts 
or  sale  of  said  lands  or  property  rights,  or  in  any 
other  manner.  Witness  our  signatures  and  the  sig- 
natures of  said  Myer  and  Harmon  this  day  above 
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written.  [Signed]  E.  H.  Patterson,  trustee,  Joseph 
H.  Allen.  Archer  Harmon,  for  himself  and  S.  P. 
Myer.    Witness,  J.  B.  Kelly. '^ 

On  the  same  day,  in  consideration  of  $6,000  in  hand 
paid  by  James  A.  Shuttleworth,  Myer  and  Harmon 
executed  the  following  contract  to  James  A.  Shuttle- 
worth  and  James  Gt.  Givens: 

**  Louisville,  Ky.,  Jan.  28, 1905.  For  value  received, 
we,  S.  P.  Myer  and  Archer  Harmon,  hereby  assign 
and  transfer  to  James  G.  Givens  and  James  A.  Shut- 
tleworth  one-half  of  all  our  rights,  interests  and  bene^ 
fits,  now  or  hereafter  accruing  under  and  by  virtue 
of  a  contract  on  this  date  between  us  and  E.  H.  Pat- 
terson and  J.  H.  Allen  for  certain  interests  under  con- 
tracts for  the  purchase  of  lands  in  southeastern  Ken- 
tucky now  or  hereinafter  made  in  the  name  of  said 
Patterson  as  trustee  of  which  contracts  between  us 
and  said  Patterson  and  Allen  a  copy  is  given  above 
and  made  a  part  hereof  for  greater  certainty. 
[Signed]  S.  J.  Myer.  Archer  Harmon.  Witness,  Wm. 
Ayers.*' 

Some  time  after  this  Patterson,  as  trustee,  sold  out 
the  holdings  referred  to  in  the  above  contracts  to  a 
New  York  cori)oration  known  as  the  Kentucky  Coal, 
Iron  and  Development  Company  for  $456,199.95,  and, 
Harmon  having  brought  suit  against  Patterson  as 
trustee,  and  the  Kentucky  Coal,  Iron  and  Develop- 
ment Company  for  one-sixth  of  the  fund  arising  from 
the  sale,  Suttleworth  appeared  in  that  suit,  and  set 
up  his  contract,  and  claimed  one-sixth  of  the  prop- 
erty. He  was  denied  any  relief  for  the  reason  that 
on  the  same  day  that  the  contract  first  above  quoted 
was  made,  and  at  the  same  time,  there  was  another 
writing  signed  in  which  it  was  stipulated  what  Har- 
mon and  Myer  were  to  do.  In  this  writing  it  was 
provided  that  Patterson  might  in  six  months  notify 
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them  that  he  deelined  their  proposition,  and  that  in 
that  event  the  contract  should  be  null  and  void.  Pat- 
terson did  so  notify  them,  and  canceled  the  contract, 
and  it  was  held  that  Shuttleworth  took  nothing  by 
his  assignment.  (Shuttleworth  v.  Ky.  Coal,  Iron  & 
Development  Company,  60  S.  W.,  534,  22  Ky.  Law 
Rep.,  1341.)  In  response  to  the  petition  for  rehearing 
in  that  case  this  court  pointed  out  that  the  contract 
made  by  Patterson  and  Allen  with  Myer  and  Har- 
mon showed  on  its  face  that  it  was  in  consideration 
of  services  and  assistance  to  be  rendered  by  them, 
thus  giving  notice  that  they  had  not  paid  the  con- 
sideration, and  putting  a  purchaser  on  notice  to  in- 
quire what  the  contract  really  was  on  their  behalf. 
(61S.W.,1013,22  Ky.  Law  Rep.,  1866.)  Shuttieworth 
having  been  defeated  in  that  case,  brought  this  suit 
against  the  representatives  of  Myer  on  the  2l8t  day 
of  April,  1903,  to  recover  the  $6,000  which  he  had 
paid  on  the  ground  that  there  was  an  implied  war- 
ranty of  title  in  the  sale  to  him  by  Myer  and  Har- 
mon, and  that,  they  having  no  title,  he  should  recover 
upon  the  implied  warranty  the  amount  of  the  con- 
sideration, with  interest.  The  defendants  pleaded 
limitation,  and,  the  court  having  sustained  the  plea 
and  dismissed  the  action,  the  plaintiff  appeals. 

An  action  for  relief  for  fraud  or  mistake  can  not 
be  brought  more  than  ten  years  after  the  perpetra- 
tion of  the  fraud  or  the  making  of  the  mistake,  and 
so  the  plaintiff  is  confessedly  barred  by  limitation, 
unless  he  can  bring  his  case  within  the  fifteen-year 
statute  applying  to  suits  on  a  written  contract.  This 
he  insists  he  has  done  by  reason  of  the  fact  that  the 
contract  between  him  and  Myer  and  Harmon  was  in 
writing,  signed  by  the  parties;  and  that,  as  the  sub- 
ject-matter of  the  contract  was  certain  land  options, 
which,  under  the  statute,  must  be  regarded  as  per- 
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sonal  property,  there  was  an  implied  warranty  of  title 
on  the  part  of  Myer  and  Harmon  in  the  sale  to  him 
shown  by  the  written  contract.  The  only  question 
necessary  to  be  decided  in  the  case  is  whether  a  war- 
ranty of  title  may  be  implied  from  the  written  con- 
tract. 

It  will  be  observed  that  the  contract  made  by  Myer 
and  Harmon  with  Shnttleworth  only  assigns  to  Givens 
and  him  one-half  of  their  rights  under  the  contract 
which  they  had  made  on  the  same  day  with  Patter- 
son and  Allen,  and  a  copy  of  that  contract  is  ex- 
pressly made  a  part  of  the  contract  with  Givens  and 
Shnttleworth.  It  will  also  be  observed  that  in  the 
contract  made  by  Patterson  and  Allen  with  Myer  and 
HarmoTi  it  is  clearly  stated  that  the  consideration  for 
the  transfer  is  services  and  assistance  to  be  there- 
after rendered  by  Myer  and  Harmon.  What  these 
services  and  assistance  were  to  be  are  not  shown  by 
either  of  these  writings,  bnt  clearly  Myer  and  Har- 
mon could  have  demanded  nothing  by  virtue  of  their 
contract  if  they  failed  to  render  the  services  agreed 
on.  A  purchaser  from  them  must  have  known  that 
he  took  only  their  rights,  and  he  should  have  in- 
quired what  they  were  to  do,  and  what  was  the  con- 
tract in  this  regard.  It  was  reasonable  from  the 
paper  that  tiiere  was  some  agreement  between  the 
parties  on  the  subject.  In  a  matter  of  this  magnitude 
it  should  have  been  presumed  that  the  agreement  was 
in  writing;  and,  however  this  may  be,  the  purchaser 
was  notified  that  services  and  assistance  were  to  be 
rendered  in  the  future  by  Myer  and  Harmon,  and 
therefore  he  knew,  or  must  be  charged  with  know- 
ing, that  they  were  selling  a  right  which  they  were 
thereafter  to  perfect.  There  is  some  conflict  in  the 
authorities  as  to  whether  there  is  an  implied  war- 
ranty of  a  chattel  not  in  the  possession  of  the  ven- 
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dor,  but  certainly  there  can  be  no  implied  war- 
ranty in  the  sale  merely  of  the  rights  of  a  person 
under  a  contract  when  the  contract  shows  on  its  face 
that  he  is  to  perform  services  in  the  future  as  the 
consideration  of  the  contract.  The  written  contract 
between  Myer  and  Hkrmon  of  the  one  part  and  Givens 
and  Shuttleworth  of  the  other  part  only  transferred 
to  the  latter  one-half  of  their  rights  interests,  and 
benefits  then  or  thereafter  accruing,  under  the  con- 
tract between  them  and  Patterson  and  Allen.  There 
can  not,  in  the  nature  of  the  case,  from  this  contract, 
be  an  implied  warranty  that  th^y  owned  half  of  the 
property  referred  to.  They  simply  sold  one-half  of 
their  rights,  whatever  these  rights  might  turn  out  to 
be.  The  rule  is  that  the  implication  or  presumption 
of  a  warranty  of  title  in  the  sale  of  a  chattel  is  a  dis- 
putable, not  a  conclusive,  presumption,  and  only  arises 
where  there  is  nothing  in  the  circumstances  to  show 
the  contrary.  It  is  never  indulged  where  it  appears 
that  the  vendor  only  sold  his  interest  in  or  right  to  the 
chattel.  Freeman's  note  to  Scott  v.  Hix,  62  Am.  Dec, 
463-466.  When  the  consideration  for  the  contract 
failed,  an  action  might  have  been  maintained  by 
Shuttleworth  on  the  implied  assumpsit  to  recover  the 
amount  paid  by  him,  with  interest,  if  begun  within  five 
years  after  the  cause  of  action  accured;  but  this  ac- 
tion, not  having  been  instituted  within  ten  years  after 
the  cause  of  action  accured,  was  barred  by  limitation. 

Judgment  affirmed. 

Petition  by  appellant  for  rehearing  overruled. 
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Case  65.— ACTION  BETTWESES  J.  M.  WttLDY  AND  LANGHORN, 
&  JOHNSON  CO.,  DBTESRiMINBD  ON  MOTION  TO  DISMISS 
APPBALr— May  18. 


Langhom,  Johnmn  &  Ck>.  y.  Wiley. 

Appeal  from  Johnson  Circuit  Court. 
Motion  to  dismiss  appeal.    Sustained. 

Appeals — F^ailure  to  File  Tranficript— Dismissal— Under  sec.  738 
of  the  Civil  Code,  providing  tfliat  'the  appellant  s<hall  file  the 
transcript  in  the  ofllce  of  the  clerk  of  the  Court  of  Appeals 
at  leaflt  twenty  days  before  the  first  day  of  the  second  term 
of  said  ooait  next  after  the  granting  of  the  appeal,"  where  an 
appeal  was  granted  on  November  22,  1904,  and  the  appeal 
<bond  was  given  on  December  12,  and  the  s^upersedeas  was  is- 
sued on  December  13,  the  appellee,  by  filing  a  copy  of  the  judg- 
ment and  bond  in  this  court  on  May  16  following,  was  entitled 
on  hifl  motion  to  have  the  appeal  dismissed. 

WAL/rS&l  S.  HARKIN,  D.  J.  WHE)BLiE}R  and  C.  M.  COOPBR  for 
appellant. 

C.  B.  WHEEOjOBIR  for  appellee.  ' 

Opinion  by  Chief  Justice  Hobson — ^Dismissing  ap- 


The  judgment  appealed  from  was  rendered  and  the 
appeal  was  granted  on  November  22,  1904.  The  ap- 
peal bond  was  given  on  December  12th;  the  super- 
sedeas issued  on  December  13th.  On  May  16th  ap- 
pellee filed  a  copy  of  the  judgment  and  bond,  and 
entered  a  motion  to  dismiss  the  appeal,  the  record  not 
having  been  filed  in  this  court  by  the  appellant.  In 
recponse  to  the  motion  appellant  shows  that  time  was 
given  to  file  a  bill  of  exceptions;  that  after  the  bill 
of  exceptions  was  filed  the  clerk  did  not  complete  the 
t"  mscript,  and  for  this  reason,  it  was  not  filed  for  the 
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April  term,  although  appellant  used  every  effort  to 
get  it  made  out. 

Section  738  of  the  Civil  Code  of  Practice  is  as  fol- 
lows: '*The  appellant  shall  file  the  transcriy^t  in  the 
oflSce  of  the  clerk  of  the  Court  of  Appeals  at  least 
twenty  days  before  the  first  day  of  the  second  term 
of  said  court  next  after  the  granting  of  the  appeal. 
unless  the  court  extend  the  time;  as,  for  cause  shown, 
the  court  may  do.^^ 

Section  740  is  as  follows:  ''No  appeal  shall  be 
docketed  by  the  clerk  until  the  appellant  com- 
plies with  the  provisions  of  sec.  seven  hundred 
and  thirty-nine  (739),  and  if  he  fail  to  file  the 
transcript  within  the  time  allowed  by  sec.  seven 
hundred  and  thirty-eight  (738),  or  by  the  court  pur- 
suant thereto,  his  appeal  shall  be  dismissed.'*  The 
facts  stated  in  the  response  would-  be  sufficient  to 
justify  the  court  in  extending  the  time  for  filing  the 
transcript  as  provided  in  sec.  738,  if  a  motion  to  this 
effect  had  been  made  in  this  court  by  appellant  before 
the  time  expired.  But  after  the  time  has  expired  the 
court  is  without  power  in  the  premises,  and  under 
the  mandate  of  the  statute  the  appeal  must  be  dis- 
missed. 

Appeal  dismissed. 


Case   66.— PROSECUTION  AOAINST  ROBERT  L.  AND  JACOB 
S.  ORIGLBR  FOR  UNLAWPULLY  S»EZLUNG  LIQUOR.— May 

18. 

Crigler,  &c  y.  Commonwealth,  No.  173. 


fi^  2M  Appeal  from  Laurel  Circuit  Court; 

H.  C.  Faulkneb,  Circuit  Judge. 
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Defendants  convicted  and  appeal.    Affirmed, 

Intoxicating  Liquors— Local  Option— Special  Acts— Effect— Judi- 
cial Notice— IMfltillers  Retailing— C.  O.  D.  Shipments— Inter- 
state Oommerce — ^Device  to  Evade  Statute. 

1.  Intoxicating  Liquors—Local  Option— Special  Acts— ^EJflect— Judi- 

cial Notice— The  local  prdhlbitlon  law  commonly  called  the 
"Five  OounUes'  Act,"  approved  April  4,  1884,  forbids  the  sale 
of  liqnor  by  retail  in  Laurel  county;  It  results',  therefore,  that 
in  Laurel  county  the  act  of  March  10,  1894,  as  amended,  which 
constitutes  chapter  81,  Kentucky  Statutes,  must  be  construed 
as  part  of  the  act  of  1884,  regulating  and  controlling  the  former 
In  the  matter  of  procedure,  the  quantity  of  liquor  to  be  sold, 
and  the  punishment.  In  other  words,  the  act  of  1894  Is  opera^ 
tlve  in  Laurel  county  without  the  necessity  of  a  vote  by  the 
people.  Of  the  existence  of  the  act  of  1884  and  the  operation 
of  the  act  of  1894  this  court  will  take  Judicial  notice. 

2.  DistillerB— Retailing— C.  O.  D;  Shipments— Interstate  Oommerce 

— ^Device  to  Evade  Statute — ^Under  sub-section  4  of  sec.  2757b, 
Kentucky  Statutes,  which  is  a  part  of  the  general  local  option 
act  of  1894,  as  amended  in  1902,  providing  that  "all  the  ship- 
ments of  spirituous,  vinous  or  malt  liquors  to  be  paid  for  on 
delivery,  commonly  called  C.  O.  D.  shipments,  into  any  county, 
city,  town,  district  or  precinct  where  said  act  is  in  force,  shall 
be  unlawful,  and  shall  be  deemed  sliles  of  such  liquors  at  the 
place  where  the  money  is  paid,  or  the  goods  delivered." 
Where  intoxicating  liquors  are  made  and  sold  by  a  distiller  in 
this  State  in  quantities  less  than  five  gallons  and  sent  to  Oin- 
clnnati,  O.,  to  be  shipped  to  the  purchaser  O.  O.  D.,  in  a 
town  where  the  local  option  law  is  in  force,  such  shipment 
being  for  the  purpose  of  imparting  to  it  the  quality  of  inter- 
state commerce,  is  a  mere  device  to  evade  the  laws  of  this 
State,  and  is  no  protection  to  the  seller,  and  for  every  such 
sale  the  parties  so  engaged  are  liable  to  the  penalties  pre- 
scribed by  the  local  option  law  in  this  State. 

FURBEIR  &  JACKSON,  W.  L.  BROWN  and  GEORGE  G.  BROCK 
for  appellants. 

To  recapitulate,  we  ask  that  the  Judgment  bo  reversed  for  the 
following  reasons: 

1.  The  demurrer  to  the  indictment  should  have  been  sustained 
because  the  indictment  did  not  charge  an  offense  and  there  was 
a  departure  from  tiie  charge  in  the  specifications. 
Tol.  190-88 
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2.  The  Commonwealth  should  have  been  compelled  to  elect 
which  act  it  would  prosecute  under. 

3.  The  court  should  have  peremptorily  instructed  the  jury  to 
find  for  the  defendant  at  the  close  of  the  Commonwealth's  testi- 
mony. 

4.  The  court  failed  and  refused  to  properly  instruct  the  Jury  as 
to  the  law  governing  the  case. 

5.  The  verdict  is  not  sustained  by  the  evidence. 

6.  The  court  allowed  incompetent  evidence  to  go  to  the  Jury 
over  the  objections  and  exceptions  of  the  appellants. 

7.  The  act  of  the  General  Assembly  of  Kentucky,  approved 
March  11,  1902,  is  repugnant  to  the  commerce  claufie  of  Constitu- 
tion of  the  United  States  and  is  void.  We  ask  a  reversal  of  the 
Judgment  with  directions  to  dismiss  the  indictment. 

AUTHOBITIES   CITED. 

Hall  V.  DuOuir,  95  U.  S.,  485;  Cairns  v.  State,  68  Pacific  R.,  621; 
2d  Amer.  &  Eng.  Ency.  of  Law;  Pilgreen  v.  State,  71  Ala.,  368; 
James  v.  Commonwealth,  102  Ky.,  108;  Qarbrock  v.  Commonwealth, 
96  Pa.,  449;  42  Am.  Rep.,  550;  State  v.  Carl,  43  Ark.,  353;  51 
Amer.  Rep.,  556;  Act  General  Assembly  of  Ky.,  approved  March 
11,  1902;  Vance  v.  W.  A.  Vandercook  Co.,  170  U.  S.,  436;  26  U.  S. 
Stat,  at  Large,  313,  chap.,  728;  Wllkenson  v.  Raher,  140  U.  S., 
545;  Rhodes  v.  Iowa.  170  U.  S.,  412;  7  Cyc,  437;  12  Cyc,  237; 
Commonwealth  v.  Russell,  11  Ky.  Law  Rep.,  576;  Hanley  v.  Kansas 
City  S.  R.  Co.,  187  U.  S.,  617;  Gibson  v.  Ogden,  9  Wheat,  1;  U. 
S.  V.  Adams  Express  Co.,  119  Fed.,  240;  U.  S.  v.  Lackey,  120  Fed., 
577;  Block  on  Intoxicating  Liquors,  sec.  434;  Duff,  Jr.  v.  Common- 
wealth, 24  Ky.  Law  Rep.,  201. 

N.  B.  HAYS,  Attorney  General,  LORAINE  MIX  and  CHAS. 
MORRIS  for  appellee. 

1.  This  is  not  a  private  statute,  but  a  ''public  statute  of  local 
application."  It  is,  however,  referred  to  by  its  title,  and  gives 
the  date  of  its  approval  in  eaid  indictment.  This  couit  held  a 
similar  local  option  act  to  be  a  public  act  of  local  application,  and 
this  in  the  case  of  Powers  v.  Commonwealth,  90  Ky.,  167. 

2.  The  local  option  law  is  in  force  in  Laurel  county  by  reason 
of  this  act  of  the  General  Assembly.  The  status  of  the  various 
counties,  cities,  towns,  districts  and  precincts  as  to  local  option 
was  preserved  and  maintained  under  sub^ecs.  27  and  29  of  sec 
69  and  sec.  61  of  the  present  Constitution. 

3.  That  is  to  say,  the  General  Assembly  was  prohibited  from 
repealing  or  amending  any  local  option  act  or  law  then  in  force 
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by  special  legislation,  but  by  these  oantrtitutlonal  provisions  it 
was  made  the  duty  of  the  General  Assemtbly  to  enact  a  general 
law  whereby  the  status  fixed  by  the  Constitution  might  be 
changed;  that  is  to  say,  those  places  which  were  under  the  local 
option  law  might  authorize  the  sale  of  such  liquors,  and  those 
places  which  were  not  local  option  mi^t  become  so. 

The  act  of  March  10,  1894,  was  passed  for  this  purpose.  The 
act  is  a  means  to  an  end.  Under  the  construction  given  by  the 
courts,  in  order  to  accomplish  the  great  purpose  and  aim  of  the 
framers  of  the  present  C!onstitution,  to  establish  a  uniform  system 
of  laws  for  this  Ck>mmonwealth,  and  to  subject  all  alike  to  the 
same  punishment  for  like  offenses.  Its  provisions  as  to  procedure 
and  punishment  are  substituted  hi  lieu  of  the  like  provisions  in 
the  various  local  option  acts  of  the  State.  This  was  also  the  aim 
and  object  of  the  Legislature,  and  the  construction  given  by  the 
court  to  the  operation  of  said  act  of  Maxell  10, 1894.  The  decisions 
of  this  .court  so  construing  said  act  will  be  found  to  be  as  fol- 
lows: 

Stamper  v.  Oommon wealth,  102  Ky.,  33;  Thompson  v.  Common- 
wealth, 103  Ky.,  685;  Brann  v.  Hart,  17  Ky.  Law  Rep.,  463;  Com- 
monwealth V.  Overby,  21  Ky.  Law  Rep.,  843;  Raubold  v.  Common- 
wealth, 21  Ky.  Law  Rep.,  1125;  Brook  v.  Commonwealth,  21  Ky.  Law 
Rep.,  1342;  Commonwealth  v.  Bottom,  22  Ky.  Law  Rep.,  410; 
£)dmonson  v.  Commonwealth,  22  Ky.  Law  Rep.,  1902;  Harp  v. 
Commonwealth,  22  Ky.  Law  Rep.,  1792;  Farris  v.  Commonwealth, 

23  Ky.  Law  Rep.,  580;  Bailey  v.  Commonwealth,  23  Ky.  Law  Rep., 
1223;  Lock  v.  Commonwealth,  24  Ky.  Law  Rep.,  654;  Lock  v. 
Commonwealth,  25  Ky.  Law  Rep.,  76. 

4.  From  the  evidence  herein,  and  the  former  decisions  of  this 
court,  the  alleged  shipment  from  Cincinnati,  Ohio,  was,  and  is,  a 
scheme,  trick,  device  or  subterfuge  resorted  to  in  order  to  evade 
the  local  option  law  of  this  State.  (Ky.  Stats.,  sec.  2570;  Davis 
V.  Common-wealth,  26  Ky.  Law  Rep.,  597;  Rowe  v.  Commonwealth, 

24  Ky.  Law  Rep.,  974;  Stamper  v.  Commonwealth,  107  Ky.,  33; 
Teal  V.  Commonwealth,  22  Ky.  Law  Rep.,  350.) 

Opinion  by  Judge  Babkeb — ^Affirmdng. 

The  appellants  were  indicted  by  the  grand  jury  of 
Laurel  county,  charged  with  the  offense  of  retailing 
liquor  contrary  to  law.  A  trial  resulted  in  their  con- 
viction and  a  fine  being  inflicted,  and  from  the  judg- 
ment enforcing  this  verdict  they  have  appealed. 

Laurel  U  ouq  of  the  fiv^  counties  in  which  the  re- 
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tailing  of  spirituous  liquors  is  prohibited  by  an  act  of 
the  Gteneral  Assembly  of  the  Commonwealth  of  Ken- 
tucky, commonly  called  the  **Five  Counties'  A,cf 
(Acts  1883,  84,  vol.  1,  p.  1116,  chap.  598).  In  Locke  v. 
Commonwealth,  74  b.  W.,  654  25  Ky.  Law  Rep.,  76, 
we  reviewed  all  the  cases  theretofore  decided  bearing 
upon  the  subject,  and  held  that  wherever  a  local  law 
was  in  force,  either  through  vote  of  the  people  or  by 
legislative  will,  the  sale  of  liquor  by  retail  remained 
prohibited,  not  according  to  the  terms  of  the  local  act, 
but  as  if  a  vote  had  been  held  in  such  locality  against 
the  sale  of  liquor  under  the  act  of  March  10,  1894 
(Acts  1894,  p.  123,  chap.  52).  It  results,  therefore,  that 
in  Laurel  county  the  act  of  March  10,  1894,  as 
amended,  which  constitutes  chapter  81,  Ky.  Stats., 
1903,  nmst  be  construed  as  part  of  the  act  of  1884, 
regulating  and  controlling  the  former  in  the  matter 
of  procedure,  the  quantity  of  the  liquor  sold  to  consti- 
tute an  offense,  and  the  punishment  In  other  words, 
the  act  of  1894  is  operative  in  Laurel  county  without 
the  necessity  of  a  vote  by  the  people.  Of  the  exist- 
ence of  the  act  of  1884  and  the  operation  of  the  act  of 
1894  this  court  will  take  judicial  notice. 

The  local  prohibition  law,  commonly  called  the 
**Five  Counties'  Act,"  approved  April  4,  1884  (Acts 
1883-84,  vol.  1,  p.  1116,  chap.  598),  forbids  the  sale  of 
liquor  by  retail  in  Laurel  county.  The  act  of  1894, 
as  amended  by  Acts  1902,  p.  41,  C.  14  (sec.  2557,  Ky. 
Stats.,  1903),  provides  as  follows:  '^Any  person  who 
shall  sell,  barter,  or  loan,  directly  or  indirectly,  any 
such  liquors  in  said  county,  city,  town,  district  or  pre- 
cinct, shall,  upon  conviction,  be  fined  not  less  than 
sixty  nor  more  than  one  hundred  dollars,  or  be  con- 
fined in  the  county  jail  not  less  than  ten  nor  more  than 
forty  days,  or  both  so  fined  and  imprisoned,  in  the  dis- 
cretion of  the  court  or  jury  for  each  offense.''    Sub- 
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section  4  of  sec.  2757b,  Ky.  Stats.,  1903,  which  is  also 
a  part  of  the  general  local  option  act  of  1894,  as 
amended  in  1902,  is  as  follows:  *'A11  the  shipments  of 
spirituous,  vinous  or  malt  liquors  to  be  paid  for  on 
delivery,  commonly  called  *C.  0.  D.  shipments,'  into 
any  county,  city,  town,  district  or  precinct  where  said 
act  is  in  force  shall  be  unlawful  and  shall  be  deemed 
sales  of  such  liquors  at  the  place  where  the  money  is 
paid  or  the  goods  delivered ;  the  carrier  and  his  agents 
selling  or  delivering  such  goods  shall  be  liable  jointly 
with  the  vendor  thereof."  The  real  question  in- 
volved in  this  case  is  whether  or  not  the  sales  made 
by  the  appellants  constituted  interstate  commerce. 
If  so,  then  their  acts  were  not  subject  to  the  control  of 
the  laws  of  Kentucky,  and  .this  case  must  be  reversed. 
If,  however,  the  sales  were  such  as  may  lawfully 
come  within  ihe  purview  of  the  local  option  statutes 
of  the  State,  then  they  are  guilty,  and  the  judgment  of 
the  trial  court  must  be  affirmed. 

Appellants,  Robert  L.  and  Jacob  S.  Crigler,  are 
partners,  conducting  a  distillery  business  under  the 
firm  name  of  Crigler  &  Crigler.  They  own  and  op- 
erate a  distillery  in  Scott  county,  Ky.,  and  have  places 
of  business  both  in  Covington,  Ky.,  and  Cincinnati, 
Ohio.  Prior  to  the  enactment  of  the  amendment  in 
1902,  commonly  called  the  '*C.  0.  D.  statute,"  and 
which  is  quoted  above,  they  had  no  business  place 
in  Cincinnati,  but  had  been  for  several  years  thereto- 
fore making  what* is  known  as  '*C.  0.  D.  shipments" 
from  Covington  to  various  points  throughout  the 
State  of  Kentucky,  among  which  was  Laurel  county, 
where,  under  the  operation  of  the  act  of  1884,  the 
retailing  of  spirituous  liquor  was  prohibited.  Their 
n^ode  of  business  was  to  send  an  agent  to  the  county 
to  take  orders  and  forward  them  to  appellants  at 
CovingtoBi  who  filled  them  and  shipped  direct  to 
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the  customer  by  the  Adams  Express  Company,  col- 
lect on  delivery.  The  express  company  delivered  the 
packages  to  the  customers,  collected  the  selling  price, 
and  paid  it  over  to  the  appellants.  By  conducting 
the  business  in  this  manner  they  successfully  avoided 
the  penalty  of  the  law  prohibiting  the  retailing  of 
liquor  in  Laurel  county  under  the  principle  enunci- 
ated in  the  opinion  of  this  court  in  James  v.  Com- 
monwealth, 102  Ky.,  108,  19  Ky.  Law  Bep.,  1045, 
42  S.  W.,  1107,  holding  that,  where  such  C.  0.  D. 
shipments  were  made,  the  sale  took  place  where  the 
order  for  the  whisky  was  received,  and  not  at  the 
place  where  it  was  delivered  by  the  carrier  and  paid 
for  by  the  customer.  To  prevent  the  nullification  of 
the  local  option  law  thus  made  possible,  the  C.  0.  D. 
statute  was  enacted. 

After  1902  the  appellants,  evidently  not  desiring 
to  surrender  their  business  of  retailing  liquor  in  pro- 
hibition counties  on  the  one  hand,  nor  to  subject  them- 
selves to  the  punishment  denounced  by  the  statute 
as  amended  on  the  other,  opened  up  a  branch  house 
in  Cincinnati,  and  notified  their  customers  in  local 
option  districts  in  Kentucky  that  thereafter  all  orders 
must  be  sent  to  .the  Cincinnati  business  place,  from 
which  all  shipments  would  be  made.  In  the  case  at 
bar  the  specific  facts  constituting  the  offense  of  which 
appellants  were  found  guilty  are  as  follows:  One 
Britt  Davis  forwarded  to  appellants'  place  of  busi- 
ness in  Cincinnati,  Ohio,  an  order  for  four  quarts  of 
whisky,  which  was  accepted  by  appellants,  who 
shipped  it  to  him  in  Laurel  county  through  the 
Adams  Express  Company,  '^collect  on  delivery.''  It 
was  delivered  to  the  consignee  in  Laurel  county.  Th6 
price  was  there  paid  to  the  express  company,  and 
forwarded  to  appellants.  The  whisky  was  contained 
in  four  quart  bottles,  which  were  inclosed  in  a  box, 
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arranged  and  sealed  for  shipment.  The  apjiellants 
contend  that  this  transaction  was  interstate  commerce, 
and  not  controlled  or  affected  by  the  statutes  of  Ken- 
tucky. For  the  Commonwealth  it  is  insisted,  first, 
that  the  sale  was  not  interstate  commerce,  because 
the  retailing  of  liquor  is  not  interstate  commerce; 
and,  second,  if  this  be  not  true,  the  sale  was  not  in- 
terstate commerce,  because  the  whisky  was  manu- 
factured in  Kentucky  by  citizens  thereof,  and  sent 
across  the  State  line  into  Ohio,  merely  for  the  pur- 
pose of  evading  the  local  option  statutes  of  Kentucky. 

Upon  the  trial  of  the  case  the  State  introduced  Britt 
Davis,  who  testified  to  sending  the  order  to  appellants 
through  D.  C.  Adams;  that  in  return  the  whisky  was 
shipped  to  him  at  East  Bemstadt,  Laurel  county, 
and  there  delivered  to  and  paid  for  by  him.  In 
response  to  question  11,  *'What  amount  did  you 
get,"  he  answered:  *'A  gallon  and  one-half  pint  bot- 
tle in  a  little  box.  They  called  it  u  'bible.'  I  think.'* 
The  witness  showed  that  the  '* bible,''  in  addition  to 
the  liquor,  contained  a  corkscrew  and  a  dram  glass. 
Upon  these  were  printed:  '* Woodland  Whisky. 
Adopted  by  the  United  States  Government  for  Hos- 
pital Purposes,  Crigler  &  Crigler,  Distillers,  C!o%ang- 
ton,  Kentucky."  In  response  to  question  35  the  wit- 
ness stated  that  he  was  told  by  Mr.  Barkley,  an  agent 
of  appellants,  that  if  he  sent  to  Covington  for  the 
whisky  he  could  get  it  for  $3.35  by  sending  the  money, 
but  if  he  sent  to  Cincinnati  he  would  have  to  give 
$3.85,  '*and  they  (appellants)-  had  to  send  it  to'  Cin- 
cinnati to  ship  it.  Q.  36.  Did  he  make  any  other 
statement  to  you!  A.  He  said  he  could  not  ship  from 
Covington  C.  0.  D.,  as  it  was  against  the  law;  that 
be  had  to  take  it  to  Cincinnati,  Ohio,  to  ship." 

D.  C.  Adams  testified  that  he  was  an  agent  of.  ap- 
pellants to  take  orders  in  Laurel  oountyi  and  had 
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written  authority  to  represent  them.  A  paper  to  that 
efPect  was  introduced  as  evidence,  and  is  as  follows: 

**This  is  to  certify  that  Mr,  I),  C.  Adams,  East 
Bernstadt,  Kentucky,  has  been  appointed  our  author- 
ized representative  to  take  orders  for  Woodland 
Whisky.  Territory  assigned.  Laurel  county.  We 
have  paid  all  Government  licenses  which  gives  our 
representatives  the  right  to  take  orders  in  any  part 
of  the  United  States,  whether  that  place  is  local  op- 
tion, prohibition  or  otherwise.  This  paper  empowers 
our  representative  to  take  orders  only  which  the 
laws  of  the  revenue  department  permit  him  to  do 
for  us.  We  bill,  ship  and  collect.  By  a  special  rul- 
ing of  the  United  States  Supreme  Court  express 
companies  may  now  deliver  whisky  C.  0.  D.  in  any 
State,  and  the  said  ruling  holds  that  any  local  op- 
tion or  prohibition  law  to  the  contrary  is  in  viola- 
tion of  the  interstate  commerce  law,  and  is  there- 
fore not  binding.  Crigler  &  Crigler,  distillers  of 
Woodland  Whisky,  and  sole  proprietors  of  the  U. 
S.  bonded  warehouses  and  distillery  No.  54,  Seventh 
Eevenue  District  of  Kentucky.  [Seal.]  (Crigler  & 
Crigler,  Woodland  Distillery,  Covington,  Ky.)  Cov- 
ington, Ky.,  this  day  of  April  13,  1903.^' 

J.  W.  Morin  testified  that  he  had  taken  orders  for 
appellants,  and  had  received  two  letters  from  them, 
which  show  that  Mr.  Barkley,  spoken  of  by  one  of 
the  witnesses  as  the  agent  of  appellants,  represented 
them,  and  also  their  manner  of  doing  business  and 
from  what  points.  These  letters  were  introduced  in 
evidence,  and  are  as  follows : 

*^  Covington,  Ky.,  April  10,  1903. 
'*  J,  W.  Morin,  Esq.,  London,  Ky. : 

*'Dear  Sir: — As  per  the  order  of  our  Mr.  Barkley, 
we  are  shipping  to  your  city  to-day  several  consign- 
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ments  of  whisky;  he  advises  you  have  accepted  the 
agency,  and  you  will  be  allowed  commission  on  these 
orders,  as  per  enclosed  terms  to  representatives.  Com^ 
mission  will  be  paid  you  on  all  business  from  your 
territory  whether  the  orders  come  from  you  or  direct 
from  the  customers.  Here  will  be  no  trouble  in  re- 
gard to  the  express  agent  at  London  and  Pittsburg 
delivering  C.  0.  D.  shipments  as  we  have  taken  up 
the  paatter  with  the  proper  authorities  and  will  in- 
struct the  agent  to  deliver  C.  0.  D.  shipments.  The 
orders  must  be  mailed  to  our  Cincinnati  office  as  per 
enclosed  envelopes.  We  will  do  everything  in  our 
power  to  assist  you,  and  in  the  box  for  yourself  we 
have  included  two  quarts  for  sample  purposes.  We 
will  keep  you  supplied  with  samples  in  the  propor- 
tion of  one  quart  for  every  ten  gallons  sold. 

"Ckigleb  &  Crigler." 

*^  Covington,  Ky.,  May  14,  1903. 
*'Mr.  J.  W.  Morin,  London,  Ky.: 

**Dear  Sir — ^We  are  in  receipt  of  your  letter  of  the 
12th,  enclosing  ten  orders ;  same  have  had  our  prompt 
attention  and  gone  forward  by  first  express,  all 
charges  prepaid.  We  note  your  remarks  in  refer- 
ence to  a  sample  sent  you  on  the  9th  of  the  month; 
we  hold  the  express  company's  receipt  for  same, 
and  they  should  have  delivered  it  on  the  12th.  If 
you  do  not  receive  it  in  a  day  or  two,  advise  us 
and  we  shall  ship  you  a  duplicate  and  make  a  claim 
against  the  express  company  for  the  one  lost.  Li  the 
future  always  enclose  your  order  blanks  to  our  Cin- 
cinnati branch,  as  per  enclosed  envelope,  that  will  in- 
sure prompt  shipment  as  soon  as  your  orders  ar- 
rive. Looking  over  the  books,  we  find  there  are  five 
shipments  on  which  you  have  not  had  returns,  per- 
haps they  have  been  paid  in  the  express  company 
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and  we  will  receive  them  in  a  few  days.  As  soon 
as  we  have  returns,  we  wUl  be  glad  to  pay  you  com- 
mission. Thanking  you  for  the  orders,  we  are,  very 
respectfully, 

*  *  Cmglbb  &  Cbigler.  * ' 

At  the  close  of  the  Commonwealth's  testimony  the 
appellants  introduced  no  evidence  in  their  own  be- 
half, apparently  willing  to  submit  the  case  upon  that 
of  the  Commonwealth.  There  can  be  no  manner  of 
doubt  that  they  were  guilty  of  the  offense  with  which 
they  stood  charged,  unless  the  shipment  they  made 
of  the  whisky  from  their  warehouse  in  Cincinnati  to 
the  consignee  in  Laurel  county,  Ky.,  is  protected 
from  the  operation  of  the  prohibition  laws  of  this 
State  by  the  interstate  commerce  clause  of  the  Con- 
stitution of  the  United  States.  Our  State  has  adopted 
the  standard  fixed  by  the  act  of  Congress,  whereby 
selling  less  than  five  gallons  of  spirituous  liquors  at 
one  time  constitutes  retailing.  The  quantity  sold  in 
the  case  at  bar  was  one  gallon,  and  the  question  be- 
fore us  is  whether,  under  the  facts  of  this  case,  the 
shipment  in  question  was  interstate  commerce.  It 
may  be  conceded  at  the  very  outset  that  the  ship- 
ment is  not  taken  out  of  the  category  of  interstate 
commerce  by  the  act  of  Congress  of  August  8,  1890 
(26  Stats.,  313,  chap.  728  [U.  S.  Comp.  St.,  1901, 
p.  3177]),  commonly  called  the  '^Wilson  bill.''  Un- 
der this  act,  as  construed  by  the  Supreme  Court  of 
the  United  States  In  re  Eahrer,  140,  U.  S.,  545,  11 
Sup.  Ct.,  865,  35  L.  Ed.,  572,  and  Rhodes  v.  Iowa, 
170  U.  S.,  412,  18  Sup.  Ct,  664,  42  L.  Ed.,  1088,  the 
prohibition  law  of  the  State  did  not  attach  until  the 
whisky  was  delivered  to  the  consignee.  If,  therefore, 
we  are  to  reach  the  conclusion  that  the  shipment  here 
involved  was  not  interstate  commerce,  it  must  bo 
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upon  the  ground  either  that  selling  liquor  by  retail 
is  not  interstate  commerce,  or  that,  the  particular 
liquor  in  question  having  been  made  in  Kientucky  and 
shipped  by  citizens  of  thial  State  out  of  the  State 
for  the  purpose  of  being  reshipped  into  the  State  in 
order  to  evade  the  prohibition  laws,  is  such  a  trick 
or  device  as  forbids  it  being  considered  interstate 
commerce  for  that  reason.  No  one  who  reads  this 
record  will  long  hesitate  in  reaching  the  conclusion 
that  the  act  in  question  was  a  retailing  of  liquor, 
and  that  the  form  of  the  procedure  was  adopted 
merely  for  the  purpose  of  giving  the  color  of  the 
interstate  commerce  to  the  transaction  so  as  to  evade 
the  penalty  denounced  by  the  prohibitory  State  stat- 
ute for  its  violation.  The  case  of  Austin  v.  Tennes- 
see, 179  U.  S.,  343,  21  Sup.  Ct.,  132,  45  L.  Ed.,  224, 
involved  the  question  as  to  whether  or  not  a  single 
package  of  cigarettes  shipped  into  the  State  of  Ten- 
nessee from  North  Carolina  contrary  to  a  statute 
of  the  former  State,  was"  interstate  commerce,  and 
therefore  protected  by  the  Constitution  of  the  Fed- 
eral Government.  In  the  opinion,  at  p.  359  of  179 
U.  S.,  p.  138  of  21  Sup.  Ct.  (45  L.  Ed.,  224),  is  said: 
**The  real  question  in  this  case  is  whether  the  size 
')f  the  package  in  which  the  importation  is  actually 
jiade  is  to  govern,  or  the  size  of  the  package  in  which 
bona  fide  transactions  are  carried  on  between  the 
manufacturer  and  the  wholesale  dealer  residing  in 
different  States.  We  hold  to  the  latter  view.  The 
whole  theory  of  the  exemption  of  the  original  pack- 
age from  the  operation  of  State  laws  is  based  upon 
the  idea  that  the  property  is  imported  in  the  ordinary 
form  in  which,  from  time  to  time  immemorial,  for- 
eign goods  have  been  brought  into  the  country.  These 
have  gone  at  once  into  the  hands  of  the  wholesale 
dealerSi  who  have  been  in  the  habit  of  breaking  the 
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packages  and  distributing  their  contents  among  the 
several  retail  dealers  throughout  the  State.  It  was 
with  reference  to  this  method  of  doing  business  that 
the  doctrine  of  the  exemption  of  the  original  package 
grew  up.  But,  taking  tiie  words  'original  package' 
in  their  literal  sense,  a  number  of  so-called  'original 
package  manufactories'  have  been,  started  through 
the  country,  whose'  business  it  is  to  manufacture 
goods  for  the  express  purpose  of  and  sending  their 
products  into  other  States  in  minute  packages,  that 
may  at  once  go  into  the  hands  of  the  retail  dealers 
and  consumers,  and  thus  bid  defiance  to  the  laws  of 
the  State  against  their  importation  and  sale.  In  all 
the  cases  which  have  heretofore  arisen  in  this  court 
the  packages  were  of  such  size  as  to  exclude  the 
idea  that  they  were  to  go  directly  intd  the  hands 
of  the  consumer,  or  to  be  used  to  evade  the  police  reg- 
ulations of  the  State  with  regard  to  the  particular 
article.  No  doubt  the  fact  that  cigarettes  are  ac- 
tually imported  in  a  certain  package  is  strong  evi- 
dence that  they  are  original  packages  within  the 
meaning  of  the  law,  but  this  presumption  attaches 
only  when  the  importation  is  made  in  the  usual  man- 
ner prevalent  among  honest  dealers,  and  in  a  bona 
fide  package  of  a  particular*  size.  Without  under- 
taking to  determine  what  is  the  proper  size  of  an 
original  package  in  each  case,  evidently  the  doctrine 
has  no  application  where  the  manufacturer  puts  up 
the  package  with  the  express  intent  of  evading  the 
laws  of  another  State,  and  is  enabled  to  carry  out  his 
purpose  by  the  facile  agency  of  an  express  company 
and  the  connivance  of  his  consignee.  This  court  has 
repeatedly  held  that,  so  far  from  lending  its  author- 
ity to  frauds  upon  the  sanitary  laws  of  the  several 
States,  we  arc  bound  to  respect  such  laws  and  to 
aid  in  their  enforcement,  so  far  as  oan  be  done,  with* 
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out  infringing  upon  the  constitutional  rights  of  the 
parties.  The  consequences  of  our  adoption  of  de- 
fendant's contention  would  be  far-reaching  and  dis- 
astrous. For  the  purpose  of  aiding  a  manufacturer 
in  evading  the  laws  of  a  sister  State,  we  should  be 
compelled  to  recognize  anything  as  an  original  pack- 
age of  beer  from  a  hogshead  to  a  vial;  anything  as 
a  package  of  cigarettes  from  an  importer's  case  to  a 
single  paper  box  of  ten,  or  even  a  single  cigarette,  if 
imported  separately  and  loosely;  anything  from  a 
bale  of  merchandise  to  a  single  ribbon — ^provided 
only  the  dealer  sees  fit  to  purchase  his  stock  outside 
the  State  and  import  it  in  minute  quantities."  This 
reasoning  applies  with  especial  force  to  the  transac- 
tion at  bar.  Here  the  intention  to  evade  the  prohi- 
bition laws  of  the  State  was  not  pretended  to  be 
concealed.  Appellants  sent  their  agent  into  a  prohi- 
bition county  soliciting  orders,  and,  when  obtained, 
shipped  whisky  which  had  been  manufactured  in 
Kentucky  and  sent  across  the  line  into  the  State  of 
Ohio  for  the  purpose  of  imparting  to  it  the  quality 
of  interstate  commerce,  and  of  then  reshipping  it 
into  the  State  to  customers,  in  violation  of  law. 
Such  a  transaction  is  a  mere  device  to  evade  the 
laws  of  the  State.  It  has  not  one  attribute  of  legiti- 
mate interstate  conamerce.  It  is  simply  an  attempt 
to  retail  liquor  contrary  to  the  laws  of  the  State, 
under  the  protection  of  the  Constitution  of  the  United 
States.  If  this  method  of  doing  business  is  to  re- 
ceive the  protection  of  the  Constitution  as  inter- 
state commerce,  it  needs  no  argument  to  demonstrate 
that  there  can  be  no  effective  prohibition  of  the  re- 
tailing of  liquor  in  any  State  unless  all  the  other 
States  have  likewise  prohibited  it;  for  it  is  evident 
that  it  would  lie  in  the  power  of  any  dealer  on  one 
side  of  the  mathematical  line  dividing  the  States  to 
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send  his  messengers  across  the  line,  and  deliver  the 
prohibited  liquor  by  the  quart,  pint,  or  even  drink. 
If  the  appellants  can  ship  whisky  to  Laurel  county 
by  the  quart  or  gallon,  from  their  warehouse  in  Cin- 
cinnati, why  might  they  not,  by  a  convenient  use  of 
telephone,  send  it  across  from  Cincinnati  to  Coving- 
ton by  the  glass,  and  call  that  the  original  package! 
But  we  feel  our  inability  to  state  the  unsoundness  of 
appellants'  contention  as  forcibly  as  has  the  Supreme 
Court  in  the  opinion  above  quoted.  Borrowing  the 
language  of  Mr.  Justice  Brown,  it  is  evident  that 
'Hhe  doctrine  (of  original  package)  has  no  appli- 
cation where  the  manufacturer  puts  up  the  package 
with  the  express  intent  of  evading  the  laws  of  an- 
other State,  and  is  enabled  to  carry  out  his  purpose 
by  the  facile  agency  of  an  express  company  and  the 
connivance  of  his  consignee.'' 

We  conclude,  therefore,  upon  the  authority  of  Aus- 
tin V.  Tennessee,  this  shipment  was  not  legitimate 
interstate  commerce,  but  a  mere  trick  or  device  to 
evade  the  prohibition  laws  of  the  State;  and  this 
particular  whisky  was  never  interstate  commerce  for 
the  additional  reason  that  it  was  manufactured  by 
citizens  of  this  State,  in  this  State,  sent  to  Ohio,  and 
then  shipped  back  into  the  State  for  the  express  pur- 
pose of  evading  the  prohibition  laws  of  this  Com- 
monwealth. 

The  record  discloses  that  appellants  notified  their 
customers,  after  the  enactment  of  the  C.  0.  D.  stat- 
ute, that  they  must  send  their  orders  to  the  Cincin- 
nati office,  and  that  a  small  additional  sum  must  be 
paid  in  excess  of  the  usual  price  to  cover  the  cost 
to  appellants  of  shipping  the  whisky  to  Cincinnati  for 
the  purpose  of  reshipment  back  to  the  customer.  This 
transaction  was  so  transparent  a  device  as  to  re- 
quire no  argument  to  demonstrate  that  it  had  no  de- 
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ment  of  interstate  commerce,  and  was  therefore  sub- 
ject to  the  prohibition  laws  of  the  State.  This  being 
true,  there  is  no  question  of  the  guilt  of  appellants. 

The  whole  subject  of  the  rights  of  Congress  under 
the  commercial  clause  of  the  Constitution  and  the 
police  power  of  the  State  under  its  reserved  rights 
is  thus  summarized  by  John  Randolph  Tucker  in  his 
work  on  the  Constitution  of  the  United  States  (vol. 
2,  sec.  260):  '*The  delicate  boundary  line  between 
the  Congressional  and  State  power  may  be  drawn 
by  the  judiciary  upon  the  principle  that  the  State 
may  not  mala  fide,  under  color  of  its  reserved  power, 
impinge  on  the  commercial  power  of  Congress;  and 
Congress  may  not,  under  color  of  its  granted  power, 
impinge  on  the  reserved  power  of  the  State.  Bona 
fides  is  required  on  both  sides.  This  bona  fides  is 
equivalent  to  the  word  *  frankly'  in  the  quotation 
above  from  the  chief  justice.  Each  must  use  its  dis- 
tinct power  in  such  a  way  as  not  to  trench  on  the 
power  of  the  other.  Where  the  judiciary  find  that 
a  State  uses  its  reserved  power  as  a  pretext  to  regu- 
late commerce,  or  that  Congress  under  the  commerce 
power  invades  the  reserved  clause  jurisdiction  of 
the  State,  it  shall  so  adjust  it  in  both  cases  as  to 
maintain  the  supreme  law  of  the  land  over  Congress 
and  the  States.  Hence  the  early  laws  of  Congress 
regulating  commerce  respected  the  quarantine  laws 
of  the  State,  and  aided  their  maintenance,  and  did 
not  obstruct  them.  And  this  because  a  law  to  regu- 
late commerce  was  neither  necessary  nor  proper,  but 
the  contrary,  when  it  introduced  into  the  State  dis- 
ease and  death,  physical  or  moral,  contrary  to  the 
State  quarantine." 

It  is  believed  that  this  states  the  true  rule  of  the 
subject  matter  under  discussion.  To  quote  the  lan- 
guage of  Mr.  Justice  Gray  in  his  dissenting  opinion 
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in  Leisy  v.  Hardin;  135  U.  S.,  160,  10  Sup.  Ct,  702, 
34  L.  Ed.,  128 :  ''Because  to  hold  otherwise  would  add 
nothing  to  the  dignity  and  supremacy  of  the  powers 
of  Congress  while  it  would  cripple,  not  to  say  de- 
stroy, the  whole  control  of  every  State  over  the  sale 
of  intoxicating  liquors  within  its  borders.'' 
Judgment  affirmed. 


Case  67.— ACTION  BY  JOHN  DOWLING'S  ADM'X  AGAINST 
J.  R.  WALKER  ON  A  SUPERSEDEAS  BOND.-^May  18. 

Dowling's  Adm'x  y:  Walker,  ftc 

Appeal  from  Anderson  Circuit  Court. 

James  S.  Morris,  Special  Judge. 

Judgment  for  Defendants.    Plaintiff  appeals.    Be- 
versed. 

Supersedeas  Bond  —  Action  on  —  Recovery— lAttamesr'B  Fee — New 
Bond  —  Insufficient  Security  —  Time  Covered  —  Damages  for 
Rent— Waste,  &c. 

1.  PordWe  Detainer — Appeal — Supersedeas  Bond — ^Action  on— Re- 

covery— Where  In  a  forcible  detainer  proceeding  the  defend- 
ant appealed  from  a  Judgment  of  the  circuit  court  a^rardlng 
a  writ  of  restitution  against  him,  by  executing  a  supersedeas 
bond  under  sec.  748  of  the  Civil  Code,  instead  of  a  traverse 
bond  imder  sec.  463  of  the  Code,  the  covenant  of  such 
supersedeas  bond  does  not  cover  an  attorney's  fee  as  part 
of  the  costs  recoverable  tbereon. 

2.  Insufficient  Surety — ^New  Bond — Time  Covered— Where  a  supe^ 

sedeas  bond  has  been  executed  by  the  appelhmt  with  isr 
suffi-dent  surety,  and  on  motion  of  appellee  a  ne^  bond  ii 
required  to  be  executed  by*  appellant  with  sufficient  surety 
pending  the  appeal,  the  new  bond  is  not  limited  in  its  ope^ 
atione  to  the  time  elapsing  between  the  date  of  its  exeoo- 
tlon  and  the  day  upon  which  the  property  was  returned  to 
the  owner,  but  relates  back  and  covers  the  period  betweea 
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the  execution  of  the  first  bond,  the  surety  of  which  was 
adjudged  insufflcienit,  aifd  the  date  of  the  return  of  the  prop- 
erty to  the  owner. 
3.  Damages  for  Detention  —  Rent  —  Waste  —  Theft  —  Where  in  a 
written  lease  between  a  landlord  and  tenant  for  the  rent  of 
a  distillery,  (both  of  whom  were  experienced  distillers,  fixing 
the  annual  rental  at  |1,000,  in  an  action  on  the  supersedeas 
bond  for  the  damages  in  detaining  the  property  by  the  lessor 
againet  the  lessee,  the  measure  of  damages  for  the  rent 
is  at  the  rate  of  |1,000  per  year  for  the  time  it,  was 
80  detained,  and  as  appellant  was  entitled  to  recover  what- 
ever d€images  accrued  to  the  property  during  the  period 
covered  by  the  supersedeas  bond,  due  to  the  negligence  of 
the  party  detaining  it,  such  party  is  liable  for  the  blowing 
down  of  the  smoke  stack  if  it  resulted  from  his  failure  to 
properly  secure  it,  and  for  other  damages  of  a  similar  kind 
which  accrued  because  of  his  failure  to  take  such  care  of 
it  as  a  pmdefnt  owner  would  of  his  own  property  as  well  as 
for  all  property  taken  by  theft,  which  he  could,  by  diligence, 
have  prevented  by  repairing  the  house  or  employing  a  watch- 
man to  protect  it. 

I*  W.  MIcKBflBJ,  WILUS  &  TODD  and  WM.  CARROLL  for  ap- 
pellant. 

HIIMPHRBY,  HINBS  &  HUMPHREY  and  F.  R.  FELAND  for 
appellee. 

Opinion  by  Judge  Barker — ^Reversing. 

This  is  an  action  on  a  supersedeas  bond  executed 
by  J.  B.  Walker,  as  principal,  and  the  American  Bond- 
ing and  Trust  Company,  of  Baltimiore  City,  as  surety, 
to  John  Dowling,  in  a  forcible  detainer  proceeding 
between  Dowling  and  Walker  to  Recover  possession 
of  a  distillery  plant  and  fifteen  acres  of  land  situ- 
ated in  Anderson  county,  Ky.  The  facts  out  of  which 
this  litigation  grows  are  substantially  as  follows: 
Walker  owned  the  distillery  plant  and  land,  and  exe- 
cuted a  mortgage  upon  it  to  Dowling  to  secure  bor- 
rowed money.  This  mortgage  was  foreqlosed  by  a 
judgment  of  the  Anderson  Circuit  Court,  but  a  sale 
was  not  had,  an  arrangement  having  been  effected 
Tol.  120-84 
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between  the  parties  by  which  Walker  was  to  pay  the 
interest  on  the  debt.  In  1900  Walker  sold  the  prop- 
erty to  Dowling  for  the  existing  debt,  and  executed 
and  delivered  to  him  a  deed  therefor,  at  the  same 
time  leasing  it  from  the  latter  for,  a  term  of  one 
year,  at  a  stipulated  rental  of  $1,000  per  annum,  with 
the  privilege  of  renewal  for  another  year  at  the 
same  rental.  Based  upon  a  breach  of  some  of  the 
conditions  of  the  lease  not  necessary  to  be  here  set 
forth,  in  February,  1901,  Dowling  instituted  a  forci- 
ble detainer  proceeding  against  Walker  to  recover 
possession  of  the  property.  A  trial  in  the  Anderson 
County  Court  resulted  in  a  verdict  of  guilty,  upon 
which  was  entered  a  judgment  of  restitution  in  favor 
of  Dowling.  This  inquisition  was  traversed  by  Walker, 
who  executed  bond  and  appealed  to  the  Anderson 
Circuit  Court.  A  trial  in  that  tribunal  likewise  re- 
sulted in  a  verdict  of  guilty,  and  a  judgment  of  resti- 
tution in  accordance  therewith.  From  thi/3  judgment 
Walker  appealed  to  this  court,  and  on  the  27th  day 
of  April,  1901,  executed  a  supersedeas  bond,  under 
sec.  748  of  the  Civil  Code  of  Prac,  with  J.  B.  Mc- 
Brayer  as  surety.  Dowling,  deeming  McBrayer  to 
be  insolvent,  entered  a  motion,  in  vacation  of  this 
court,  before  Judge  J.  P.  Hobson,  that  Walker  be 
required  to  execute  a  supersedeas  bond  with  sufficient 
surety,  under  sec.  750  of  the  Civil  Code  of  Prac. 
This  proceeding  resulted  in  an  order  requiring 
Walker  to  execute  another  supersedeas  bond,  with 
sufficient  surety,  which  was  complied  with  on  the  16th 
day  of  July,  1901,  by  the  execution  of  the  bond  sued 
on  herein.  Afterwards  the  judgment  of  the  circuit 
court  was  affirmed  by  this  court,  and  a  writ  of  res- 
titution issued,  under  wKich  Dowling  was  placed  in 
possession  of  his  property  on  the  21st  day  of  May, 
1902,  whereupon  he  instituted  this  action  upon  the 
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supersedeas  bond  executed  on  the  16th  day  of  July, 

1901,  to  recover  damages  for  the  wrongful  deten- 
tion of  his  property  during  the  period  elapsing  be- 
tween April  27,  1901,  and  M^y  21,  1902,  being  one 
year  and  twenty-four  days.  In  his  petition  he  alleges 
that  during  the  period  mentioned.  Walker  collected, 
as  storage  on  whisky  in  the  bonded  warehouse  on  the 
property,  and  appropriated  to  his  own  use  $1,985.50, 
which  he  is  entitled  to  recover,  or,  if  this  be  not  so, 
then  he  is  entitled  to  a  reasonable  rental  of  the  prop- 
erty for  the  time  mentioned,  which  he  alleges  to  be 
$1,985.50;  also  that,  during  the  time  the  property 
was  wrongfully  detained  from  him,  great  waste  was 
committed  by  Walker,  aggregating  $2,065,  consisting 
in  the  latter  ^s  permitting  the  smokestack  of  the  dis- 
tillery to  be  blown  down  by  neglecting  to  properly 
secure  it,  the  beer  and  water  pumps  to  be  blown 
down'  or  taken  away,  and  a  large  quantity  of  the 
tools  and  implements  and  machinery  to  be  stolen 
or  destroyed.  He  further  claims  the  sum  of 
$250  as  a  reasonable  attorney's  fee  expended  by 
him  in  the  recovery  of  the  property  in  the  for- 
cible detainer  proceedings,  and  the  additional  sum 
of  $52  court  costs  paid  by  him.  Walker  and 
his  surety  fQed  separate  answers,  and,  without  ex- 
amining the  pleadings  with  particularity,  it  is  suf- 
ficient to  say  that  all  of  the  material  allegations  of  the 
petition  were  placed  in  issue.  Without  objection,  the 
case  was  transferred  to  the  equity  side  of  the 
docket  and  referred  to  the  commissioner  to  report 
on  the  damages  accruing  to  Bowling  during  the  time 
his  property  was  detained  from  him.  It  was  ascer- 
tained by  the  commissioner  that  the  property  had  been 
wrongfully  detained  from  Bowling  by  Walker  from 
the  27th  day  of  April,  1901,  to  the  21st  day  of  May, 

1902,  a  period  of  one  year  ^d  ^entjr-four  days;  that 
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during  this,  time  Walker  had  collected  $1,985.50  as 
storage  on  whisky  deposited  in  the  bonded  warehouse; 
that,  of  this  sum,  four-fifths  was  necessarily  expended 
in  caring  for  the  whisky,  leaving  a  net  profit  of  one- 
fifth,  or  $397,  which  was  allowed  Dowling;  that  a 
reasonable  rental  of  the  property  was  $250  per  year, 
and  therefore  the  sum  of  $266.56  was  allowed  as  rent 
for  the  whole  period.  The  commissioner  further  as- 
certained that  Dowling  had  expended  $52  in  court 
costs,  which  was  allowed,  making  a  total  of  $715.56. 
Two  hundred  and  fifty  dollars  was  deemed  a  rea- 
sonable attorney's  fee.  This  item,  however,  was 
neither  rejected  nor  allowed,  but  submitted  to  the 
court.  Both  parties  filed  exceptions  to  this  report, 
which  upon  final  judgment  were  thus  disposed  of.  The 
attorney's  fee  was  rejected  in  toto,  as  was  also  the 
item  of  $266.56  rent.  The  item  of  court  costs  ($52) 
was  allowed,  and  also  $391.34  as  net  storage  on 
whisky,  the  rent  of  the  15  acres  of  land  for  pastur- 
age, and  for  such  damage  as  accrued  to  the  land- 
lord by  the  waste  of  the  tenant  during  the  period  in 
controversy,  and  a  judgment  awarded  for  the  ag- 
gregate sum  of  $434.50,  to  reverse  which  this  appeal 
is  prosecuted. 

Pending  the  litigation,  Dowling  died,  and  the  action 
was  revived  in  the  name  of  his  wife,  as  administratrix 
of  his  estate. 

The  bond  which  constitutes  the  basis  of  appellant's 
cause  of  action  is  a  supersedeas  bond  issued  under 
the  authority  of  sec.  748  of  the  Civil  Code  of  Prac, 
and  not  a  traverse  bond,  under  sec.  463,  as  is  urged 
by  appellant.  The  covenant  of  a  supersedeas  bond 
does  not  cover  an  attorney's  fee,  as  a  part  of  the 
costs.  (Welch  V.  Welch,  106  Ky.,  406,  20  Ky.  Law 
Eep.,  1990,  50  S,  W^  687;  Buckner  v.  Bogard,  8  Ky. 
Law  Rep.,  701.) 
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The  bond  sued  on  is  not  limited  in  its  operation 
to  the  time  elapsing  between  the  date  of  its  execu- 
tion and  the  day  upon  which  the  property  was  re- 
turned to  appellant,  but  relates  back  and  covers  the 
period  between  the  execution  of  the  first  bond,  the 
surety  on  which*  was  adjudged  insuflBcient,  and  the 
date  of  the  return  of  the  property  to  appellant.  (Har- 
gis  V.  Mayes,  50  S.  W.,  844,  20  Ky.  Law  Rep.,  1965; 
Wilson  V.  King  [Ark.],  26  S.  W.,  18,  23  L.  E.  A-, 
802.)  In  the  case  of  Tumen  v.  Johnson,  106  Ky., 
460,  20  Ky.  Law  Rep.,  2009,  50  S.  W.,  675,  whidi  was 
an  action  upon  a  supersedeas  bond  and  in  principle 
identical  with  the  case  at  bar,  the  measure  of  damage 
on  the  bond  is  thus  set  forth:  *^  •  *  <*The  bond 
sued  on  obligates  the  appellee  to  pay  appellants  the 
reasonable  and  fair  rent  of  the  property  during  the 
time  he  was  kept  out  of  it  by  reason  of  tiie  bond,  and 
any  damages  he  sustained  from  waste  or  injury  to 
his  property  during  the  time." 

Tested  by  this  principle,  what  was  a  reasonable  rent 
for  the  property  during  the  year  and  twenty-four* 
days  appellant  was  kept  out  of  possession!  Dowling 
testified  that  it  was  worth  $1,000  per  year;  Walker 
says  $250.  B^ut  the  parties,  both  of  whom  w^re  ex- 
perienced distillers,  fixed  it  in  the  written  lease  at 
$1,000  per  year.  They,  of  all  men,  knew  best  what 
the  property  was  worth.  Under  the  terms  of  the 
lease,  if  Walker  elected  to  hold  the  property  for  the 
second  year,  he  was  to  pay  a  thousand  dollars  for 
its  use.  He  did  hold  it  for  that  term,  not  by  elec- 
tion, but  by  keeping  his  landlord  out  of  possession  by 
the  bond  sued  on.  To  hold  him  to  this  rental  is 
to  make  him  pay  exactly  what  he  agreed  to  pay  for 
the  same  time,  and  we  think  the  stipulation  in  the 
lease  a  fair  criterion  of  the  rental  value  of  the  prop- 
erj;yt    This  view  concedes  Wdker  tho  rij^t  to  the 
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storage  commission,  and,  so  far  as  this  question  is 
concerned,  leaves  the  parties  just  as  if  Walker  had 
elected  to  hold  over,  with  the  addition  that  he  must 
pay  for  the  twenty-four  days  at  the  rate  of  $1,000 
per  year. 

Appellant  was  clearly  entitled  to  recover  whatever 
damages  accrued  to  the  property  during  the  i)eriod 
covered  by  the  supersedeas  bond,  due  to  the  negligence 
of  Walker. 

In  Turner  v.  Johnson,  supra,  on  this  subject^  it 
was  said:  ''It  was  the  duty  of  appellee  to  use  the 
property  and  take  care  of  it  just  as  a  prudent  owner 
would  use  his  own  property.  It  was  waste  to  fail 
to  keep  it  in  reasonable  repair.  The  rule  of  care  re- 
quired in  this  case  is  different  from  that  required  of 
an  occupant  seeking  a  rescission  where  he  is  not  in 
fault  as  to  the  holding.  Appellee  was  in  the  wrong, 
and  if,  while  he  held  the  property  by  means  of  the 
machinery  of  the  law,  he  let  it  go  to  waste  for  lack 
of  the  attention  that  a  prudent  owner  would  give  his 
own  property,  he  is  responsible  for  the  damages 
thereby  resulting  to  appellants.  It  was  his  duty  to 
see  that  the  tenants  took  proper  care  of  the  property, 
and  that  no  waste  was  done  by  them  or  by  the  raU- 
road  company  while  it  was  held  by  him.'' 

Measured  by  this  rule,  we  are  unable  to  see  why 
Walker  is  not  liable  for  the  blowing  down  of  the 
smokestack,  if  that  resulted  from  his  failure  to  prop- 
erly secure  it,  and  for  any  other  damage  of  a  sim- 
ilar kind  which  accrued  because  of  his  failure  to  take 
such  care  of  it  as  a  prudent  owner  would  of  his  own 
property;  and  clearly  he  must  account  for  all  the 
property  taken  by  theft.  Certainly  he  could  by  dil- 
igence have  prevented  loss  of  property  in  this  way. 
The  fact  that  the  distillery  was  open,  and  could  not 
be  locked  up  because  the  doors  were  down  or  the 
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weatherboarding  off,  is  no  excuse.  It  was  his 
duty  to  have  repaired  the  house  so  as  to  have  kept 
the  machinery  and  other  implements  safe,  or,  at  all 
events,  to  have  employed  a  watchman  to  protect  it. 

For  the  purposes  of  this  case  it  is  not  necessary 
to  extend  the  principle  of  Walker's  liability  for  waste 
beyond  the  rule  announced  in  Turner  v.  Johnson,  but 
it  has  often  been  held  that  one  who  wrongfully  with- 
holds the  property  of  another  becomes  its  insurer. 

The  case  of  Carrel  v.  Early,  4  Bibb,  270,  was  an 
action  to  recover  the  value  of  a  slave  who  had  died 
in  the  possession  of  one  who  wrongfully  held  him,  but 
without  fault  on  the  part  of  the  defendant.  Chief 
Justice  Boyle  thus  stated  the  rule:  ^*For,  admitting 
that  he  acquired  the  possession  of  the  slave  right- 
fully, yet  his  detention  of  the  slave  after  the  action 
commenced  was  certainly  wrong;  and  he  who  wrong- 
fully detains  the  property  of  another  does  it  at  his 
own  peril,  and  will  be  responsible  to  the  proprietor, 
although  the  property  be  destroyed  by  accident  or 
taken  f^om  him  by  violence.  Thus  it  is  held  that  all 
bailees  are  responsible  for  losses  by  casualty  or  vio- 
lence after  their  refusal  to  return  the  things  bailed, 
on  lawful  demand.  (Jones,  Law  of  Bailment,  94. '' 
See,  also,  Dear  v.  Brannon,  4  Bush,  471;  Munford 
V.  Taylor,  2  Mete,  599;  Kelly  v.  White,  17  B.  Mon., 
124.) 

No  question  is  made  by  either  party  as  to  the  pro- 
priety of  the  allowance  of  $52  as  court  costs. 

For  the  reasons  indicated,  the  judgment  is  reversed 
for  proceedings  consistent  with  this  opinion. 
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Case    68.-^LOCAL.    OPTION    BLBCTION    CONTWSBT    BY    C.    P. 
E3RWIN,  &c.,  AGAINST  J.  W.  BBNITON,  ftc^Mlay  18. 

Erwin,  Ac  y.  Benton,  Ac 

Appeal  from  McLean  Circuit  Court. 

T.  F.  BiBKHEAD,  Circuit  Judge. 

From  a  judgment  of  the  circuit  court  reversing  the 
order  of  contest  board,  contestants  appeal.    Affirmed 

Local    Option    Gonitest — Contest    Board — Final'  Order — ^Appeal — 

Swearing    Judge    off    the    Bench  —  Affidavit  —  Sufflldency— 

Bleotdon   Officers  —  Voters —*  QuaUflcation  —  Rejected   Vote  — 

Legal  Age — iHow  Determined — ^Proposition  Submitted — ^Dmg- 

■     'gists — ^Emblem — ^Improper  Use — ^E)ffect. 

1.  Local  Option — Contest — Order  of  Contest  Board^Pinal  Order- 

Appeal— 'Where  the  contest  board  in  a  local  option  election  • 
considered  the  evidence  and  made  an  order  adjudging  that  "the 
election  be  set  aside,  cancelled  and  held  for  naught;  that  no 
election  was  held/  and  that  neither  party  is  entitled  to  have 
any  fact  certified  concerning  said  election,"  said  Judgment 
was  a  final  order,  from  which  an  appeal  lies  to  the  circuit 
court. 

2.  Swearing  Judge  off  the  Bench— Affidavit— Sufficiency — ^An  affi- 

davit filed  by  the  appellees  on  an  appeal  from  the  contest 
board  to  the  circuit  court  in  a  local  option  election  contest, 
stating  that  '^he  appellees  in  nowise  question  the  integrity 
of  the  presiding  Judge,  and  without  imputing  to  him  any 
personal  hostility  to  appellees,  but  that  he  can  not,  and  will 
not,  afford  them  a  fair  and  impartial  trial  of  the  matters 
of  law  and  facts  involved  in  the  appeal  because  he  has  a 
pronounced  bias  to  the  sale  and  traffic  in  intoxicating  liquors," 
is  not  sufficient  to  disqualify  the  said  Judge  from  sRtlng  on 
the  trial  of  the  case. 

3.  Holding  Election-Special  Officers— Under  sec.  2555,  Ky.  Stats., 

special  officers  are  required  to  be  appointed  to  hold  local 
option  elections,  who  shall  be  appointed  by  the  election 
commissioners  of  the  county  in  which  the  election  is  held. 

4.  Voters  —  Qualification  —  Doubts  of  Officers -:- Rejected  Voter— 

Where  the  election  officers  have  a  doubt  of  the  qualiflcatioa 
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of  a  voter,  they  may  require  him  to  make  the  affidavit  required 
by  sec.  1477a,  Ky.  Sta/ts.,  and'  until  the  voter  either  qualifies  or 
offers  to  do  so  by  making  the  required  affidavit  he  is  not  a 
rejected  voter,  and  neither  the  voter  nor  any  other  person 
can  Justly  complain  that  he  was  not  allowed  to  vote. 

5.  Legal  Age — How  Determined — One  who  was  born  on  June  9, 

1883,  was  entitled  to  vote  at  an  election  held  on  June  8, 
1904.  In  law  a  man  is  twenty-one  years  old  on  the  day  preced- 
ing his  twenty-first  birthday. 

6.  Proposition   Submitted — ^EXfect  as  to  Druggist— ^A  proposition 

"whether  or  not  spirituous,  vinous  or  malt  liquors  shall  be 
sold,  bartered  or  loaned  within  the  corporate  limits  of  the 
town  of  Oalhoun,  McLean  county,  Kentucky,  and  that  the 
provision  of  this  law  and  prohibition  shall  apply  to  drug- 
gists," submitted  to  be  voted  on  under  the  local  option  law 
in  this  State,  is  an  entirety,  intended,  if  adopted,  to  prohibit 
the  sale  of  intoxicating  liquors  by  druggists  within  said  town. 

7.  Ehnblem — Improper  Use — •£)ffect — >While  there  is  no  authority 

for  the  use  of  ti  device  or  emblem  upon  the  ballot  in  a 
local  option  election,  the  fact  that  such  emblems  were  used 
by  both  sides  in  such  an  election,  and  that  the  one  used 
.by  those  favoring  prohibition  was  an  open  book,  with  the 
words  "Holy  Bible"  printed  across  it,  ought  not  to  be  allowed 
to  defeat  the  voter's  will  where  it  was  fijrly  expressed  and 
otherwise  held  in  conformity  to  law. 

DAIVID  H.  KINCHHLOE  and  SWBHNBY,  ELMS  &  SWEENEY 
for  appellants. 

LAW  AND^PACTS  RELIED  ON  FOR  REVERSAL  OF  THIS  CASE. 

1.  What  the  answer  admits.  (Powers  y.  Commonwealth,  114 
Ky.,  237,  and  cases  there  cited.) 

2.  Circuit  Judge  erred  in  refusing  to  vacate  bench.  (Powers  v. 
Commonwealth,  114   Ky.,  237,  and  cases  tihere  cited.) 

3.  Order  entered  by  board  of  contest  not  a  final  or  appealable 
order.  (Civil  Code,  sec.  368;  Helm,  &c.  v.  Short,  &c.,  7  Bush, 
624;  Maysville  &  Louisville  R.  R.  v.  Punnett,  15  B.  M.,  48; 
Smart  v.  Clift,  2  Ky.,  125;  Allison  v.  Taylor,  3  T.  B.  Monroe, 
7;  RodnMUi  v.  Forline,  2  Metcalfe,  325;  Phillips  v.  Alcorn,  4  J.  J. 
Bf.,  38;  Howard  v.  L.  ft  N.  R.  R.  Co.,  17  Ky.  Law  Rep.,  814.) 

4.  mection  void  because  not  held  by  any  one  authorized  by 
law  to  hold  it.  (MicCreary  on  Elections,  4  E3d.,  sees.  153-176; 
Marshall  v.  Kerns,  2  Swan,  68;  Foster  v.  Scarrf.  15  Ohio  State. 
532;  Waler  v.  Stanford,  78  Ga.,  165;  Commonwealth  v.  Green, 
98  Ky.,  22;  Hoyte  t.  E.  Saginaw,  19  Mich.,  56;  Commonwealth 
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v.  Shelton,  99  Ky.,  120;  Denny,  &c.  v.  BoBworth,  Sheriff,  ftc.,  24 
Ky.  Law  Rep.) 

5.  Fidelity  Trucrt  and  Safety  Vault  Oo.  v.  Miayor,  ftc.,  of  Morgan- 
field,  96  Ky.,  564,  and  Puckett,  &c.  v.  Snyder,  110  Ky.,  262,  have 
no  application  to  tihe  case  at  bar. 

6.  Persone  who  held  the  election  were  neither  de  Jure  nor  de 
facto  ofl9joer9,  but  mere  intruders.  (110  Ky.,  398;  2  Bart  E>1.  Cases; 
Van  Amrige  v.  Taylor,  108  N.  C,  196;  American  ft  Bng.  Sincy., 
2  B3d.,  vol.  10,  671,  notes  3  and  4;  State  of  North  Carolina  v. 
Van  Amrige,  12  Lawyers'  Rep.  Ann.,  202.) 

7.  Device  used  on  ballot  by  those  who  favored  local  option 
prohibited  by  sec.  1453,  Ky.  Stats.  (Ek  parte  Jordan,  94  U.  S., 
251;  Williamfl  v.  Chicago,  42  111.;  2  American  Dec.,  737;  State 
V.  Sialty,  166  Miss.,  559;  Ky.  Stats.,  sec.  1453;  25  American  ft 
Eng.  Ency.,  2  E3d.,  633,  and  notes.) 

8.  Election  void  because  question  on  the  ballot  is  self-contra- 
dictory and  could  not  be  answered  by  "yes"  or  "no." 

9.  Wi4bur  Hk>bcK>n  was  a  minor;  his  vote  should  have  been  re- 
jected. (1  Minor's  Ins.,  103;  American  &  Eng.  Ehicy.,  2  BJd.,  vol. 
1,  p.  927.) 

10.  Facte  found  by  board  of  contest  correct,  but  some  of  its 
conclusions  of  law  were  wrong. 

11.  Appellees  intimidated  certain  voters  and  prevented  others 
from  voting,  which  renders  the  election  void.  (Constitution,  sec. 
148;  Ky.  Stats.,  138.    See  compilation  of  Election  Laws.) 

12.  At  least  five  electors  who  offered  to  vote  against  local  op- 
tion were  illegally  denied  the  right  to  do  so.  Election  should 
be  set  aside  on  this  ground. 

JOB  H.  MILLER  and  LITTLE  &  TAYLOR,  of  counsel,  for  ap- 
pellees. 

POINTS  AND  AUTHOBITIES. 

1.  Affidavit  filed  by  appellants  does  not  state  facts  sufficient  to 
warrant  the  regular  Judge  to  vacate  the  bench.  (German  Ins. 
Co.  V.  Landrum,  88  Ky.,  440;  Schmidt  v.  Mitchell,  19  Ky.  Law 
Rep.,  763.) 

2.  Appellees  had  a  right  to  appeal  from  the  Judgment  of  the 
contest  board.     (Ky.  Stats.,  sec.  2567.) 

3.  All  legal  voters  of  a  precinct  are  entitled  to  vote  therein,  and 
when  their  residence  is  once  fixed  it  must  be  shown  to  have  been 
abandoned.  (Tipton  v.  Tipton,  87  Ky.,  245;  Edwards  v.  Logan, 
70  S.  W.  R.,  854;  McCrary  on  Elections,  sec.  71;  Cooley's  Con- 
stitutional Limitations,  sec.  754.) 

4.  A  man  is  twenty-one  years  old  on  the  day  preceding  his 
twenty-first  anniversary.     (Hamlin  v.  Stevenson,  4  Daoa,  697; 
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State  V.  Clark,  3  Harrington,  557;  Ross  v.  Morrow,  16  L.  R.  A.» 
542;  Wells  v.  Wtells,  6  Ind.,  447;  Bardwell  v.  Purrington,  107 
Mass.,  419;  A.  ft  B.  B>ncy.  of  Law,  vol.  1,  2  EM.,  927.) 

5.  A  voter  challenged,  and  failing  to  make  the  statutory  affida- 
vit, is  not  allowed  to  vote,  nor  can  his  vote  be  counted  unless 
it  waA  cast.  (Ky.  Stats.,  sec.  1477;  Ck>ley's  Oonstltutional  Limi- 
tations, 776;  A.  ft  E.  Bncy.  of  Law,  vol.  10,  2  Bd.,  705  and  844.) 

€.  Officers  of  election  being  sworn  officers,  it  must  be  presumed 
that  they  did  their  dxvty  until  it  is  clearly  proved  otherwisie.  (An- 
derson V.  Wlnfree,  85  Ky.,  597.) 

7.  The  local  option  election  should  be  held  by  special  officers, 
and  the  Section  is  not  invalidated  by  mere  irregularKies  in  the 
appointment  of  officers.  (Ky;  Stats.,  sec.  2555,  and  sec.  1596a, 
sub-sec.  3;  Puckett  v.  Snider,  22  Ky.  Law  Rep.,  1720;  Vamey  v. 
Justice,  86  Ky.,  599;  Fidelity  Trust  and  Safety  Vault  Oo.  v.  Mayor, 
&c.,  Mbrganfield,  96  Ky.,  566;  Oooley's  Constitutional  Limitations, 
pp.  93  and  618;  Lawson's  Rights  and  Remedies,  vol.  7,  sec.  3798;, 
Trustees  of  Common  Scho(ri  District  v.  Garvey,  80  Ky.,  159; 
Sutherland  on  Construction  of  Statute,  sec.  452;  Motley  v.  Wil- 
0on,  26  Ky.  Law  Rep.,  1012.) 

8.  Proposition  submitted  is  not  self-contradictory  and  does  not 
invalidate  the  election.  (Ky.  Stats.,  sec.  2558;  Gayle  v.  Owen 
County  Court,  83  Ky.,  70;  Clark  v.  Leathers,  9  Ky.  Law  Rep., 
660;  Stone,  ftc.  v.  Gregory,  Judge,  23  Ky.  Law  Rep.,  1;  Motley 
V.  ^W^lson,  26  Ky.  Law  Rep.,  1011.) 

9.  Proposition  submitted  in  form  prescribed  by  statute,  «md  can 
not  invalidate  the  election.  (Ky.  Stats.,  see.  2554;  Gayle,  ftc. 
V.  Owen  County  Court,  83  Ky.,  70;  Bowers  v.  Smith,  16  L.  R. 
A.,  754.) 

10.  The  device  used  on  ballots  does  not  Invalidate  election.  (Ky. 
Stats.,  sec.  1453.) 

,  11.  The  decision  of  the  lower  court  should  be  sustained.  (Will- 
iams V.  Rogers,  14  Bush,  776;  Anderson  v.  Winfree,  85  Ky.,  597; 
Cowen  V.  Prowse,  93  Ky.,  156.) 

Opinion  by  Judge  O'Bbar — ^Affirming. 

This  appeal  presents  a  contest  of  the  local  option 
.election  held  in  the  town  of  Calhoun,  on  June  8,  1904. 
The  election  was  regularly  called,  and  was  held  at 
the  time  and  places  indicated  in  the  call.  The  re- 
sult showed  an  apparent  majority  of  two  in  favor 
of  prohibition.  Certain  electors  instituted  a  contest 
under  the  statute,  which  came  on  to  be  heard  by  the 
contest  boardt  composed  of  the  county  judge  and  the 
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two  nearest  qualified  justices  of  the  peace.  The  eon- 
test  board,  considering  the  evidence,  decided  that  there 
was  no  election.  Consequently  the  result  as  certified 
by  the  board  of  canvassers  was  set  aside.  On  ap- 
peal to  the  circuit  court  it  was  decided  that  the  elec- 
tion was  valid,  and  that  the  proposition  submitted, 
viz.,  whether  spirituous,  vinous  and  malt  liquors 
should  be  sold  in  the  town  of  Calhoun,  had  carried 
by  a  majority  of  two.  It  is  from  the  last  named 
judgment  that  this  appeal  is  prosecuted. 

The  first  question  presented  is  whether  the  order 
entered  by  the  contest  board  'was  such  a  final  order 
as  admitted  of  an  appeal  from  it  to  the  circuit  court. 
The  order  reads  as  follows:  **The  undersigned  board 
of  contest,  sitting  in  the  above  styled  proceeding, 
is  unable  to  find  from  the  evidence  that  a  majority  of 
the  legal  votes  cast  at  the  election  in  the  town  of  Cal- 
houn on  the  8th  day  of  June,  1904,  were  cast  either 
in  favor  of  or  against  the  proposition  ''whether  spir- 
ituous, vinous  or  malt  liquors  shall  be  sold,  bartered 
or  loaned  in  said  town."  Therefore,  it  is  ordered 
and  adjudged  that  the  return  made  by  the  board  of 
canvassers  in  the  matter  of  said  election  be,  and  it 
is,  set  aside,  canceled,  and  held  for  naught;  and  it 
is  further  ordered  and  adjudged  that  there  was  no 
election,  and  that  neither  party  is  entitled  to  have  any 
fact  certified  concerning  said  election.  And  it  is  fur- 
ther ordered  and  adjudged  by  the  board  that  the 
foregoing  order  and  finding  be  spread  upon  the  or- 
der book  of  the  McLean  County  Court.'' 

In  this  contest  the  parties  may  be  deemed  those 
electors  who  favored  and  those  who  opposed  the 
proposition  submitted.  By  tiie  certificate  the  result 
was  that  prohibition  was  established  in  the  town. 
By  the  action  of  the  county  board  this  status  was 
changed.    The  proposition^  instead  of  beiflg  drfeated, 
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was  left  as  it  was  before,  wihich  was  that  such  liquors 
might  be  lawfully  sold.  The  judgment  was  final,  and, 
in  view  of  the  conclusion  at  which  the  board  had  ar- 
rived, was  the  only  one  possible.  Being  final  in  fact, 
as  well  as  in  depriving  one  set  of  litigants  of  that 
which  they  before  had,  it  was  a  final  order  or  judg- 
ment, so  that  an  appeal  would  lie  from  it  under  the 
statute  (sec.  2567,  Ky.  Stats.,  1903)  to  the  circuit 
court. 

On  the  appeal  to  the  circuit  court  an  objection  was 
made  to  the  regular  judge  by  affidavit.  He  declined 
to  vacate  the  bench.  The  sufficiency  of  that  affidavit 
is  raised  by  his  ruling.  The  wording  of  the  affidavit 
is  as  follows:  ''The  appellees,  who  were  the  con- 
testants before  the  board  of  contest,  from  whose  judg- 
ment this  appeal  was  prosecuted,  in  no  wise  ques- 
tioning the  integrity  of  the  Honorable  T.  F.  Birk- 
head,  the  regular  judge  of  this  court,  and  without 
imputing  or  intending  to  imipute  to  him  any  personal 
hostility  to  appellees,  say  he  can  not  and  will  not  afford 
them  a  fair  and  impartial  trial  of  the  matters  of  law 
and  facts  involved  in  this  appeal.  The  said  Birkhead, 
regular  judge  of  this  court,  is  opposed  to  the  sale 
and  traffic  in  such  liquors  to  the  extent  that  he  has 
a  pronounced  bias  against  it.  They  believe,  and  on 
such  belief  state,  that  the  bias  of  the  regular  judge 
of  this  court  against  the  licensed  traffic  in  spirituous, 
vinous  and  malt  liquors  is  so  pronounced  thati  he 
can  not  and  will  not -afford  them  a  fair  and  impar- 
tial trial.  The  principal,  if  not  the  only,  question  in- 
volved on  this  appeal,  relates  to  the  validity  of  an 
alleged  election  held  in  the  town  of  Calhoun  on  the 
8th  day  of  June,  1904,  on  the  proposition  as  to 
whether  or  not  spirituous,  vinous  or  malt '  liquors 
shall  be  sold  in  said  town.  They  believe  and  state 
that  the  regular  judge  of  this  court  entertains  a  bias 
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against  the  grounds  of  contest  relied  on  by  appellees, 
and  that  same  is  so  pronounced  that  he  can  not  and 
will  not  afford  them  a  fair  and  impartial  trial  of 
the  matters  of  fact  and  law  involved  ip|  this  pro- 
ceeding on  this  appeal.  Tte  aflSants,  who  are  ap- 
pellees on  this  appeal,  say  they  believ^  the  state- 
ments in  the  foregoing  aflSdavit  are  true/' 

No  fact  is  stated  showing  or  indicating  the  bias 
complained  of.  Bias  qf  mind  is,  until  demonstrated 
by  act,  purely  a  mental  state.  Incapable  of  being 
proved!  or  disproved  with  any  degree  of  certainty, 
the  allegation  of  bias,  unaccompanied  by  facts  indi- 
cating it,  may  be  easily  made.  If  the  mere  allega- 
tion in  the  objecting  aflSdavit  were  suflficient,  then  it 
were  possible  always  to  remove  a  trial  judge  upon 
the  mere  charge  of  a  litigant,  without  his  hazarding 
anything  if  his  statements  should  be  true.  The  opin- 
ion in  Powers  v^  Conunonwealth,  114  Ky.,  237,  24 
Ky.  Law  Eep.,  1007,  70  S.  W.,  644,  1050,  71  S.  W., 
494,  is  relied  on.  But  the  state  of  the  record  pre- 
sented here  falls  far  and  fatally  short  of  the  rule 
announced  in  that  case,  and  gathered  from  Insur- 
ance Co.  V.  Landram,  88  Ky.,  434,  10  Ky.  Law  Eep., 
1039,  11  S.  W.,  367,  592;  Vance  v.  Field,  89  Ky.,  178, 
11  Ky.  Law  Rep.,  388,  12  S.  W.,  190,  and  Massie  v. 
Commonwealth,  93  Ky.,  588,  14  Ky.  Law  Eep.,  564, 
20  S.  W.,  704. 

It  was  distinctly  held  that  difference  in  political 
belief  alone  on  the  part  of  the  judge  and!  a  litigant 
would  not  disqualify  the  judge  from  trying  a  cause 
in  his  court.  In  the  c^^se  at  bar  it  is  expressly  stated 
that  the  judge  was  not  personally  hostile  to  or  biased 
against  the  litigants.  It  is  admitted  that  his  oflScial 
integrity  was  unquestioned.  It  is  not  charged  that 
by  any  act  or  word  had  he  indicated  any  bias  against 
appellants  or  their  case.    The  objection  rests  solely 
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upon  the  asseveration  that  the  judge  is  biased  against 
the  liquor  traffic.  If  the  liquor  traffic  Is  an  evil  (as 
many  believe  it  is),  if  violation  of  the  Sabbath  by- 
doing  secular  work  is  an  evil  (as  many  regard  it), 
if  combinations  of  capital  to  crush  competition  in  the 
utilities  of  life  is  an  evil  (as  is  supposed  by  a  major- 
ity of  people,  probably),  a  judge  who  regarded  these 
things  unfavorably  would  be  disqualified  to  try  a  case 
wherein  any  of  them  was  involved  if  appellants'  po- 
sition is  right.  And,  to  carry  the  same  argument 
forward,  a  judge  biased  against  crime  would  be  un- 
fitted to  try  criminals.  The  law  is  administered  not 
by  the  personal  predilections  of  the  judge,  but  by 
the  application  of  known  and  accepted  rules  or  prin- 
ciples to  the  facts  of  the  controversy.  Very  rarely 
it  must  happen  that  the  judge's  personal  views  can 
properly  enter,  or  do  they  enter,  into  the  adjudica- 
tion of  the  matter  before  him.  For  he  delivers  not 
his  judgment  but  the  laws.  If  it  be  conceded  that 
he  is  enlightened  in  the  law,  upright  in  character, 
and  disinterested  personally  in  the  result  of  a  liti- 
gation, his  individual  views  can  be  of  but  little,  if 
any,  weight  in  the  matter.  It  is  inconceivable  that  a 
man  qualified  to  act  as  a  judge  of  a  circuit  court  can 
have  formed  no  opinion  regarding  many,  if  not* 
most,  of  the  moral  and  economic  questions  which  have 
engaged  public  attention  for  many  years.  It  would 
be  an  astounding  proposition  if  it  were  true  that 
judges  with  personal  opinions  on  such  questions  were 
disqualified  to  act  in  cases  where  the  law  as  written 
is  to  be  applied  where  those  matters  became  involved. 
Tq  admit  the  premise,  it  seems  to  us,  is  to  abdicate 
the  right  of  popular  government.  There  is  no  re- 
ported case  in  this  State  that  holds,  nor  has  it  ever 
been  held  under  any  statute,  that  a  mere  charge  of 
bias   or  hostility  against  the   judge  will   disqualify 


Digitized  by 


Google 


544  KENTUCKY  REPORTS.       [Vol.120. 

EJrwin,  &c.  v.  Benton,  &c. 

him  from  sitting  on  the  trial  of  a  case.  Facts  which, 
if  true,  wouldL  probably  operate  to  prevent  his  giv- 
ing a  fair  trial,  mnst  be  alleged.  The  affidavit  in 
this  case  is  wholly  lacking  in  this  particular. 

There  are  a  number  of  objections  urged  against 
the  validity  of  the  election,  as  well  as  against  the 
validity  of  certain  voters  who  participated  in  it, 
upon  the  decision  of  which  this  case  does,  and  similar 
cases  may,  depend.    We  will  notice  them  in  order. 

The  officers  of  election  who  held  this  election  were 
appointed  by  the  election  commissioners  of  McLean 
county.  There  is  no  question  made  that  they  did 
not  possess  all  the  statutory  qualifications.  Their 
conduct  of  the  election  appears  to  have  been  as  nearly 
in  conformity  to  the  statute  as  is  customary.  In- 
deed, no  complaint  is  made  of  them.  But  it  is  urged 
.that  the  county  election  commissioners  had  not  the 
right  to  appoint  them,  or  others,  to  hold  this  elec- 
tion; that  the  officers  appointed  for  those  precincts 
for  the  preceding  November  election  continued  in  of- 
fice as  precinct  election  officers  for  *'one  year,  and 
until  their  successors  were  chosen  and  qualified." 
(Sec.  1596a,  subsec.  3,  Ky.  Stats.,  1903.)  Until  the 
extraordinary  session  of  the  Legislature  in  1900, 
election  officers  were  removable  by  the  appointing 
power  at  any  time.  Such,  at  least,  was  the  practice 
in  the  practical  construction  of  the  statutes.  Abuses 
of  the  system  having  led  to  widespread  dissatisfaction, 
the  law  governing  elections  was  so  amended  as  to 
prevent,  it  was  believed,  arbitrary  substitutions  de- 
signed for  purposes  of  giving  undue  advantage  to 
one  party  over  the  other. 

Sec.  1596a,  subsec.  3,  adopted  to  carry  that  idea 
into  effect,  reads:  **Said  county  board  shall,  annually, 
not  later  than  September  20th,  appoint  for  each  elec- 
tion precinct  in  the  county  two  judges,  one  clerk,  and 
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one  sheriff  of  election,  to  act  as  such  in  their  pre- 
cincts, and  shall  hold  their  office  for  one  year  and 
until  their  successors  are  appointed  and  qualified/' 

Elections  under  the  local  option  law  are  provided 
for  in  a  different  statute  (chap.  81,  Ky.  Stats.,  1903, 
title  ** Intoxicating  Liquors"). 

Sec.  2555,  providing  for  the  calling  of  the  election, 
reads  in  part:  *'A11  elections  provided  for  in  this 
act  shall  be  held  by  such  officers  as  would  be  qualified 
to  hold  elections  for  county  officers,  and  they  s^iall  be 
selected  in  the  same  way;  and  all  elections  provided 
for  herein  shall  be  held  in  accordance  with  the  pro- 
visions of  the  general  election  laws  of  the  State,  ex- 
cept that  they  shall  not  be  held  on  the  same  day  with 
any  regular  political  election,  nor  within  thirty  days 
next  preceding  or  following  any  such  regular  politi- 
cal election.'* 

This  statute  was  enacted  in  1894.  At  that  time 
election  officers  were  not  required  to  have  quite  the 
same  qualifications  as  are  now  required,  nor  were 
they  appointed  in  the  same  way.  Sec.  2555  does  not 
require  that  the  same  officers  appointed  to  hold  other 
elections  in  those  precincts  shall  also  hold  the  local 
option  election  therein.  Nlor  does  sec.  1596a,  subsec. 
3,  Ky.  Stats.,  1903,  provide  that  officers  of  election 
in  those  precincts  shall  hold  all  elections  held  therein 
during  their  term  of  office,  though  the  latter  propo- 
sition would  seem  to  follow  the  wording  of  the  stat- 
ute, except  where  other  provision  has  been  made, 
as  for  holding  school  elections  and  local  option  elec- 
tions, the  only  elections  save  primaries  that  can  be 
held  at  other  times  than  at  the  regular  elections.  We 
are  of  the  opinion,  however,  that  the  language  of  sec. 
2555  requires  special  officers  to  be  appointed  to  hold 
Jocal  option  elections.    The  section  does  not  say  such 
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elections  shall  be  held  by  those  officers  appointed  to 
hold  other  elections  in  such  precincts  during  their 
term  of  office,  as  it  might  have  done,  but,  on  the  con- 
trary, provides  that  they  be  held  '*by  such  officers" 
as  would  be  qualified  to  hold  regular  elections;  that 
is,  be  held  by  officers  who  shall  possess  the  same 
qualifications  of  election  officers  holding  regular  elec- 
tions for  county  officers.  It  also  provides  that  they 
shall  be  selected  in  the  same  Way,  indicating  clearly 
that,  instead  of  the  same  persons  being  used,  others, 
but  to  be  selected  by  the  same  authority,  were  to  be 
chosen.  Officers  of  regular  elections  are  now  diosen 
from  lists  nominated  by  their  respective  political 
parties.  The  reasons  are  forceful  and  practical. 
They  can  not  apply  at  all  to  the  selection  from  the 
same  lists  of  officers  to  hold  local  option  elections, 
though  the  ones  selected  for  the  general  elections  are 
not  necessarily  disqualified  from  the  latter  service. 

In  Puckett  v.  Snider,  110  Ky.,  261,  61  S.  W.,  277, 
22  Ky.  Law  Rep.,  1720,  it  was  held  tinder  sec.  2555, 
supra,  that  it  was  proper  for  the  appointing  officer 
to  appoint  special  officers  to  hold  local  option  elec- 
tions. Whether  the  reason  given  for  the  distinction  is 
the  real  one  actuating  the  Legislature  in  so  provid- 
ing is  immaterial.  It  may  or  it  mjay  not  have  been 
their  reason.  But,  as  the  provision  seems  to  clearly 
indicate  the  course,  it  matters  not  what  the  reason 
was. 

A  number  of  votes  were  contested  because  it  was 
alleged  that  the  voters  were  not  residents  of  the  pre- 
cinct where  they  voted.  Others  were  refused  the 
right  to  vote,  because  it  was  thought  they  were  not 
legal  voters.  These  were  all  dependent  upon  the  fact 
of  residence.  Some  people,  without  families,  and  of 
wandering  disposition,  or  whose  callings  do  not  ad- 
mit of  their  stopping  long  at  one  place,  can  not 
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always  establish  the  fact  of  their  residence  being  at 
a  certain  place  as  satisfactorily  as  those  whose  habi- 
tations are  fixed.  Yet,  in  law,  every  person  has  a 
domicile.  In  some  instances  it  may  be  different  from 
his  actual  abode.  Until  he  has  changed  it,  which  is 
a  combination  of  act  and  intention,  it  continues  to 
be  his  domicile  in  law.  (McCrary  on  Elections,  sec. 
71.)  Where  one  has  had  an  actual  domicile,  and 
departs  from  it  temporarily,  intending  to  return,  it 
will  remain  his  legal  domicile  for  all  purposes.  Sec. 
1478,  Ky.  Stats.,  1903,  gives  the  rules  for  determin- 
ing the  residence  of  a  voter.  We  think  the  trial 
court  ruled  correctly  as  to  all  the  voters  voting,  whose 
right  to  vote  depended  upon  the  fact  of  their  residence. 

Three  voters  were  refused  the  right  to  vote,  at 
least  they  were  challenged  and  failed  to  vote.  They 
did  not  sign,  nor  offer  to  sign,  the  aflSdavit  allowed 
by  sec.  1477a,  Ky.  Stats.,  1903.  The  blanks  were 
present,  and  the  voters  were  so  notified.  They  chose 
to  leave  without  voting,  being  in  doubt  themselves, 
it  seems,  whether  they  were  legal  voters.  Until  the 
voter  either  qualifies  by  showing  his  right  to  vote, 
or  offers  to  do  so  by  making  the  affidavit  required 
by  law,  he  is  not  a  rejected  voter.  The  officers  of 
election,  if  honestly  in  doubt  concerning  his  right  to 
vote,  may  properly  demand  that  he  comply  with  the 
law,  so  as  to  protect  the  ballot,  by*  the  safeguards 
provided  by  the  statute,  from  illegal  voting.  The  con- 
ditions provided  are  reasonable,  and,  until  complied 
with,  neither  the  voter  nor  any  other  can  justly  com- 
plain that  he  was  not  allowed  to  vote.  (Cooley's 
Const  Lim.,  776.) 

One  voter  was  said  to  have  been  intimidated,  and 
another  hindered  or  bribed  not  to  vote.  The  evidence 
does  not  satisfy  us  on  the  latter  point  at  all.  In  the 
former  it  is  so  conflicting  that  ye  are  unwilling  to 


Digitized  by 


Google 


648  KENTUCKY  BEPOBTS.       [Vol.120. 


ESrwin,  &c.  v.  Benton,  &c. 


disturb  the  judgment  of  the  court  and  that  of  the 
contest  board  on  this  point. 

One  voter  was  bom  June  9, 1883.  The  election  was 
held,  as  stated,  on  June  8,  1904.  Gonsequentiy  the 
day  following  the  election  was  his  ** birthday.*'  Kie 
question  is,  when  did  he  become  twenty-one  years 
old!  The  law  does  not  take  notice  of  a  part  of  a 
day.  Its  division  of  time  into  days  is  to  allot,  say, 
twenty-four  hours  to  the  day,  each  day  ending  at 
midnight.  So  a  day  in  law  may  be  very  much  less 
than  twenty-four  hours.  It  may,  of  course,  be  less 
in  fact  than  >  one  hour,  or  even  one  minute.  Where 
time  is  an  element  of  a  fact,  its  beginning  is  deemed 
to  have  been  coincident  with  the  first  moment  of  the 
first  day  of  the  event.  The  year  in  law  is  365  cal- 
endar days.  One  bom  on  the  first  day  of  the  year  is 
consequently  deemed  to  be  one  year  old  on  the  365th 
day  after  his  birth — ^the  last  day  of  that  year.  As 
a  matter  of  fact,  he  may  not  be.  For  he  may  not 
have  been  bom  on  the  first  moment  of  the  first  day 
of  the  year,  which  would  have  been  necessary  to 
make  him  one  year  old  on  the  last  moment  of  the 
last  day  of  that  year.  So,  unless  the  law  should  take 
notice  of  parts  of  days,  it  would  more  frequently 
happen  that  one  would  have  to  be  twenty-one  years 
and  one  day,  or  twenty-one  years  and  some  part  of 
an  additional  day,  old,  before  he  could  do  any  act 
permitted  to  be  done  by  an  adult  and  proscribed  to 
a  minor.  For  it  is  hardly  possible  that  many  people 
could  prove  the  precise  moment  of  their  birth  by 
any  kind  of  evidence.  This  has  given  rise  to  some 
nice  discussion  as  to  when  in  law  one  does  become 
twenty-one  years  old.  As  at  that  age  he  is  a  man. 
can  make  a  will,  enter  into  contracts,  and  vote,  and 
bind  himself  and  his  property  as  an  adult,  the  ques- 
tion has  freque^tl^  arisen^  though  it  seems  to  have 
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been  before  this  court  but  once,  and  there  it  wes  as- 
sumed, without  discussion  or  citation  of  authority, 
that  one  is  twenty-one  years  old  on  the  day  preced- 
ing the  twenty-first  anniversary  of  his  birth,  (Hamlin 
V.  Stevenson,  4  Dana,  597.)  The  conventional  fixing 
of  twenty-one  years,  by  the  common  law,  when  man's 
estate  of  full  responsibility  is  begun,  has  been  adopted 
generally  where  the  common  law  has  gone.  It  was 
adopted  in  deference  to  considerations  of  expediency 
similar  to  those  upon  which  rest  the  maxim  that  the 
law  takes  no  notice  of  a  fraction  of  a  day.  Inas- 
much as  a  man  is  a  man  when  he  is  twenty-one,  he 
is  then  entitled  to  all  the  privileges,  as  he  is  charged 
with  the  responsibilities  of  full  age.  At  twenty-one 
he  may  lawfully  do  what  he  could  after  he  is  twenty- 
one.  Time  is  continuous,  and,  of  course,  is  not  in 
fact  severable.  There  is  no  instant  between  the  end- 
ing of  one  period  and  the  beginning  of  the  succeed- 
ing one.  When  twenty-one  years  have  passed, 
the  twtenty-second  year  had  begun.  SOj  if  it  were 
said  that  twenty-one  years  must  actually  pass  be- 
fore one  is  of  full  age,  it  would  follow  that  he  would 
be  more  than  twenty-one  in  fact  before  he  attained 
to  the  privileges  which  the  common  law  gives  to  one 
who  is  just  twenty-one  years  old.  The  law  notes  no 
fraction  of  any  day.  In  law  a  man  is  twenty-one 
years  old  on  the  day  preceding  his  twenty-first  birth- 
day, and  may  then  do  whatever  is  allowed  to  an 
adult  to  do:  Hence  one  bom  on  June  9,  1883,  at 
11:59  p.  m.,  is  deemed  in  law  to  have  been  bom  on 
the  first  moment  of  that  day.  By  like  rule,  on  the 
first  moment  of  Junei  8,  1904,  he  has  encompassed 
twenty-one  complete  years,  although,  as  a  matter  of 
fact,  we  see  that  he  lacks  forty-seven  hours  and  fifty- 
eight  minutes  of  having  done  so.  This  illustrates 
fXM  extreme  of  the  possibilities  of  the  role.    But  it 


Digitized  by 


Google 


660  £:EMTtTCKY  tltefOltf S.       [Vol.  m 


EZrwin,  &c.  v.  Benton,  &c. 


is  supported  by  the  great  maaority  of  the  adjudged 
cases;  indeed,  the  courts  seem  quite  unanimous  on 
the  point.  (1  Bl.  Com.,  p.  463;  Bingham's  Infancy, 
p.  2;  Boss  V.  Morrow,  85  Tex.,  172,  19  S.  W.,  1090, 
16  L.  E.  A.,  542;  Wells  v.  Wells,  6  Ind.,  447;  Bard- 
well  V.  Purrington,  107  Mass.,  419,  425;  State  v. 
Clarke,  3  Har.,  557.)  Professor  Minor  assails  the 
doctrine  as  absurd.  (1  Minor's  Insi,  514.)  Bed- 
field  also  seems  to  regard  it  as  * 'a  blunder."  (Bed- 
field  on  the  Law  of  Wills,  19.)  But  it  has  been  too 
long  established  now  to  depart  from  it,  particularly 
as  no  good  could  come  from  the  change. 

Another  contention  of  appellants  is  that  the  propo- 
sition submitted  was  self-contradictory  and  mislead- 
ing. The  proposition  as  printed  upon  thel  ballots 
reads:  ''Proposition:  Whether  or  not  spirituous,  vin- 
ous or  malt  liquors  shall  be  sold,  bartered  or  loaned 
within  the  corporate  limits  of  the  town  of  Calhoun, 
McLiean  county,  Kentucky,  and  that  the  provisions 
of  this  law  and  prohibition  shall  apply  to  druggists.'' 

The  argument  is  that,  if  an  elector  desired  to  vote 
'*No"  on  the  proposition  whether  intoxicating  liquors 
of  any  kind  should  be  fiold  in  the  territory  mentioned, 
but  desired  to  vote  that  druggists  might  sell,  his  vot- 
ing *'No"  would  not  reflect  his  will,  nor  would  his 
voting  ''Yes."  This  argument  proceeds  upon  the 
supposition  that  the  propositions  are  severable, 
wtereas  they  are  not.  We  have  in  this  statute  the 
initiative  and  referendum.  Tlie  electors  by  their  pe- 
tition— a  given  number  joining  in  it  (sec.  2554,  Ky. 
Stats.,  1903) — ^initiate  the  proposition  upon  which  the 
election  can  be  held.  They  alone  determine  its  extent. 
Unless  they  see  proper  to  include  druggists  in  the 
proliibition,  and  unless  they  are  so  included  in  the 
propositon  voted  on,  the  law  will  not  apply  to  them. 
(Sec.  2558,  Ky.  Stats.,  1903.)    Their  proposition  as 
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an  entirety  is  referred  to  the  electors  for  ratification 
or  rejection,  and  it  must  be  adopted  or  rejected  as 
a  whole.  The  proposition,  in  view  of  the  petition  in 
this  case,  was  properly  worded.  It  was  whether  the 
sale,  loaning  or  giving  of  spirituous,  vinotis  and  malt 
liquors  should  be  prohibited  in  that  town,  including 
sales  by  druggists. 

The  remaining  question  is,  was  the  emblem  adopted 
for  the  ballot  in  behalf  of  the  local  option  advocates 
in  violation  of  the  statute?  It  seems  to  have  been 
assumed  by  the  county  court  clerk  who  prepared  the 
form  of  the  ballot,  and  by  all  parties  concerned,  that 
a  device  was  authorized  to  be  used  on  the  ballots. 

Sec.  1453,  Ky.  Stats.,  1903,  concerning  elections, 
defines  the  duties  of  county  court  clerks  in  prepar- 
ing ballots.  It  authorizes  the  selection  by  political 
parties  of  devices.  It  reads  (in  part) :  ''If  the  cer- 
tificate of  nominatijon  of  any  State  convention  shall 
request  that  the  figure  or  device  selected  by  such 
convention  be  used  to  designate  the  candidates  of  such 
party  on  the  ballots  for  all  elections  throughout  the 
State,  such  figure  or  device  shall  be  used  until  changed 
by  request  of  a  subsequent  State  convention  of  the 
same  party.  Such  device  may  be  any  appropriate 
symbol;  but  the  coat  of  arms  or  seal  of  the  State, 
or  of  the  United  States,  the  national  flag,  or  any 
other  emblem  common  to  the  people  at  large,  shall 
not  to  be  used  as  such  device. " 

It  is  elsewhere  provided  in  the  statute  regarding 
nominating  candidates  by  petition  to  be  voted  for 
at  a  general  election:  ''Such  petition  shall  state  the 
name  and  residence  of  each  of  such  candidates;  that 
he  is  legally  qualified  to  hold  such  oflSce ;  that  the  sub- 
scribers desire,  and  are  legally  qualified  to  vote  for 
such  candidate;  shall  designate  a  brief  name  or  title 
of  the  party  or  principle  Which  said  candidates  rep- 
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resent,  together  with  any  simple  figure  or  device  by 
which  they  shall  be  designated  on  the  ballot," 

Sec.  1460,  Ky.  Stats.,  1903,  respecting  the  form  of 
the  ballot,  allots  the  devices  chosen  for  parties  to 
their  respective  groups  of  candidates,  and  allows  the 
clerk  to  adopt  a  device  for  those  candidates  who  have 
chosen  none.  These  sections  pertain  altogether  to  the 
nomination  of  candidates  for  office,  and  the  placing 
of  their  names  on  the  official  ballots.  Sec  1459,  Ky. 
Stats.,  1903,  regulates  the  submission  of  constitutional 
amendments  and  other  public  questions.  It  reads  (ex- 
cept as  to  constitutional  amendments):  ** Whenever 
a  •  •  •  public  measure  is  proposed  to  be  voted 
upon  by  the  people,  the  substance  of  such  •  *  • 
public  measure  shall  be  clearly  indicated  upon*  the 
ballot,  and  two  spaces  shall  be  left  on  the  right  of 
the  same,  one  for  votes  favoring  the  »  •  *  public 
naeasure,  to  be  designated  by  the  word  'Yes,*  and  one 
for  votes  opposing  the  •  •  •  measure,  to  be  desig- 
nated by  the  word  'No:*  The  elector  shall  designate 
his  vote  by  a  cross  mark,  thus  (X),  placed  opposite  the 
word  'Yes'  or  'No.*  ** 

There  is  no  authority  whatever  for  the  use  of  a 
device  or  emblem  upon  the  ballot  submitting  a  pub- 
lic measure.  Notwithstanding,  these  ballots  were 
provided  with  devices  for  each  side  of  the  proposi- 
tion. The  one  for  those  favoring  prohibition  was  an 
open  book,  with  the  words  printed  across  it,  **Holy 
Bible."  The  device  for  those  opposing  prohibition 
was  a  female  figure  holding  aloft  a  balance.  No  de- 
vice at  all  should  have  been  used  on  the  ballots.  Still, 
if  those  used  were  otherwise  unobjectionable,  and  as 
all  the  ballots  had  the  same  devices,  so  that  none 
were  thereby  distinguishable  from  the  others,  that 
fact  would  not  justify  setting  aside  the  election.  De- 
fects not  calculated  to  affect  the  results  of  an  eleo- 
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tion,  and  which  have  not  done  so,  ought  not  to  be 
allowed  to  defeat  the  voter's  will,  where  it  is  fairly 
expressed,  and  the  election  has  otherwise  been  held 
in  conformity  to  the  law.  (Anderson  v.  Winfree, 
,85  Ky.,  597,  9  Ky.  Law  Eep.,  181,  4  S.  W.,  351,  11 
S.  W.,  307;  Clark  v.  Leathers,  5  S.  W.,  576,  9  Ky. 
Law  Rep.,  558;  Bailey  v.  Hurst,  113  Ky.,  699,  24 
Ky.  Law  Rep.,  504,  68  S.  W.,  867;  Pettit  v.  YeweU, 
113  Ky.,  777,  24  Ky.  Law  Rep.,  565,  68  S.  W.,  1075; 
Graham  v.  Graham,  113  Ky.,  743,  68  S.  W.,  1093, 
24  Ky.  Law  Rep.,  548.) 

Though  it  be  conceded  that  the  words  'device,'' 
** emblem,''  ** symbol,"  and  ^'figure"  in  the  statute 
mean  the  same  thing,  which  is  that  the  device  or 
figure  used  may  be  such  symbol  as  will  represent  a 
particular  idea,  and  though  it  be  further  conceded 
that  the  use  of  a  figure  of  a  book,  with  words  indi- 
cating that  it  represents  the  Holy  Bible,  and  that  it 
is  such  a  type  or  symbol  that  it  is  common  to  all  the 
people,  and  therefore  within  the  mischief  sought  to 
be  prevented  by  the  satute  quoted  from  (sec.  1453, 
Ky.  Stats.,  1903),  and  that  the  prohibitory  language 
is  mandatory,  still  we  are  not  able  to  agree  with 
learned  counsel's  argument  that  all  the  ballots  were 
thereby  vitiated  and  the  election  failed.  It  would 
never  be  granted  that  putting  a  device  on  the  bal- 
lots annulled  the  election,  where  the  statute  said  noth- 
ing about  devices  at  all,  and  where  it  was  shown  that 
the  one  used  did  influence  the  election.  If  it  would 
be  more  than  an  irregularity,  for  which  the  electors 
would  not  be  nUade  to  suffer,  it  must  be  because  the 
law  specifically  makes  it  so.  Counsel  anticipate  the 
force  of  that  by  assuming  the  position  that  this  de- 
vice was  one  expressly  and  mandatorily  prohibited. 
It  was  not  prohibited,  though,  as  we  have  seen,  used 
on  ballots  for  an  election  submitting  a  public  meach 
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ure  alone.  If  the  Legislature  has  so  prohibited  its 
use  with  respect  to  candidates  for  office  as  to  render, 
the  election  void  if  the  prohibition  is  ignored,  the 
courts  would  so  hold  by  the  sheer  force  of  ttie  legis- 
lative mandate,  and  not  otherwise.  But  legislative 
mandates  are  always  direct,  and  are  never  implied  by 
analogy.  The  court  would  be  entirely  without  justi- 
fication in  holding  that,  because  the  Legislature  has 
declared  that  a  particular  device  should  not  be  used 
for  one  purpose,  and,  if  it  was,  the  election  would 
be  null,  therefore,  if  the  device  was  used  for  an  en- 
tirely different  purpose,  about  which  the  Legislature 
had  said  nothing,  one  way  or  the  other,  the  election 
would  likewise  be  void.  No  rule  of  statutory  con- 
struction authorizes  that  course.  From  the  cases 
cited  above  it  is  seen  that  the  positive  tendency  of 
the  adjudged  cases- is^  not  to  defeat  the  electors'  will 
by  strict  attention  to  immaterial  defections  by  elec- 
tion officers.  In  the  case  at  bar  the  elector  did  not 
arrange  his  ballot,  nor  could  he  control  its  arrange- 
ment; he  had  to  vote  that  one,  or  not  vote  at  alL 
It  is  not  showm  that  its  form  in  any  wise  influenced 
any  voter's  action.  The  law  will  not  deprive  the  elec- 
tors of  their  rights,  and  defeat  their  expressed  will, 
for  such  an  informality. 

The  other  objections  to  the  election  are  fully  covered 
by  the  principles  announced  above. 

Perceiving  no  error  in  the  trial,  the  judgment  is 
affirmed. 

Chief  Justice  Hobson  not  sitting. 


Digitized  by 


Google 


Vol.  126.]       jAJ^AfeY  ^EHM,  1905.  666 


•Smltli'B  Adm'r  t.  I.  C.  R.  R.  CJo. 


-Case  69.— ACTION  BY  JOHN  SMITH'S  ADMTR  AGAINST  THE 
ILiUNOIS  CENTRAL  R.  R.  CX).— May  23. 

Smith's  AdmV  v.  lUinois  Central  R  R  Co. 

Appeal  from  McCracken  Circuit  Court. 
Motion  to  dismiss  appeal.  ^ 

Appeals— Rule  of  Court— Delay  in  FiMng  Brief— Motion  to  Dls- 
mise— 'Payment  of  Costs — Rule  3  of  this  court  authorizes  a 
dismissal  of  an  appeal  without  prejudice  upon  motion  of 
the  appellee  where  appellant  has  not  filed  his  brief  twenty 
days  prior  to  the  day  the  case  is  set  for  hearing.  Where 
appellant  has  failed  to  file  his  brief,  and  appellee  on  the 
calling  of  the  docket  entered  a  motion  to  dismiss  the  ap- 
peal, a  motion  then  made  by  appellant  for  an  extension  of 
time  to  file  his  brief  comes  too  late,  although  the  facts 
stated  in  the  afildayit  for  the  extenBion  were  sufficient  if 
the  application  had  been  made  seasonably.  Still  as  both 
parties  are  before  the  court,  the  ends  of  Justice  will  be  met 
by  requiring  appellant  to  pay  the  costs  in  this  court  up 
to  the  time  the  motion  to  dismiss  the  appeal  was  made. 

HBNDRICK  ft  MILLER  for  appellant.  i 

HUGHES  ft  BERRT  for  appellee. 

Opinion  by  Chief  Justice  Hobson — Overruling. 

At  the  head  of  the  present  docket  are  printed  in 
large  type  these  words.  **  Important. — The  special 
attention  of  attorneys  is  called  to  rule»3,  which  will 
be  enforced  on  the  calling  of  the  docket." 

Rule  3  is  as  follows:  **That  in  all  cases  or  appeals 
hereafter  filed,  or  now  filed  and  not  submitted,  it  shall 
be  the  duty  of  the  appellant  to  file  his  brief  twenty 
days  prior  to  the  day  the  case  is  set  for  hearing,  and 
the  appellee  to  file  his  brief  ten  days  prior  to  that 
time,  and  a  failure  to  do  so  by  the  appellant  shall 
cause  a  dismissal  of  the  appeal  without  prejudice; 
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and  upon  the  part  of  appellee,  he  will,  if  in  default, 
be  required  to  pay  the  costs  up  to  the  date  of  filing 
his  brief.  No  oral  argument  will  be  ordered  or  heard 
on  the  part  of  the  party  in  default  unless  his  brief 
is  filed  as  herein  provided.  When  the  briefs  are  in, 
or  the  brief  of  the  party  not  in  default,  an  oral  argu- 
ment will  be  ordered,  if  desired,  and  a  time  fixed  for 
the  hearing.** 

Appellant  failed  to  file  his  brief  twenty  days  prior 
to  the  day  the  case  was  set  for  hearing,  aild  appellee, 
on  the  calling  of  the  docket,  entered  a  motion  to  dis- 
miss the  appeal.  On  the  same  day  appellant  entered 
a  motion  for  time  to  file  brief;  but  the  time  for  filing 
the  brief  having  expired,  a  motion  to  extend  the  time 
on  the  calling  of  the  docket  at  the  same  time  that 
the  motion  to  dismiss  was  made  comes  too  late.  The 
facts  stated  in  the  aflSidavit  accompanying  the  motion 
to  extend  the  time  for  filing  the  brief  would  be  suffi- 
cient to  warrant  an  extension  of  the  time  if  the  ap- 
plication had  been  made  seasonably,  but  the  purpose 
of  the  rule  is  to  give  appellee  an  opportunity  to  file 
his  brief  after  the  appellant's  brief  is  filed,  so  that 
the  case  may  be  ready  for  submission  on  the  calling 
of  the  docket,  and  that  each  of  the  parties  may  have 
an  opportunity  to  know,  before  the  calling  of  the 
docket,  the  points  relied  on  by  his  adversary. 

Still,  as  both  parties  are  before  the  courts  and  the 
ends  of  justice  will  be  met  by  requiring  appellant  to 
pay  the  cost  in  this  court  up  to  this  time,  the  motion 
to  dismiss  the  appeal  is  overruled,  but  the  appellant 
will  pay  the  cost  of  the  appeal  up  to  this  time.  As 
the  appellant  is  here  asking  for  time,  no  more  rigor- 
ous rule  should  be  applied  to  him  than  would  be  to 
appellee  if  in  like  fault. 
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Case  70.— ACTION  BETTWESES  SALLI>E  A.  PBNN'S  BX'R  AND 
JACX)B  A.  PBNN'S  BX'R,  INVOLVING  CONSTRUCTION  OP 
JACOB  A.  PENN'S  WIIiL.--May  23. 

120     567 

Penn's  Ex'r  ▼•  Penn*s  Ex'r.  .  >»   232 


Appeal  from  Scott  Circuit  Court. 

James  E.  Cantrill,  Circuit  Judge. 

From  the  judgment  defendant  appeals.  ^Affirmed. 

Wlll»— Real  Estate — ^Taxes  Thereon — Life  Tenant— 'Dtity  to  Pay — 
Funeral  Elzpenses — Debts— 'Devise  of  Real  Estate— Subsequent 
Lease  by  Testator— Notes  for  Rent. 

1.  Wills— 'Real  Estate— TTazes  Thereon^Llfe  Tenant—Duty  to  Pay 

—P.,  w^o  died  In  June,  1902,  by  his  will  devised  to  his  wife 
all  his  personal  estate  absolutely,  and  certain  real  estate 
during  her  life.  At  his  death  there  were  unpaid  taxes  as- 
sessed against  his  reed  and  personal  estate  amounting  to 
1926.50.  His  widow  died  September  16,  1902.  Held— It  was 
the  duty  of  the  personal  representative  of  the  widow  to  pay 
the  said  taxes,  as  under  our  statutes  the  taxes  were  a  lien  on 
the  lands,  and  It  is  the  duty  of  one  to  whom  land  is  devised  for 
life  to  pay  the  taxes  and  keep  it  free  from  lien  as  against 
the  remaindermen. 

2.  Funeral   E^xpenses — ^Debte — ^W'here  testator  directed   the   pay- 

ment of  all  his  funeral  expenses  and  debts  out  of  his  per- 
sonal estate,  the  balance  of  wliich  he  gave  to  his  wife,  to- 
gether with  a  life  estate  in  certain  land,  the  personal  estate 
was  liable  for  taxes  assessed  against  the  real  and  personal 
estate  and  unpaid  at  the  time  of  testator's  death,  as  taxes, 
while  not  "debts,"  strictly  speaking,  are  obligations  or  lia- 
bilities. 

3.  Some— ^Deviee  of  Real  Estate — Subsequent  Lease  by  Testator — 

Notes  for  Rent — Effect — ^P.  owned  two  tracts  of  land,  and  by 
his  will,  dated  September  8,  1894,  devised  to  hlEi  wife  all 
his  personal  estate  absolutely,'  and  all  his  real  estate  during 
her  life,  and  by  a  codicil,  dated  November  13,  1899,  directed 
that  the  "home  tract"  be  sold  at  his  death  and  the  proceeds 
divided  among  the  children  of  his  two  sisters,  and  on  July 
30,  1901,  after  the  date  of  the  will  and  codicil,  leased  th6  other 
tract  of  land  for  the  term  of  three  years  at  $800  per  year. 
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for  which  he  held  the  three  notes  of  the  lessee  at  the  time  of 
his  death,  in  June/  1902.  Held — That  the  will  speaks  as  of 
the  date  of  the  death  of  the  testator,  and  the  three  notes  were 
payable  to  the  testator  and  were  his.  personal  property,  and 
passed  with  his  other  personal  estate  under  the  will  to  his 
widow. 

WALLACE  &  HARRIS.  W.  O.  DAVIS  and  FIELD  McLEOD  for 
appellants. 

PROPOSITIONS  AND  AUTHORITIES  CITED. 

1.  Rent  accruing  after  the  death  of  an  owner  in  fee  goes  to 
the  heir  or  devisee,  and  is  not  assets  fn  the  hands  of  his  per- 
sonal representative.  (Ky.  Stats.,  sec.  3865;  Bfilnor's  Institutes, 
vol.  2,  pp.  80,  39  and  63;  Blackstone's  Com.,  vol.  2,  p.  42,  N.  46 
[Sharswood's  Bkl.];  1  P.  Wms.,  178;  Toller  on  Bx'rs,  177-178; 
Kent's  Com.,  vol.  3,  p.  494;  Ball  v.  First  National  Bank,  80  Ky.. 
501;  Rank  v.  Hill's  Adm*r,  8  Bush,  67;  Cass  v.  Smith,  Blair  4b 
Co.,  7  Ky.  Law  Rep.,  305;  EasUn  v.  Hatchitt,  15  Ky.  Law  Bep.. 
780;  Anderson  v.  Rdchards,  18  Ky.  Law  R^.,  455.) 

2.  Under  the  will  of  Jacob  A.  Penn  the  taxes  on  his  estate 
due  at  the  time  of  his  death  must  be  paid  out  of  his  personalty. 
(8  Ben  Mon.,  461.) 

3.  A  life  tenant  of  real  estate  must  pay  the  current  taxes. 
(Brodie  v.  Parsons,  23  Ky.  Law  Rep.,  833;  Arnold  v.  Smith,  61 
Ky.,  163;  Fox  v.  Long,  71  Ky.,  551.) 

JAS.  BRADLEY  and  MONTGOMERY  &  LEE  for  appellants. 

1.  Although  the  consideratiOQ  of  the  notes  was  the  rent  of 
land,  we  contend  that  the  notes  themselves  were  not  rent,  but 
personal  property,  and  passed  under  the  5th  clause  of  the  will 
of  Jacob  A.  Penn,  in  which  he  says:  "I  will  to  my  wife,  SaUie  A 
Penn,  all  the  balance  of  my  personal  property  of  every  descrip- 
tion." 

•2.  But  even  if  we  concede  that  these  rent  notes  can  be  held 
to  be  rent,  and  governed  by  the  section  of  the  statute  quoted. 
then  we  say  that  this  is  a  clear  oase  coming  under  the  excep- 
tion which  says:  "In  case  of  a  devisee  the  will  shall  otherwise 
direct." 

Testator  had  no  claim  against  Lawless  for  rent  as  rent,  but 
simply  a  claim  for  the  amount  of  the  notes,  the  same  as  if  they  bad 
been  executed  for  borrowed  money  or  for  the  sale  of  cattle  or 
other  personal  property. 

3.  .It  seems  to  us  in  construing  the  will  of  jBcolb  A.  Peon  R 
is  an  important  fact  to  remember  that  he  rented  out  ifils  land 
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in  July,  1901,  and  died  in  June,  1902,  nearly  a  year  afterward, 
and  that  he  must  have  regarded  these  notes  as  personcd  prop- 
erty during  all  that  time;  and  if  he  had  not  intended  for  them 
to  pass  under  the  fifth  clause  of  his  will,  he  had  ample  time 
to  have  made  a  codicil  to  his  will  and  provided  otherwise. 

4.  The  total  value  of  the  personal  estate  was  about  |4,800, 
and  the  total  value  of  the  real  estate  was  a  litle  more  than 
127,650.  Our  contention  is  that  It  would  be  unjuj^t  and  inequita' 
ble  to  make  the  personal  estate  bear  the  whole  burden  of  the 
taxes  or  any  part  of  it  except  in  proportion  to  the  value  of  the 
personal  estate.     (Childers  v.  Smith,  10  B.  Mon.,  235.) 

Opinion  by  Judge  Nunn — Affirming. 

On  the  8th  of  September,  1898,  Jacob  A.  Penn  was 
the  owner  of  two  valuable  tracts  of  land  in  Scott 
county,  Ky.,  and  something  near  $3,000  worth  of  per- 
sonal estate.  On  that  date  he  made  and  executed 
his  will,  and,  after  making  several  special  bequests, 
the  testator,  in  the  fifth  clause  of  his  will,  used  the 
following  language:  *^I  will  to  my  wife,  Sallie  A. 
Penn,  all  the  balance  of  my  personal  property  of 
every  description.  I  also  will  to  my  said  wife  for 
her  life  all  real  estate  of  which  I  die  pos8e8s.ed;  at 
the  death  of  my  said  wife,  should  she  survive  me,  it 
in  my  wlill  that  all  of  said  real  estate  shall  be  sold 
and  the  proceeds  thereof  distributed  in  the  follow- 
ing manner:  To  the  children  of  my  two  sisters,  Char- 
lotte McLeod  and  Mary  Ellen  Russell,  both  of  Mont- 
gomery county,  Ind.,''  etc. 

On  the  13th  day  of  November,  ,1899,  the  testator 
added  the  following  codicil:  **It  appearing  that  the 
personal  property  bequeathed  absolutely  by  me  to  my 
wife,  together  with  the  income  from  my  other  real 
estate,  will  be  ample  to  meet  my  wife's  needs,  I  de- 
sire and  direct  that  place  on  which  I  now  reside,  con- 
taining about  275  acres,  be  sold  as  soon  as  practi- 
cable after  my  death  and  the  proceeds  at  once  divided 
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among  the  children  of  my  two  sisters,  Charlotte  Mc- 
Leod  and  Mary  Ellen  Eussell,*'  etc. 

On  the  30th  day  of  July,  1901,  after  the  date  of 
the  will  and  the  codicil,  Jacob  A.  Penn  leased  the  farm 
other  than  the  home  place  to  one  Alex.  Lawless,  for 
the  term  of  three  years,  for  the  price  of  $800  per 
year.  Lawless  executing  his  three  promissory  notes 
to  Jacob  A.  Penn,  dne  March  1,  1903,  March  1,  1904, 
and  March  1,  1905,  respectively.  Jacob  A.  Penn  died 
in  the  month  of  June,  1902,  and  his  will  was  probated 
July  21,  1902,  and  the  appellant.  Field  McLeod,  qual- 
ified as  his  executor.  McLeod  took  possession  of  these 
notes.  The  widow,  Sallie  A.  Penn,  departed  this  life 
testate  on  the  16th  .of  September,  1902,  and  the  ap- 
pellee, Frank  Kearney,  was  appointed  and  qualified 
as  her  executor.  It  further  appears  from  the  agreed 
state  of  facts  that  at  the  time  of  the  death  of  Jacob 
A.  Penn  there  were  taxes  assessed  against  the  real 
and  personal  estate,  which  were  unpaid,  amounting 
to  $326.50. 

The  questions  to  be  determined  by  this  court  are 
these:  Who  is  entitled  to  the  Lawless  rent  notes  or 
their  proceeds  under  the  will  of  Jacob  A.  Penn? 
Whose  duty  is  it  to  pay  the  $326.50  taxes  for  1902, 
and  shall  it  be  paid  out  of  the  personal  estate  only, 
or  proportioned  so  as  to  charge  the  real  estate  with 
part  of  the  taxes,  and,  if  so,  what  part?  Whose  duty 
is  it  to  pay  the  taxes  for  the  year  1903  on  the  real 
estate  or  farm  devised  to  Sallie  A.  Penn  for  life, 
she  having  died  on  September  16,  19027  We  will 
consider  these  questions  in  the  reverse  order  from 
that  stated. 

Mrs.  Penn  was  devised  the  farm,  other  than  tiie 
home  place,  for  life.  Under  our  statutes  it  was  her 
duty  to  pay  the  taxes  and  keep  the  property  free 
from  lien,  so  that  it  might  pass  to  the  remaindermen 
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free  of  all  charges.  Under  the  statutes,  taxes  become 
a  lien  on  the  land  on  the  15th  day  of  September. 
Hence  the  taxes  which  would  become  due  for  the  year 
1903  were  a  lien  on  this  land  the  day  before  the  death 
of  Mrs.  Penn,  and  under  the  plain  and  positive  pro- 
visions of  the  statute  her  estate  was  liable  for  these 
taxes.  (Brodie  v.  Parsons,  64  S.  W.,  426,  23  Ky.  Law 
Rep.,  833,  and  the  cases  therein  cited.) 

As  to  the  second  question — that  is,  who  should  pay 
the  taxes  for  1902  for  $326.50 — ^we  are  of  the'  opinion, 
from  an  inspection  of  the  will  of  the  testator,  that 
they  should  be  paid  out  of  his  personal  estate.  By 
his  will  he  directed  that  all  of  his  funeral  expenses 
and  debts  be  paid  as  soon  as  practicable  after  his 
death  out  of  his  personal  estate,  and  he  then  gave 
all  the  balance  of  his  personal  estate  of  every  descrip- 
tion to  his  wife,  Sallie  A.  Penn.  While  taxes  are 
not,  strictly  speaking,  debts  (which  has  been  decided 
by  this  court  in  the  case  of  Jones  v.  Gibson,  82  Ky., 
561,  6  Ky.  Law  Rep.,  528),  yet  they  are  obligations 
or  liabilities,  and  we  are  convinced  that  the  testator 
used  the  word  *' debts''  intending  to  include  all  obli- 
gations and  liabilities  against  his  estate  of  every  diar- 
acter. 

On  the  first  question — as  to  who  was  entitled  to 
the  Lawless  rent  notes — the  executor  of  Jacob  A. 
Penn  claims  that  the  widow  was  entitled  to  that  pro- 
portion of  the  rent  which  had  accrued  up  to  the 
date  of  her  death,  to  wit,  September  16,  1902,  and 
that  the  rents  accruing  after  that  time  follow  the 
reversion,  and  go  to  the  niece  and  nephews,  the  ben- 
eficiaries in  remainder,  and  contend  that  the  case  is 
governed  by  sec.  3865  of  the  Kentucky  Statutes  of 
1903,  which  is  as  follows:  ''When  a  person  who  has 
a  freehold,  or  an  uncertain  interest  in  land,  shall  rent 
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out  the  land,  and  die  before  the  rent  shall  have  be- 
come due,  the  rent  of  the  land  shall  be  apportioned 
between  the  personal  representatives  of  the  deceased 
and  the  person  who  shall  succeed  to  the  land  as  heir, 
personal  representative,  devisee,  or  person  in  rever- 
sion or  remainder,  unless  in  the  case  of  a  devisee  the 
will  shall  otherwise  direct." 

Appellant's  contention  in  this  case  would  be  cor- 
rect if  the  will  did  not  otherwise  direct  The  rule 
in  construing  wills  is  to  the  effect  that  they  shall 
be  construed  as  speaking  at  the  date  of  the  death 
of  the  testator.  These  Lawless  notes  were  payable 
to  the  testator,  and  were  his  personal  property,  and 
they  passed,  with  his  other  personal  estate,  to  his 
widow,  under  the  positive  provisions  of  his  will.  If 
the  testator,  prior  to  his  death,  had  sold  these  notes 
to  a  third  party  for  their  full  value,  and  had  depos- 
ited the  cash  received  for  them  in  the  bank,  under 
the  provisions  of  the  will  the  widow  would  certainly 
have  taken  this  cash  as  a  part  of  the  personal  estate, 
and  it  could  not  reasonably  be  contended  that  the 
purchaser  of  the  notes  could  not  have  collected  the 
whole  of  the  notes.  He  could  not  have  been  stopped 
in  the  collection  of  them  at  the  date  of  the  death  of 
the  testator  or  his  widow.  Under  the  privisions  of 
the  will  of  Jacob  A.  Penn  he  passed  these  notes  to 
his  wife  as  effectively  as  he  could  have  passed  them 
to  a  third  party  by  a  sale  thereof. 

The  judgment  of  the  lower  court  being  in  conform- 
ity with  the  views  herein  expressed,  it  is  therefore 
affirmted.  Petition  for  rehearing  by  appellant  over- 
ruled. 
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Case  71.— CONDBMINATION  PROCBEDINOS  BY  BIG  SANDY 
RAILWIAY  CO.  AGAINST  ANNIE  L.  DILS,  &c.-^ay  23. 

Big  Sandy  Ry.  Co.  v.  Dils,  &c  |fiii!  ^ 

Appeal  from  Pike  Circuit  Court. 

A.  J.  KiBK,  Circuit  Judge. 

From  the  judgnnent  of  the  circuit  court  rendered  on 
appeal  from  the  county  court,  plaintiff  appeals.  Re- 
versed. 

RaihXHids — Qondemn'ation  Proceedings— Appeal  to  Circuit  Courts — 
Imperfect  Transcripts — ^Amendment— Trial  in  Circuit  Court — 
£3rroneous  Instruction. 

1.  Railroads— O>n<iemnation  Proceeding— Appeal  to  Circuit  Courts 

— ^Imperfect  Transcript  —  Amendment  —  In  taking  an  appeal 
from  the  county  court  to  the  circuit  court  in  proceedings  to 
condemn  land,  sees.  839  and  840,  Ky.  Stats.,  are  to  be  read 
together,  and  require  the  appellant  to  file  the  transcript  of 
the  orders  of  the  county  court,  a  statement  of  the  parties 
to  the  appeal,  and  execute  bond  within  thirty  days  after 
the  Judgment  in  the  county  court.  Where  a  good  appeal 
b>on<d  was  filed  and  an  Imperfect  transcript  which  contained 
an  imperfect  statement  of  the  parties  to  the  appeal.  It  was 
proper  ft>r  the  circuit  court,  under  sec.  134  of  the  Civil  Code, 
to  allow  the  transcript  to  be  amended  so  as  to  conform  to 
the  requirements  of  the  statutes. 

2.  Same — Trial  in  Circuit  Court — Erroneous  Instructions— On  the 

trial  of  a  proceeding  by  a  railroad  company  to  condemn  a 
fiptrip  of  land  2  71-100  acres  taken'  alongside  the  county  road 
Just  outside  the  boundary  of  a  town  of  the  fifth  class,  the 
court  instructed  the  Jury  that  "in  fixing  the  value  of  the  land 
taken  and  the  damages  to  the  abutting  propeirty,  the  Jury 
may  consider  its  location  and  use  to  which  the  land  was 
adapted,  together  with  the  change  made  necessary  in,  or 
discontinuance  of,  the  county  road  over  or  in  front  of  said 
property.  If  any.  They  will  also  find  for  the  defendant  such 
sum  as  they  believe  from  the  evidence  they  are  entitled  to 
for  extra  fencing.  If  anything."  Held— Thai  «aid  Instruction 
did  not  present  to  the  Jury  the  proper  vie\^  of  the  case,  as 
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nothing  was  said  about  Betting  off  the  incidental  damages 
against  the  incidental  advantages. 

3.  Same — The  court  should  have  toM  the  jury  in  the  first  instractlon 

that  in  estimating  the  direct  damages  they  should  allow  such  a 
sum  as  they  deem  from  the  evidence  is  the  fair  and  reason* 
able  value  of  the  strip  of  kind  taken,  considering  it  in  relation 
to  the  entire  tract;  also  such  other  direct  damages,  if  any, 
as  directly  result  to  the  remainder  of  the  tract  by  reason  of 
the  situation  in  which  it  is  placed  by  the  taking  of  the  strip, 
and  such  additional  fencing  and  other  improvements,  if  any, 
(as  may  be  necessary  to  the  reasonable  enjoyment  of  the  re- 
maining land  by  reason  of  the  taking  of  the  strip;  but  that 
their  finding  of  direct  damages  should  not  exceed  in  all  the 
amount  which  they  may  believe  from  the  evidence  is  the 
•difference  between  the  actual  value  of  the  entire  tract  Im- 
mediately before  and  the  actual  value  of  the  remainder  im- 
mediately after  the  taking  of  the  strip,  excluding  from  both 
estimates  any  enhancement  of  the  land  by  reason  of  the 
building  or  operation  of  the  railroad. 

4.  By  another  instruction  the  court  should  have  told  the  Jury 

that  they  should  also  take  into  consideration  all  the  advan- 
tages and  disadvantages  which  may  Ims  reasonably  antici- 
pated to  result  from  the  prudent  construction  and  operation 
of  the  proposed  railway,  and  if  the  balance  be  against  the 
owners  of  the  land,  then  to  the  extent  that  such  balance  di- 
minishes its  market  value  they  should  also  find  for  them  in- 
cidental damages  in  addition  to  the  direct  damages  referred 
to  in  the  first  Instruction;  but  that  if  the  incidental  damages 
or  enhancement  of  the  land  in  value  from  the  prudent  con- 
struction and  operation  of  the  railroad  equal  or  exceed  the  in- 
cidental disadvantages  or  depreciation  in  value,  they  should 
find  for  the  defendant  only  the  direct  damages  as  set  out 
in  the  first  instruction. 

J.  M.  YORK  for  appellant. 

W.  H.  WADSWORTH  of  counsel. 

AUTHORITIES   CITED. 

1.  The  trial  court  should  have  dismissed  the  appeal  because 
there  was  no  transcript  of  the  orders  of  the  county  court  filed 
nor  a  statement  of  the  parties  to  the  appeal  as  required  by  sec 
840,  Ky.  Stats. 

2.  The  verdict  of  the  Jury  was  too  indefinite  to  authorize  fiie 
rendition  of  a  Judgment,  there  being  three  distinct  propositions 
submitted   with   a  general   finding  for   appellees.     The  finding 
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should  have  been  a  certain  amount  for  the  lands  appropriated, 
an  amount  for  damages  to  the  residue,  if  any,  and  the  damages 
for  extra  fencing. 

3.  Instruction  No.  1,  given  by  the  court,  is  absolutely  incorrect 
and  misleading  in  this:  The  court  directed  the  jury  to  find  the 
market  value  of  the  land  appropriated  without  laying  down  any 
rule  by  which  it  could  be  ascertained.  The  court  erred  in  calling 
the  jury's  special  attention  to  certain  parts  of  the  evidence,  and 
thereby  giving  undue  prominence  to  portions  of  appellees'  evi- 
dence. The  instruction  required  the  jury  to  find  double  damages. 
(Lewis  on  Eminent  Donmin,  2d  Bd,,  vol.  2,  sec.  428;  St.  L.  R.  Co. 
V.  Barrett,  91  Ky.,  487.) 

4.  Instruction  No.  2  is  erroneous  in  telling  the  jury  that  nine 
could  make  a  verdict  The  number  nine  is  a  creature  of  the 
statute,  and  can  not  be  given  in  any  case  where  the  trial  Is  re- 
quired, as  in  this  case,  to  be  had  in  accordance  to  the  course 
of  the  common  law.    (Sec.  242  present  Constitution  of  Kentucky.) 

A.  J.  AUXIBR  for  appellees. 

CLASSIFICATION   OP   QUESTION   AND   AUTHORITIES. 

1.  (Condemnation  for  railroad  purposes  and  appeal  to  circuit 
court.  (Ky.  Stats.,  sees.  839,  840,  4356,  4303;  Freeman,  &c.  v. 
Cook,  Ac.,  24  Ky.  Law  Rep.,  319;  Lewis  E2mlnent  Domain,  sees. 
254  and  254a.) 

2.  Error  of  court  in  refusing  to  dismiss  appeal  from  county 
court  not  ground  for  reversal  by  Court  of  Appeals  if  such  error 
was  not  made  a  ground  for  new  trial  in  circuit  court. 

3.  Condemnation  for  railroad,  evidence  and  instructions.  (Lewis 
on  Ehninent  Domain,  sec.  436,  and  notes  47  and  48;  St  Louis  & 
N.  O.  R.  R.  Co.  V.  Rottgering,  26  Ky.  Law  Rep.,  1167.) 

4.  No  reversal  for  admitting  incompetent  testimony  not  ob- 
jected to,  and  no  reversal  for  error  In  Instructions  where  appel- 
lant offered  no  instructions  on  the  point.  Nor  will  court  reverse 
when  instructions  given  are  based  on  appellant's  own  hypothesis 
of  the  case.    (Harris  v.  Southern  Railway  Co.,  76  S.  W.,  161  [Ky.].) 

6.  Nine  of  jury  may  make  a  verdict  in  condemnation  case. 
(Constitution  of  Kentucky,  sec.  248;  Ky.  Stats.,  sec.  2268.) 

6.  Items  of  damage  need  not  be  stated  separately  by  commis- 
sioners or  jury:  (Ky.  Stats.,  sees.  836,  839 ;  Lewis  on  Eminent  Do- 
main, sec.  612.) 

8.  Interest  on  judgment.  (Constitution  of  Kentucky,  sees.  13 
and  242;  Lewis  on  Eminent  Domain,  sec  499.) 

Opii^iok  by  Chief  Jubtiob  Hobson — ^Reversing. 
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On  March  23,  1903,  the  Big  Sandy  Railway  Com- 
pany filed  in  the  Pike  County  Court  its  petition  to 
condemn  as  part  of  its  right  of  way  a  strip  of  land,  be- 
longing to  John  A.  Dils'  heirs,  100  feet  wide  and  1,181 
feet  long,  containing  2  71-100  acres.  Commissioners 
were  appointed,  who  valued  the  strip  at  $1,000,  and 
fixed  the  damages  to  the  remainder  of  the  tract  at 
$400.00.  The  defendants  filed  exceptions  to  th^e  com- 
missioners' report,  and,  the  case  being  heard  by  a  jury, 
a  verdict  was  rendered  fixing  the  value  of  tiie  strip 
taken  and  the  damages  to  the  residue  of  the  tract  at 
$3,500.  The  defendants  were  not  satisfied  with  the 
verdict  of  the  jury,  and  took  an  appeal  to  the  Pike 
Circuit  Court.  In  the  circuit  court  the  case  was  tried 
anew,  and  a  verdict  and  judgment  were  obtained, 
fixing  the  damages  at  $8,800,  and  from  this  judgment 
the  railroad  company  appeals. 

When  the  case  reached  the  circuit  court  the  rail- 
road company  entered  a  motion  to  dismiss  it.  The 
court  overruled  the  motion,  and  the  correctness  of  this 
ruling  is  the  first  question  arising  on  the  appeal.  The 
judgment  in  the  county  court  was  rendered  on  April 
23,  1903.  On  May  14th  the  defendants  filed  with  the 
clerk  of  the  circuit  court  an  attested  copy  of  the  judg- 
ment, and  executed  before  him  an  appeal  bond.  He 
thereupon  issued  a  supersedeas  and  a  sujnnons. 
Some  days  after  this  the  county  clerk  made  a  copy  of 
the  other  orders  entered  in  the  county  court,  and  pinned 
them  to  the  copy  of  the  judgment  which  had  been  filed 
in  the  circuit  court;  but  no  statement  of  the  partios 
to  the  appeal  was  filed  until  the  motion  to  dismiss  the 
appeal  was  entered  by  the  railroad  company  at  a 
subsequent  term  of  the  circuit  court.  A  statement  of 
the  parties  to  the  appeal  was  then  tendered,  and  the 
court  allowed  it  to  be  filed. 

Sec.  839,  Ky.  Stats.,  1903,  provides:  ** Either  party 
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may  appeal  to  the  circuit  court,  by  executing  bond  as 
required  in  other  cases,  within  thirty  days,  and  the 
appeal  shall  be  tried  de  novo." 

Sec.  840  further  provides:  **The  appeal  from  the 
county  court  shall  be  taken  by  filing  with  the  clerk  of 
the  court  to  which  the  appeal  lies  a  statement  of  the 
parties  to  the  appeal,  and  a  transcript  of  the  orders 
of  the  county  court,  and  thereupon  the  said  clerk  shall 
certify  to  the  clerk  of  the  county  court  that  said  ap^ 
peal  has  been  filed,  and  the  clerk  of  the  county  court 
shall  immediately  transfer  the  original  papers  to  the 
clerk  of  the  court  to  which  the  appeal  is  pending. '' 

It.will  be  observed  that  by  sec.  8;*9  either  party  may 
appeal  by  executing  the  bond  within  :}0  days,  and  that 
by  sec.  840  the  appeal  shall  be  taken  by  filing  with  the 
clerk  of  the  court  to  which  the  appeal  lies  a  statement 
of  the  parties  to  the  appeal  and  a  transcript  of  the 
orders  of  the  county  court.  The  two  sections  are 
to  be  read  together.  It  is  incumbent  upon  the  appel- 
lant to  file  the  transcript  of  the  orders  of  the  county 
court,  a  statement  of  the  parties  to  the  appeal,  and  exe- 
cute the  bond  within  30  days  after  the  judgment  in 
the  county  court  In  the  case  before  us  the  bond  wlas 
executed  in  time,  and  a  partial  transcript  of  the  orders 
of  the  county  court  was  filed,  which  showed  the  parties 
to  the  appeal  sufficiently  to  enable  the  clerk  to  issue  a 
sunmaons  and  a  supersedeas,  which  were  issued  in 
time.  In  other  words,  a  good  appeal  bond  was  exe- 
cuted, and  an  imperfect  transcript  was  filed,  which 
contained  an  imperfect  statement  of  the  parties  to 
the  appeal.  After  the  30  days  had  expired,  the  court, 
instead  of  dismissing  the  appeal,  allowed  the  appel- 
lant to  file  a  full  statement  of  the  parties  to  the  appeal 
and  a  full  transcript  of  the  orders  of  the  county  court. 

Sec.  134  of  the  Civil  Code  of  Practice  is  as  follows : 
**The  court  may,  at  any  time,  in  furtherance  of  jus- 
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tice,  and  on  such  terms  as  may  be  proper,  cause  or 
permit  a  pleading  or  proceeding  to  be  amended,  by 
adding,  or  striking  out  the  name  of  a  party;  or  by 
correcting  a  mistake  in  the  name  of  a  party,  or  a  mis- 
take in  any  other  respect;  or  by  inserting  other  alle- 
gations material  to  the  case;  or,  if  the  amendment 
do  not  change  substantially  the  claim  or  defense,  by 
conforming  the  pleading  or  proceeding  to  the  facts 
pxoved.*' 

The  purpose  of  this  section  of  the  Code  is  to  permit 
amendments  in  just  such  cases  as  this,  where  by  some 
irregularity  the  proceeding  does  not  conform  to  the 
requirements  of  the  law.  In  Bush  v.  Ldsle,  86, Ky., 
504,  9  Ky.  Law  Rep.,  667 ,  6  S.  W.,  330,  an  imperfect 
transcript  was  filed  in  this  court,  and,  after  the  time 
had  expired  for  filing  the  transcript,  it  was  insisted 
that  the  appeal  should  be  dismissed,  but  the  court  held 
otherwise  and  allowed  the  imiperfect  transcript  to  be 
perfected. 

In  Puff  V.  Huchter,  78  Ky.,  14C,  the  plaintiff  failed 
to  file  a  petition  in  the  magistrate's  court,  but  after 
appeal  to  the  circuit  court  he  wtas  allowed  to  file  an 
amended  petition  setting  up  his  cause  of  action.  In 
the  same  way  it  has  been  held  that  a  defective  bas- 
tardy warrant,  or  a  defective  warrant  for  forcible 
entry  or  detainer,  or  defective  warrant  for  a  misde- 
meanor, may  be  amended  on  appeal.  (Common- 
wealth V.  Cantrell,  45  S.  W.,  72 ,  20  Ky.  Law  Rep.,  24; 
Louisville  v  Wehmhoff,  116  Ky.,  812,  76  S.  W.,  876, 
25  Ky.  Law  Rep.,  995;  Forsythe  v.  Huey,  74  S.  W., 
1088,  25  Ky.  Law  Rep.,  147.) 

In  Galloway  v.  Bradbum,  119  Ky.,  49,  82  S.  W., 
1013*,  26  Ky.  Law  Rep.,  977,  it  was  held  that  where  a 
defective  appeal  bond  is  executed  in  due  time  in  a  con- 
tested election  case  a  good  and  sufficent  bond  may  be 
given  under  this  provision  of  the  Code  after  the  time 
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for  the  execution  of  the  bond  has  expired.  In  that 
case  the  court,  among  other  things,  said,  referring  to 
the  provision  of  the  Code  above  quoted :  *^  As  the  Code 
regulates  proceedings  in  all  actions,  so  this  section  al- 
lows an  amendment  of  all  proceedings  in  the  process 
of  an  action.  It  was  intended  by  it  to  provide  in  gen- 
eral for  the  amendment  of  anything  that  was  found  to 
be  defective  in  the  progress  of  an  action,  the  purpose 
being  to  perfect  rather  than  to  destroy.  It  is  not  lim- 
ited to  mistakes  in  pleadings,  but  it  is  intended  to  cover 
any  kind  of  a  mistake  and  to  allow  an  amendment.  At 
common  law,  and  before  the  passage  of  the  modern 
statutes,  very  many  mistakes  or  clerical  errore  were 
cause  for  the  dismissal  of  an  action  or  the  defeating 
of  justice." 

Under  the  rule  laid  down  in  the  cases  cited  the  cir- 
cuit court  properly  allowed  the  appeal  to  be  perfected, 
the  purpose  of  the  provision  of  the  Code  being  to  pre- 
vent just  such  slips  as  this  defeating  the  administra- 
tion of  justice. 

On  the  trial  in  the  circuit  court  the  evidence  for  the 
property  owners  tended  to  show  that  the  strip  of  land 
taken  lay  alongside  of  the  county  road  just  outside  of 
the  town  boundary  of  Pikeville,the  road  being  a  con- 
tinuation of  College  street;  that  the  strip  was  valuable 
for  town  lots,  and  could  be  cut  up  into  something  like 
24  lots  of  50  by  100  feet,  and  that  other  lots  near  this 
property,  and  between  it  and  town,  had  sold  for  $400 
and  $500.  The  witnesses  for  the  property  owners  val- 
ued the  strip  taken  at  from  $8,000  to  $15,000;  they 
fixed  the  damages  to  the  remainder  of  the  tract  at  from 
$1,000  to  $5,000.  On  the  other  hand,  the  witnesses  for 
the  railroad  company  fixed  the  value  of  the  strip  taken 
at  $1,000  to  $2,000,  and  the  damages  to  the  remainder 
of  the  tract  at  from  $400  to  $500.  The  court  in- 
structed the  jury  as  foUowB,  **Tlie  jury  will  find  for 
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the  defendants  (the  property  owners)  sudi  sum  as 
they  may  believe  from  the  evidence  the  defendants 
have  been  damaged  by  reason  of  the  plaintiffs  taking 
the  land  described  in  the  petition,  and  they  will  deter- 
mine this  by  finding  from  the  evidence  the  true  market 
value  of  the  land  taken  at  the  time  it  was  taken.  They 
wtill  also  find  for  the  defendants  such  sum  as  they  may 
believe  from  the  evidence  the  defendants  have  sus- 
tained in  damages  to  the  abutting  property  (if  any- 
thing) by  reason  of  the  plaintiff  taking  said  property 
and,  in  fixing  the  value  of  the  land  taken  and  dam- 
ages to  the  abutting  property,  the  jury  may  consider 
its  location,  and  use  to  which  the  land  was  adapted, 
together  with  the  change  made  necessarj'^  in,  or  dis- 
continuance of,  the  county  road  over  or  in  front  of 
said  property,  if  any.  They  will  also  find  for  the  de- 
fendants such  sums  as  they  believe  from  the  evidence 
the  defendants  are  entitled  to  for  extra  fencing,  if 
anything.  (2)  Nine  of  the  jury  may  find  a  verdict, 
in  which  event  they  must  all  sign  the  same.'* 

In  Elizabethtown  &  Paducah  Railroad  Company  v. 
Helm's  Heirs,  71  Ky.,  684,  this  court,  after  stating  the 
difficulties  growing  out  of  the  application  of  the  gen- 
eral rules  governing  the  subject,  said:  **To  avoid  such 
difficulties,  it  is  necessary  to  ascertain,  first,  the  value 
to  the  owner  of  the  land  proposed  to  be  taken,  and, 
second,  the  amount,  if  any,  which  the  disadvantages 
and  inconveniences  will  overbalance  the  advantages 
to  the  land  not  taken  from-  the  use  to  which  the  public 
proposes  to  devote  that  which  is  taken.  The  first  ques- 
tion can  be  most  readily  and  fairly  determined  by 
ascertaining  the  value  of  the  entire  tract  of  land,  ex- 
cluding the  enhancement  resulting  from  the  contem- 
plated improvement;  then  (still  excluding  the  enhance- 
ment) what  will  be  its  value  after  the  appropriation  of 
the  portion,  or  of  such  estate  therein  as  may  be  pro* 
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posed  to  be  taken?  The  diflference  in  value  thus  found 
is  the  true  compensation  to  which  the  owner  is  en- 
titled." 

Then  after  giving  some  reasons  for  its  conclusions, 
the  court  disposed  of  the  second  question  in  these 
words:  ''Let  a  survey  be  taken  of  all  the  advantages 
and  disadvantages,  which  may  be  reasonably  antici- 
pated to  result  from  the  prudent  constructioni  and 
operation  of  the  proposed  railway,  and  if  the  balance 
then  be  against  the  owner  of  the  land,  then,  to  the 
extent  that  such  balance  diminishes  its  market  value, 
he  should  have  a  judgment  on  account  of  incidental 
damages;  otherwiise,  of  course,  he  is  entitled  to  . 
nothing/' 

The  rule  thus  announced  has  been  since  maintained 
by  the  court.  (Asher  v.  L.  &  N.  R.  B.  Co.,  87  Ky., 
391, 10  Ky.  Law  Itep.,  185, 8  S.  W.,  854;  L.  &  N.  R.  R. 
Co.  V.  Asher,  15  S.  W.,  517,  12  Ky.  Law  Rep.,  815; 
L.,  St.  L.  &  T.  B.  R.  Co.  V.  Barrett,  91  Ky.,  487, 13  Ky. 
Law  Rep.,  57, 16  S.  W.,  278;  W.  Va.,  &c.,  R.  R.  Co.  v. 
Gibson,  94  Ky.,  234,  15  Ky.  Law  Rep.,  7,  21  S.  W., 
1055.)  In  these  cases  it  has  been  held  that  the  cost  of 
additional  fencing  that  will  be  rendered  necessary 
by  the  taking  of  the  land  is  to  be  included  as  part  of 
the  direct  damages,  which  can  not  be  abated  by  any 
benefits  arising  from  the  building  of  the  road.  The 
owner  is  entitled  to  damages  by  reason  of  the  depre- 
ciation in  value  of  the  land  on  account  of  the  shape  in 
which  it  may  be  left  or  the  situation  in  which  it  may  be 
placed.  Nothing  can  be  deducted  from  the  direct 
damages,  whidi  include  the  value  of  the  strip  taken, 
the  depreciation  in  value  of  the  residue  of  the  tract, 
and  the  additional  fencing  rendered  necessary.  But 
damages  for  consequential  inconvenience  or  injury 
resulting  from  the  prudent  construction  and  operation 
of  the  railroad  may  be  set  off  against  the  advantages 
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which  may  be  reasonably  anticipated  to  result  from  the 
prudent  construction  and  operation  of  the  railroad, 
and,  if  the  advantages  equal  or  overbalance  the  dis- 
anvantages,  nothing  should  be  allowed  for  the  lat- 
ter. The  instructions  of  the  circuit  court  did  not  pre- 
sent to  the  jury  the  proper  view  of  the  case,  as  noth- 
ing was  s^d  about  setting  off  the  incidental  damages 
against  the  incidental  advantages.  Both  parties  on 
the  trial  conducted  the  examination  of  their  witnesses 
in  the  same  way.  Neither  undertook  to  show  by  any 
witness  what  the  value  of  the  entire  tract  of  land  was, 
or  what  the  remainder  would  be  worth  after  the  tak- 
ing of  the  strip  sought  to  be  condemned.  The  case 
was  left  to  the  jury  largely  upon  the  mere  opinions 
of  the  witnesses,  without  a  statement  of  the  facts  on 
which  the  opinions  were  based,  and  this  may  account 
for  the  verdict.  We  know  judicially  that  Pikeville 
is  a  town  of  the  sixth  class,  and  it  is  hard  for  us  to 
understand  why  2  71-100  acres  of  land  a  quarter  of 
a  mile  beyond  the  town  boundary  is  worth  anything 
like  $8,000.  The  facts  in  the  record  do  not  show  any 
substantial  damage  to  the  remainder  of  the  tract, 
except  that  a  road  will  have  to  be  opened  on  the  tract 
along  the  railroad.  On  another  trial  the  court  will 
require  the  parties  to  have  the  witnesses  as  to  value 
fix  the  value  of  the  entire  tract  of  land,  excluding 
the  enhancement  resulting  from  the  building  of  the 
railroad ;  also  the  value  of  the  remainder  of  the  tract 
after  the  taking  of  the  strip  by  the  railroad  company, 
still  excluding  any  enhancement  from  the  building 
of  the  railroad ;  the  difference  in  value  thus  found  is 
the  measure  of  the  direct  damages  to  which  the  owner  is 
entitled.  The  witnesses  may  state  what  additional 
fencing  will  be  rendered  necessary,  and  its  value. 
In  lieu  of  instruction  1,  the  court  should  have  in- 
structed the  jury  that  in  estimating  the  direct  daot- 
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ges  they  should  allow  sudi  a  sum  as  they  deem  from 
the  evidence  is  the  fair  and  reasonable  value  of  the 
strip  of  land  taken,  considering  it  in  relation  to  the 
entire  tract;  also  such  other  direct  damages,  if  any, 
as  directly  result  to  the  remainder  of  the  tract  by  rea- 
son of  the  situation  in  which  it  is  placed  by  the  taking 
of  the  strip,  and  such  additional  fencing  or  other  im- 
provements, if  any,  as  may  be  necessary  to  the  reason- 
able enjoyment  of  the  remaining  land  by  reason  of 
the  taking  of  the  strip ;  but  that  their  finding  of  direct 
damages  should  not  exceed  in  all  the  amount  which 
ihey  may  believe  ifrom  the  evidence  is  the  diflfer- 
ence  between  the  actual  value  of  the  entire  tract  im- 
mediately before,  and  the  actual  value  of  the  remain- 
der immediately  after  the  taking  of  the  strip  of  2 
71-100  acres,  excluding  from  both  estimates  any  en- 
(hancement  of  the  land  by  reason  of  the  building  or 
operation  of  the  railroad. 

By  another  instruction  the  court  should  have  told 
the  jury  that  they  should  also  take  into  consideration 
all  the  advantages  and  disadvantages  which  may  be 
reasonably  anticipated  to  result  from  the  prudent 
construction  and  operation  of  the  proposed  railway, 
and  if  the  balance  be  against  the  owners  of  the  land, 
then,  to  the  extent  that  such  balance  diminishes  its 
market  value,  they  should  also  find  for  them  incidental 
damages  in  addition  to  the  direct  damages  referred  to 
in  the  first  instruction ;  but  that,  if  the  incidental  ad- 
vantages or  enhancement  of  the  land  in  value  from  the 
prudent  construction  and  operation  of  the  railroad 
equal  or  exceed  the  incidental  disadvantages  or  depre- 
ciation in  value,  they  should  find  for  the  defendant 

nly  the  direct  damages,  as  set  out  in  the  first  instruc- 
tion. 

Under  the  first  instruction  compensation  is  made  for 
the  property  taken,  without  regard  to  the  use  to  which 
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it  may  be  applied,  and  against  this  no  offset  can  be 
made.  Under  the  second  instruction  everything  in- 
cidental to  the  pmdent  building  and  operation  of  the 
railroad,  depreciating  or  enhancing  the  value  of  the 
remaining  land,  may  be  offset  one  against  the  other, 
and  only  the  balance  should  be  found  in  favor  of  the 
propertj^  owner  in  case  the  depreciation  exceeds  the 
enhancement. 

Judgment  reversed  and  cause  remanded  for  a  new 
trial. 


Case  72.— MANDAMUS  BY  FINLBY  S-HUCK  TO  COMPEXL  GUS 
G.  COUILTHR,  STATE  AUDITOR,  TO  DRAW  A  WARRANT 
IN  HIS  FAJVOR  FOR  SERVICES  AS  CliBRK  IN  THE  AU- 
DITOR'S OFFICE.— May  25. 

Eager,  Auditor  v.  Shuck. 

Appeal  from  Franklin  Circuit  Court. 

James  E.  Cantrill,  Circuit  Judge. 

From  a  judgment  in  favor  of  plaintiff,  S.  W.  Hager, 
successor  to  Gus  G.  Coulter,  appeals.    Reversed. 

Oflaioers — ^Salary — Mandamus — Contract — ^Agreement  Not  to  Sue — 
Public  Policy — ^Auditor — ^Authority— Limitation^— Notice — State 
Llabllity—Ajpproprlation— Discretion  of  Auditor — Compromis- 
ing Claim — ^Agreed  Judgment— Constitutionality. 

1.  Contract — ^Agreement  Not  to  Sue — ^Public  Policy— A  stipulation 

In  a  contract  that  neither  party  may  resort  to  the  courts  is 
void,  as  tending  to  oppression  and  being  contrary  to  public 
policy. 

2.  Auditor — ^Authority — Limitation  Therein — Notice — The  auditor 

of  public  acounts  is  a  public  agent  of  the  State,  vhoee  duties 
and  powers  are  limited  by  the  law.  All  persona  dealing  with 
him  in  bis  official  capacity  are  conclusively  prewuned  to  take 
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notice  of  thla  limitation.  "Wlherein  he  may  exceed  his  author- 
ity his  act  is  void  in  so  far  as  it  attempts  to  bind  the  State. 

3.  State— Liability — Statute — ^Appropriation — The  State  can  not  be 

made  liable  at  all  except  under  a  statute  passed  \yy  the  Leg- 
islature incurring  the  liability,  nor  can  it  then  be  liable  to 
suit  against  its  auditor  to  compel  him  by  mandamus  to  issue 
his  warrant  upon  the  treasiiry  for  the  same  unless  the  Legis- 
lature has  expressly  appropriated  the  imoney  to  discharge  the 
liability. 

4.  Implied  Liability — ^Discretion  of  Auditor — R€-at)portioning  Ap- 

propriations— ^Acceptance  of  Reduced  Salary — There  can  be 
no  Implied  understanding  on  the  part  of  the  State  to  pay  clerks 
employed  by  the  auditor  otherwise  than  out  of  the  fund  ex- 
pressly appropriated  for  the  purpose,  and  then  only  in  such 
sums  as. the  auditor  may  in  his  discretion  determine.  If  the 
business  of  the  offlice  should  increase  as  to  demand  an  increase 
of  the  clerical  force,  it  is  within  the  discretion  of  the  auditor 
to  re-apportlon  the  appropriation  allowed  by  law,  and  if  a 
clerk  thereafter  remains  and  continues  to  draw  the  reduced 
salary  it  is  equivalent  to  an  agreement  on  his  part  to  ac- 
cept the  latter  sum  for  his  services  to  the  State. 
6.  Compromising  Claim — ^Agreed  Judgment— Constitutionality — The 
fact  that  the  auditor  and  the  claimant  have  compromised  the 
claim  adds  nothing  to  its  validity.  Its  validity  is  dependent 
upon  wliether  there  was  a  statutory  authorization  of  it,  and 
an  agreed  judgment  has  no  more  validity  than  an  agree- 
ment out  of  court  when  it  would  be  a  violation  of  the  Con- 
stitution to  carry  either  into  effect. 

N.  B.  HAYS,  Attorney  General,  and  CHAS.  H.  MORRIS  for  ap- 
pellant. 

1.  By  the  verified  answer  of  Gkus  G.  Coulter,  auditor,  it  appears 
that  the  specific  appropriation  under  the  law  for  clerk  hire  and 
clerical  assistance  in  the  auditor's  office  for  each  of  said  years 
had  been  exhausted;  it  also  appears  by  the  petition  that  the 
claim  of  the  plaintiff.  Shuck,  was  for  clerical  assistance  in  the 
auditor's  office  for  these  same  years,  and  if  paid  at  all,  must 
be  paid  out  of  said  specific  appropriation. 

2.  The  compromise  agreement  between  the  said  Coulter  and 
Shuck,  and  the  Judgment  entered  thereon,  was  unauthorized  upon 
the  part  of  said  auditor,  and  not  within  the  scope  of  Jils  power 
and  authority  under  the  law  as  fiscal  agent  of  the  State. 

3.  This  agreement  is  in  effect  a  Judicial  finding,  although  the 
specific  appropriation  for  the  payment  of  the  alleged  claim  had 
been  exhausted,  yet     the  said  auditor  adjudges  that  the  State 
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shall  pay  the  further  sum  of  $1,500  for  clerk  hire  and  dericaX 
assistance. 

4  The  auditor  is  a  ministerial  ofDcer  and  hasi  no  power  to 
compromise  and  judicially  pass  on  claims  against  the  State,  bat 
for  his  own  and  the  State's  protection  he  may  question  the  valid- 
ity of  any  claim  against  the  State,  as  was  decided  in  the  case  of 
Norman  v.  Board  of  Managers  World's  Fair,  93  Ky„  537. 

5.  It  is  the  contention  of  the  State  that  the  opinion  of  this  coort 
in  the  case  of  Bosworth,  Treasurer  v.  Shuck  (appellee  in  this 
case),  is  conclusive  of  the  rights  of  the  appellee  under  said 
judgment,  as  the  judgment  was  merged  in  said  warrant,  which 
in  that  case  was  held  to  be  invalid;  it  follows,  then,  that  the  judg- 
ment on  which  it  was  based  is  also  invalid. 

AUTHOBITIES   CITED. 

Meechem  on  Public  Ofllcers,  p.  924;  Throop  on  Public  Officers, 
sec.  21;  Bishop  on  Oontracts,  sec.  993;  Pulaski  County  v.  State, 
42  Ark.,  118;  Woodward  v.  Campbell,  39  Ark.,  590;  Woodnilt  v. 
Berry,  40  Ark.,  251;  MJerchants  Bank  v.  Bergen  Co.,  115  XT.  S^ 
384;  Constitution  of  Kentucky,  sec.  230;  Ky.  Stats.,  sec.  143;  Ky. 
Stats.,  sec.  340;  Ky.  Stat&,  sees.  138,  139,  4001a,  4688;  State 
V.  Porter,  89  Ind.,  260;  Prltchard  v.  Woodruff,  36  Ark.,  196;  Nor- 
man v.  Board  of  Managers  World's  Fair,  93  Ky.,  537;  Bosworth, 
Treasurer  v.  Shuck.  26  Ky.  Law  Rep.,  324. 

B.  G.  WILLIAMS  and  FINLBY  SHUCK  for  appellee. 

AUTHORITIES   CITED. 

1.  In  a  common  law  case  where  there  is  no  .motion  for  a  new 
trial  or  bill  of  exceptions  the  only  thing  that  the  Court  of  Ap- 
peals can  consider  is  whether  or  not  the  pleadings  were  sufficient 
upon  which  to  base  a  judgment.  (Gaffney  v.  Penn.  Co.,  8  Ky. 
Law  Rep.,  260;  Taylor  v.  Colston,  7  Ky.  Law  Rep.,  607;  Beeler 
V.  Sandige,  20  Ky.  Law  Rep.,  1581.) 

2.  By  consent  judgment  the  allegation  of  plaintifTs  petition  are 
confessed.  (Hudson  v.  Allison,  54  Ind.,  215;  Spinetti  v.  Brignar- 
dello,  53  Cal.,  281.) 

3.  Confession  of  judgment  operates  as  a  release  of  erron.  (CivO 
Code,  sec.  383.) 

4.  Coulter,  auditor,  had  the  right  to  make  the  compromise. 
(Freemen  on  Judgments,  vol.  2,  sec.  545;  Gtere  v.  Supervisors 
Cayuga  Co.,  7  How.,  255.) 

5.  Consent  judgment  will  not  be  disturbed.  (Beatty  t.  CortiSi 
4  Ky.  Law  Rep.,  352;  Duncan  v.  Louisville,  ftc,  13  Bush,  378.) 
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6.  A  void  Judgment  can  not  be  reversed  until  there  is  a  motion 
for  a  modification  of  a  Judgment  in  the  lower  court.  (Sec.  768 
of  the  Civil  Code. 

Opinion  by  Judge  O^Rear — ^Eeversing. 

Ghis  G.  Coulter,  when  Auditor  of  Public  Accounts 
of  the  State  of  Kentucky,  appointed  appellee,  Finley 
Shuck,  to  the  position  in  the  Auditor's  office  known 
as  *' Chief  of  Claims  Department,*'  at  a  salary  of 
$2,400  per  annum.  The  appointment  was  made  as 
of  the  1st  of  March,  1900.  Appellee  continued  in  the 
employment  for  three  years.  For  about  ten  months 
of  the  first  year  he  was  paid  at  the  rate  of  $2,400  per 
annum.  After  that  his  salary  was  reduced  by  the 
Auditor,  and  he  was  paid  accordingly  in  all  only 
$5,325 ,  leaving  a  difference  betwfeen  the  $7,200,  which 
he  claims  he  was  entitled  to,  and  the  sums  actually 
paid  him  under  the  Auditor's  warrants,  of  $1,875. 
Appellee  brought  this  suit  in  the  Franklin  Circuit 
Court  against  Coulter,  while  the  latter  was  Auditor 
of  Public  Accounts,  for  a  writ  of  mandamus  requir- 
ing the  Auditor  to  issue  his  warrant  on  the  Treas- 
urer for  $1,875,  the  alleged  balance  due  him.  Auditor 
Coulter  answered  that  it  was  not  intended  by  the  par- 
ies that  the  plaintiff  should  fill  the  position  of  chief 
jf  the  claims  department,  or  draw  the  salary  stipu- 
lated for  except  at  the  pleasure  of  the  Auditor;  that 
aftei^  January  1,  1901,  he  was  unable  to  continue  to 
pay  appellee  at  the  rate  of  $2,400  per  annum  out 
of  the  appropriation  allowed  to  the  Auditor  to  pay 
for  clerical  assistance,  in  view  of  the  necessities  of 
the  office  for  other  clerical  assistance,  which  he  was 
required  to,  and  did,  furnish  to  conduct  the  business 
of  his  office;  that  this  fact  was  well  known  to  ap- 
pellee; that  he  was  paid  a  reasonable  compensation 
for  his  services,  which  wtas  accepted  by  him;  that 
voL  iao-87 
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there  were  no  funds  in  his  hands  or  in  the  State 
treasury  out  of  which  his  claim  could  be  paid;  that 
the  appropriation  made  by  the  *  Legislature  for  the 
employment  of  necessary  clerical  assistance  in  the  Au- 
ditor's  office  had  been  exhausted  before  the  filing  of 
the  petition.  Appellee,  in  his  reply,  claimed  that  the 
total  sum  allowed  by  law  for  clerk's  hire  in  the  Au- 
ditor's office,  to  wlit,  $16,200  per  year,  had  not  been  ex- 
hausted, but  that,  on  the  contrary,  $1,800  per  year  still 
remained  properly  to  the  credit  of  that  fund.  This 
was  accounted  for,  as  appellee  claims,  by  the  fact  that 
the  Auditor  had  diverted  from  that  fund  that  sum 
each  year  by  paying  $3,000  to  clerks  in  the  Land  Office 
Department,  whereas  the  law  restricted  the  appro- 
priation for  that  department  to  $1,200  per  year. 
Coulter  denied  the  alleged  misappropriation,  and  the 
suit  wlas  thus  at  issue.  Thereupon  the  parties  filed 
in  the  Franklin  Circuit  Court  the  following: 

^'By  way  of  compromise  it  is  now  stipulated  and 
agreed  that  on  his  petition  for  $1,875.00  and  interest 
the  plaintiff  may  take  judgment  awarding  him  a  man- 
damus against  the  Auditor  of  Public  Accounts,  direct- 
ing that  officer  to  issue  his  warrant  on  the  treasury 
for  the  sum  of  $1,500.  which  is  to  be  in  full  satisfac- 
tion of  the  claim  and  demand  sue^  on,  and  this  judg- 
ment shall  not  be  appealed  from. 

*^  Witness  our  hands,  December  10th,  1903. 

'^GtJS  Gr.  COULTEB, 

^*  Auditor  of  Public  Atecounts, 
*'B.  G.Williams, 
^^ForFinley  Shuck.'' 

On  the  same  day  the  court  entered  this  judgment  in 
the  case. 

**This  day  came  the  parties  by  attorneys,  and  filed 
a  written  stipulation  of  compromise,  fixing  the  amount 
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to  which  plaintiff  is  entitled,  in  consideration  whereof 
it  is  adjudged  by  the  court  that  the  plaintiff  is  entitled 
to  the  relief  sought,  and  he  is,  therefore,  awarded  a 
writ  of  mandamus  directing  and  requiring  the  Auditor 
of  Public  Accounts  of  the  State  of  Kentucky  to  draw 
his  warrant  on  the  State  Treasurer  in  favor  of  the 
plaintiff,  Finley  Shuck,  for  the  sum  of  fifteen  hundred 
dollars,  for  services  as  clerk  in  the  Auditor  *s  oflSce, 
and  this  he  will  in  nowise  omit.  The  plaintiff  will 
pay  the  costs  of  this  proceeding,  and  this  case  is 
stricken/* 

The  present  Atiditor  of  Public  Accounts  has  prose- 
cuted an  appeal  from  the  foregoing  judgment. 

A  stipulation  in  a  contract  that  neither  party  may 
resort  to  the  courts  is  void,  as  tending  to  oppression 
and  being  contrary  to  public  policy. 

The  Auditor  of  Public  Accounts  is  a  public  agent, 
whose  duties  and  powers  are  limited  by  the  law.  All 
persons  dealing  with  him  in  his  official  capacity  are 
conclusively  presumed  to  take  notice  of  this  limitation. 
Wherein  he  may  exceed  his  authority  his  act  is  void, 
in  so  far  as  it  attempts  to  bind  the  State. 

Constitution,  sec.  230,  provides:  *^No  money  shall 
be  drawn  from  the  State  treasury  except  in  pursu- 
ance of  appropriations  made  by  law.'* 

The  State?  Treasurer  pays  out  the  money  of  the 
State  upon  the  warrant  of  the  Aiiditor,  which  *' shall 
not  be  issued  unless  the  money  to  pay  has  been  ap- 
propriated by  law."  (Sec.  143,  Ky.  Stats.,  1903.) 
The  Auditor's  warrant  can  not,  in  the  nature  of  things, 
create  a  liability  against  the  State,  unless  it  existed 
before.  The  State  can  not  be  made  liable  at  all,  except 
under  a  statute  passed  by  the  Legislature  incurring 
the  liability;  nor  can  it  then  be  liable  to  suit  against 
its  Auditor  of  Public  Accounts  ,to  compel  him  by  man- 
damus to  issue  his  warrant  upon  the  Treasurer  for 
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the  same  unless  the  Legislature  has  expressly  appro- 
priated the  money  to  discharge  the  liability.  Under 
sees.  138,  139,  4001a,  sub-sec.  4,  Ky.  Stats.,  1903,  the 
Auditor  is  authorized  to  employ  necessary  clerks  for 
the  proper  discharge  of  the  business  of  his  office,  in- 
cluding that  of  the  lAnd  Office,  which  has  become  a 
part  of  the  Office  of  Public  Accounts.  No  particular 
sum  is  directed  to  be  paid  to  any  clerk. 

As  was  decided  in  Bosworth,  Treasurer  v.  Shuck, 
118  Ky.,  458,  81  S.  W.,  240,  26  Ky.  Law  Rep.,  324: 
**The  selection  of  the  clerical  force  for  the  proper  con- 
duct of  the  business  of  the  Auditor  ^s  Office,  and  the 
fixing  and  apportioning  of  their  respective  salaries, 
is  left  to  the  sound  discretion  of  the  Auditor,  but  the 
aggregate  of  such  salaries  can  not  lawfully  exceed  the 
amount  appropriated  therefor  by  the  General  Assem- 
bly.'* 

Those  appointed  to  clerkships  are  bound  to  take 
notice  of  this  fact.  There  can  be  no  implied  under- 
taking on  the  part  of  the  State  to  pay  these  clerks 
otherwise  than  out  of  the  fund  expressly  appropriated 
for  the  purpose,  and  then  only  in  such  sums  as  the 
Auditor  may,  in  his  discretion,  determine.  It  is  prop- 
er and  desirable  that  the  salaries  of  these  clerks  should 
be  fixed,  and  not  dependent  upon  the  whim  of  the  head 
of  the  department.  Still  the  fixing  of  the  salaries  of 
the  clerks  must  be  so  done  that  their  aggregate  will 
not  exceed  the  total  appropriation  made  by  law  for 
the  purpose  of  paying  the  clerks  in  the  office.  If  the 
business  of  the  office  should  increase  so  as  to  demand 
an  increase  of  the  clerical  force,  it  is  undoubtedly 
wfithin  the  power  and  discretion  of  the  Auditor  to  re- 
apportion the  appropriation  allowed  by  law.  As  he 
may  discharge  any  clerk,  it  follows  that  he  may  im- 
pose, as  a  condition  to  his  retaining  his  place,  that  his 
salary  be  reduced.    If  the  clerk  continues  in  the  place 
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and  continues  to  draw  the  reduced  salary,  it  is  equiva- 
lent to  an  agreement  on  his  part  to  accept  the  latter 
sum  for  his  services  to  the  State.  (City  of  Lexington 
V.  Rennick,  105  Ky.,  779,  20  Ky.  Law  Rep.,  1609  and 
1924,  49  S.  W.,  787,  50  S.  W.,  1106.) 

"While  sec.  4001a,  sub-sec.  4,  Ky.  Stats.,  1903,  author- 
izes the  Auditor  to  employ  an  additional  clerk  at  a  sal- 
ary not  to  exceed  $1,200  per  year,  payable  out  of  the 
State  Treasury,  on  account  of  the  merger  of  the  Land 
Office  into  the  Auditor's  Office,  it  is  not  intended  there- 
by to  restrict  the  expenditures  on  account  of  ser- 
vices that  may  be  required  in  the  Land  Office  Depart- 
ment to  $1,200  annually. 

If  it  were  true  that  all  the  money  appropriated  by 
law  for  the  payment  of  clerks  in  the  Auditor's  Office 
for  each  of  the  years  embraced  in  this  suit  had  been  ap- 
plied and  paid  out  to  the  clerks  in  the  office,  it  follows 
that  there  was  no  liability  upon  the  State  to  pay  any 
more.  No  agreement  of  the  Auditor  to  do  so,  upon 
wihatever  consideration,  could  be  binding  upon;  the 
State.  Indeed,  if  he  had  done  so,  it  would  have  been 
without  the  warrant  of  law,  and  wtould  have  been  a 
misappropriation  to  that  extent  of  the  public  funds. 
His  warrant  drawn  upon  the  Treasurer  therefor  would 
have  conferred  no  authority  w'hatever  upon  the  latter 
official  to  have  paid  out  the  money,  and  consequently 
would  have  been  no  protection  to  him,  had  he  done  so. 
(Bosworth,  Treasurer  v.  Shuck,  supra.) 

The  fact  that  the  Auditor  and  the  claimant  have 
compromised  the  claim  adds  nothing  to  its  validity. 
It  is  valid,  or  not,  dependent  upon  whether  there  was 
a  statutory  authorization  of  it.  The  agreed  judgment 
in  the  case — for  that  is  all  it  amounts  to — ^is  of  no 
greater  validity  than  an  agreement  out  of  court  about 
the  same  matter.  The  trouble  at  the  bottom  of  all 
of  it  is  that  it  wlould  violate  tbko  Constitutioii  of  th« 
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State  to  cany  either  into  efPect.  The  court  would  have 
no  more  power  to  do  that  than  would  the  Auditor. 

The  state  of  the  pleadings  and  the  face  of  the  record 
disclose  the  error  in  the  judgment.  It  was  not  neces- 
sary that  th'ere  should  have  been  a  motion  for  a  new 
trial  in  order  to  give  the  court  jurisdiction  to  review 
the  judgment  upon  appeal  of  the  Aiiditor. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  not  inconsistent 
herewith. 


Case  73.— ACTION  BY  ANNA  S.  BEIRRY  AND  OTHSRS 
A/GAINST  THE  CITY  OF  COVINGTON  FOR  DAMAGES  TO 
LAND  FROMl  SEWAGE  OF  THE  CITY.— Ikf^ay  25. 

City  of  Covington  v.  Berry,  &c. 

Appeal  from  Kenton  Circuit  Court. 

Wm.  McD.  Shaw,  Circuit  Judge. 

Judgment  for  plaintiffs.    Defendant  appeals.    Af- 
firmed, 

Cities — Sewage— Jnjury  to  Adjacent   Lands—Liability   of  City- 
Instructions — Measure  of  Damages — E^vidence— Competency. 

1.  Cities— Sewage — 'Injury     to     Adjacent     Lands^-iDamages — lia- 

bility of  City— 'In  an  action  against  the  city  by  the  owner  of 
about  eight  acres  of  land  therein,  on  the  margin  oi  which  the 
city  opened  two  sewers,  discharging  thereon  a  deposit  of  foul 
matter  to  the  depth  of  two  or  three  feet,  on  which  there  was 
a  pretty  pond  which  was  thereby  made  a  cess  pool,  and  which 
filth  spread  over  about  three  acres  of  the  land,  impregnating 
and  poisoning  the  air,  and  destroying  the  comfort  and  en- 
dangering the  health  of  persons  living  several  hundred 
yards  away,  a  verdict  for  $2,250,  under  all  the  evidence,  is 
held  not  to  be  excessive. 

2.  Instructlona— Measure  of  Dwnagoo— On  the  trial  of  the  case 
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ithe  court  gave  the  following  instructioiis,  vhich  are  held  to 
he  correct. 

"let.  The  Jury  are  instructed  to  find  for  the  plaintiffs  such  dam- 
ages as  they  helieve  from  the  evidence  resulted  to  the  plain- 
tiffs' property  from  the  discbarge  of  sewage  from  the  Bank 
Lick  street  and  Holman  street  sewers,  and  the  deposit  thereof 
on  the  plaintiffs'  property  beitween  May  24,  1898,  and  May 
24,  1903. 

"2d.  In  ascertaining  said  damages*,  the  Jury  are  Instructed  that 
there  are  two  measures  of  damages:  First,  the  diminution 
In  value  of  the  plaintiffs'  property  caused  by  said  discharge 
and  deposit  between  said  dates,  if  there  be  any  such  diminu- 
tion in  value;  and,  second,  the  cost  of  restoration  of  said  prop- 
erty to  the  conditicm  it  was  in  on  Miay  24,  1898,  if  any  such 
restoration  be  possible. 

"3d.  If  the  Jury  believe  from  the  evidence  that  it  is  practicable 
and  possible  to  restore  said  property  to  its  condition  on. May 
24,  1898,  then  the  Jury  will  adopt  the  one  of  said  measures 
of  damages  which  will  result  in  the  lesser  danmge  to  plain- 
tiffs' property,  not  to  exceed  $5,000." 

3.  Same— ^The  difference  between  the  value  of  the  pr(H)erty  when 

the  injury  was  inflicted  and  its  value  after  the  injury  is  not 
the  proper  measure  of  damages,  where  It  is  shown  that  there 
has  been  an  increase  in  the  value  of  the  land  due  to  the  gen- 
eral enhancement  of  property  in  the  neigh'borhood  from  the 
growth  of  the  city. 

4.  Evidence— Competence — The  court  properly  allowed  the  plain- 

tiffs to  show  what  was  the  expense  of  filling  the  place  that 
was  covered  with  slime,  as  this  evidence  tended  to  show  the 
extent  of  the  injury,  and  it  was  competent  to  show  that  they 
had  used  ordinary  care  to  reduce  the  damages.  The  effect 
on  the  health  of  the  neighborhood  was  also  competent  for 
the  same  reason,  and  to  show  why  the  market  value  of  the 
property  was  lessened. 

F.  J.  HANLON,  City  Solicitor,  for  appellant 

AUTHORITIES. 

1.  No  especial  damages  can  be  proven  unless  allegedl  in  the 
pleading.  (Jessee  v.  S'huck,  11  Ky.  Law  Rep.,  463;  Stroh  v. 
South  Covington  &  Cincinnati  Street  Railway,  25  Ky.  Ijaw  Rep., 
1868.) 

2.  Incompetent  evidence  admitted  as  to  the  measure  of  dam- 
ages. (Blizabethtown  v.  Price,  &c.,  11  Ky.  Law  Rep.,  367:  City 
of  Henderson  v.  Winstead,  22  Ky.  Law  Rep.,  28;  City  of  Coving- 
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ton  y.  Taffee,  24  Ky.  Law  Rep.,  373;  City  of  MjEiysville  v.  Stanton, 
12  Ky.  Law  Rep.,  596.) 

3.  ESrroneous  instructions  given,  which  were  offered  by  the 
plaintiff,  and  the  instruotionfi  offered  by  defendant  city  upon  the 
measure  of  damages  should  have  been  given.  (City  of  Mbysvllle 
y.  Stanton,  12  Ky.  Law  Rep.,  587;  City  of  Henderson  v.  Winstead, 

22  Ky.  Law  Rep.,  28;  City  of  Louisville  v.  Hegan,  20  Ky.  Law  Rep., 
1532;  Hay  v.  City  of  Lexington,  24  Ky.  Law  Rep.,  1495;  City  of 
Covington  v.  Taffee,  24  Ky.  Law  Rep.,  373.) 

4.  No  instructions  on  special  damages  was  authorized  in  this 
case  and  it  was  erroneous*  to  give  such  instructions,  because 
same  wa»  not  warranted  by  the  pleading.     (Perdum  t.  Brussels. 

23  Ky.»Law  Rep.,  1796;  South  Covington  &  Cincinnati  St.  Ry. 
Co.  v.  Stroh,  23  Ky.  Law  Riep.,  1807;  City  of  MaysvlUe  v.  Stanton, 
12  Ky.  Law  Rep.,  689.) 

y/lALKlESR  C.  HAUL  for  appellees. 

1.  Appellees  were  entitled  to  the  enhancement  of  the  value  of 
their  property  by  reason  of  the  public  improvements  that  had 
grown  up  in  that  neighbortiood,  and  by  reason  of  the  money  which 
they  had  expended  on  it  In  the  way  of  making  streets,  putting  in 
water  pipes,  etc.,  and  the  appellant,  the  City  of  Covington,  could 
not  take  from  them  this  enhancement  in  value  of  which  they 
were  entitled  by  the  commission  of  the  wrong  complained  of  in 
the  petition. 

'2.  It  was  the  theory  of  appellees  upon  the  trial  of  this  case 
below,  which  theory  was  adopted  by  the  lower  court,  that  there 
are  two  measures  of  damages  that  may  be  applied;  that  one  of 
these  measures  is  the  diminution  in  the  market  value  of  the  prop- 
erty injured  because  of  the  wrongful  act  of  the  city;  that  the 
other  measure  is  the  cost  of  repairing  the  injury  done  to  the  prop- 
erty in  question,  if  such  repair  be  possible;  that  the  court  was 
bound  to  adopt  the  one  of  these  two  measures  which  would  result 
in  the  least  damage  to  appellees*  property. 

3.  Measure  of  damages  are  but  approximations  of  damages. 
They  are  but  rules  that  experience  has  found  will.  In  the  majority 
of  cases,  best  aid  juries  and  courts  in  arriving  at  the  actual 
injury.  They  are  not  certain  or  fixed  rules,  but  must  give  way 
before  the  circumstances  of  peculiar  cases.  These  rules  are  de- . 
signed  to  do  justice,  and  not  injustice,  and  when,  in  a  case  like 
the  one  at  bar,  the  ordinary  rules  for  arriving  at  the  amount  of 
damages  seem  impractical  and  impossible,  the  court  will  per- 
mit the  claimant  to  adopt  a  method  which  will,  under  the  cir- 
cumstances of  the  case,  best  assist  in  the  determination  of  the 
actual  injury. 
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4.  Counsel  for  appelant  objected  and  excited  to  the  teetlmony 
of  Dr.  Averdict,  to  the  effect  that  a  nuisance  of  the  sort  charged 
against  the  city  of  Covington  was  detrimental  of  the  health  of  the 
neighborhood,  becauee,  he  saye,  the  health  of  the  community 
was  not  In  issue  or  on  trial.  This  is  very  true,  and  no  one  was 
seeking  to  recover  for  any  injury  to  the  health  of  the  neighbor- 
hood. Dr.  Averdlct's  testimony  was  material  to  show  that  such 
a  deposit  as  was  put  upon  appellees'  land  by  the  city  of  Covington 
was  calculated  to  injure  the  property,  and  prevent  people  from 
buying  and  building  upon  it. 

5.  This  court  will  not  set  aside  a  verdict  for  damages  as  exces- 
sive unless  it  is  so  excessive  as  to  strike  one,  at  first  blush,  as 
having  been  given  under  the  influence  of  prejudice. 

AXJTHOKITIES   CITED. 

City  of  Covington  v.  Taffee,  24  Ky.  Law  Rep.,  374;  Elizabeth- 
town,  Lexington  &  Big  Sandy  R.  R.  Co.  v.  Combs,  10  Bush,  382; 
St.  L.,  L  M.  &  S.  Ry.  v.  M|orris,  35  Ark.,  622;  City  of  Covington  v. 
Ulrlch,  14  Ky.  Law  Rep.,  302;  J.,  M.  &  I.  R.  R.  Co.  v.  Esterly,  13 
Bush,  667;  Sedgwick  on  Damages,  sees.  932,  940;  Sutherland  on 
Damages,  sec.  1048,  1018;  Lentz  v.  Carnegie,  145  Pa.  St.,  612; 
Harthom  v.  Chaddock,  135  N.  Y.,  116;  Seeley  v.  Alden,  61  Pa., 
302;  Bedwick  on  Damages,  sec.  170;  The  St.  L.,  Vandalia  &  Terre 
Haute  R.  R.  Co.  V.  Haller,  82  111.,  208;  Kemper  and  Wife  v.  City 
of  Louisville,  14  Bu«h,  87. 

Opinion  by  Chief  Justice  Hobson — ^Affirming. 

Appellees  own  a  tract  of  about  eight  acres  of  land 
in  the  southwestern  part  of  the  city  of  Covington. 
The  city  constructed  two  sewers,  which  opened  on  the 
margin  of  the  property,  discharging  the  sewage  upon 
it,  causing  a  deposit  of  foul  matter  twio  or  three  feet 
deep.  Appellees  filed  this  suit  to  recover  damages 
for  the  injury.  A  verdict  and  judgment  having  been 
rendered  in  their  favor  for  $2,250,  the  city  appeals. 

The  tract  of  land  is'  on  the  outskirts  of  the  city  of 
Covington,  partly  in  it  and  partly  in  the  town  of  Cen- 
tral Covington.  A  few  years  ago  it  lay  between  the 
two  towns,  neither  of  which  had  built  out  to  it:  but 
within  the  last  five  years  streets  have  been  constructed, 
and  a  street  car  line  built  through  it,  furnishing  rapid 


Digitized  by 


Google 


686  KENTUCKY  REPORTS.      [Vol.  150. 


City  of  Covington  v.  Berry,  &c. 


transit  to  Cincinnati.  The  town  of  Central  Covington 
has  built  up  to  the  southern  boundary  of  the  tract, 
and  the  city  of  Covington  has  built  a  large  school- 
house  near  the  northern  boundary.  The  value  of  the 
land  has  in  this  way  greatly  enhanced.  Previous  to 
the  trial  the  city  provided  sewlage  which  relieved  the 
property  of  any  further  accumulations,  and  the  action 
progressed  simply  for  damages  for  what  had  been 
done.  The  proof  on  the  trial  showed  that  there  was 
a  pretty  pond  on  the  tract;  that  the  sewage  ran  down 
into  this  pond,  making  it  a  cesspool,  which  sent  out 
noisome  odors,  so  that  persons  living  several  hun- 
dred yards  away  had  to  close  their  doors  and  windows 
facing  in  that  direction.  The  filth  spread  over  the 
land,  making  a  deposit  of  slime  upon  it,  covering  some- 
thing like  three  acres.  The  soil  was  impregnated  and 
poisoned.  The  place  stunk  so  that  appellees  could  not 
sell  any  of  their  land  for  lots,  although  there  was 
great  demand  for  lots  in  that  locality.  Horses  would 
mire  in  it  and  have  to  be  dragged  out  by  teams.  Ap- 
pellees, to  get  rid  of  the  stench,  had  the  filth  covered 
up  with  dirt,  which  relieved  that  difficulty,  but  the 
land  is  still  filled  witli  noxious  matter,  and,  if  houses 
are  built  on  it,  slime  will  percolate  into  the  cellars, 
and  such  a  foundation  will  endanger  the  health  of  the 
occupants  of  the  houses.  This  condition^  of  things 
must  continue  until  nature  provides  a  remedy  by  the 
process  of  time.  Under  all  the  evidence  we  do  not 
see,  considering  the  show!n  value  of  the  land,  that  the 
verdict  of  the  jury  is  excessive,  as  there  was  evidence 
by  a  number  of  witnesses  fixing  the  damages  at  more 
than  twice  as  much  as  the  jury  allowed.  The  chief 
comfplaint  of  the  city  is  that  the  court  refused  to  give 
this  instruction,  which  it  asked:  **If  the  jury  believe 
from  the  evidence  that  the  property  of  the  plaintiffs 
was  damaged  by  reason  of  the  sewers  in  Bolman 
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street  and  Bank  Lick  street  emptying  onto  property 
of  the  plaintiffs,  if  they  did  so  empty,  they  should 
ascertain  from  the  evidence  the  market  value  of  the 
said  property  just  before  the  commission  of  said 
injury,  if  any,  and  the  market  value  of  said  property, 
after  the  conamission  of  said  injury,  if  any,  up  until 
the  filing  of  this  suit,  and  the  diminution,  if  any,  in  the 
value  of  said  property."  It  also  complains  that  the 
court  gave  the  following  instructions:  *' (1)  The  jury 
are  instructed  to  find  for  the  plaintiffs  such  damages 
as  they  believe  from  the  evidence  resulted  to  the  plain- 
tiffs'  property  from  the  discharge  of  sewage  from 
the  Bank  Lick  street  and  Holman  street  sewers,  and 
the  deposit  thereof  on  the  plaintiffs'  property,  between 
May  24,  1898,  and  May  24,  1903.  (2)  In  ascertaining 
said  damages  the  jury  are  instructed  that  there  are 
two  measures  of  damages:  First,  the  diminution  in 
value  of  the  plaintiffs'  property,  caused  by  said  dis- 
charge and  deposit  between  said  dates,  if  there  be 
any  such  diminution  in  value;  and,  second,  the  cost 
of  restoration  of  said  property  to  the  condition  it  was 
in  on  May  24,  1898,  if  any  such  restoration  be  pos- 
sible. (3)  If  the  jury  believe  from  the  evidence  that 
it  is  practicable  and  possible  to  restore  said  property 
to  its  condition  on  May  24,  1898,  then  the  jury  will 
adopt  the  one  of  said  measures  of  damages  which  will 
result  in  the  lesser  damage  to  plaintiffs'  property,  not 
to  exceed  five  thousand  ($5,000)  dollars." 

It  is  insisted  that  the  measure  of  damages  in  cases 
like  this  is  the  difference  between  the  value  of  the 
property  when  the  injury  was  inflicted  and  its  value 
after  the  injury.  The  following  cases  are  relied  on: 
Elizabethtown  v.  Price,  11  Ky.  Law  R^^p.,  367 ;  Mays- 
ville  V.  Stanton,  11  S.  W.,  675,  12  Ky.  Law  Rep.,  587; 
Henderson  v.  Winstead,  1Q9  Ky.,  328,  58  S.  W.,  777, 
22  Kj.  Law  Bep.,  828 ;  Covington  v.  Taffee,  68  S,  W,, 
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629,  24  Ky.  Law  Rep.,  373;  and  Hay  v.  Lexington, 
114  Ky.,  665,  71  S.  W.,  867,  24  Ky.  Law  Eep.,  1495. 
In  these  cases  the  injury  was  not  extended  through 
a  series  of  years,  and  there  was  no  rise  in  the  general 
price  of  property  during  the  injury  from  other  causes. 
But  here  the  injury  was  continuous,.  It  is  shown  by 
the  evidence  that  the  tract  of  land  taken  as  a  whole 
is  worth  more  now  than  it  was  five  years  ago 
when  the  sewage  began  to  be  run  upon  it  in  quantities 
suflScient  to  hurt  it,  and,  therefore,  if  the  rule  con- 
tended for  had  been  applied  by  the  court,  there  could 
have  been  no  recovery  at  all.  But  the  increase  in 
the  value  of  the  land  is  due  to  the  general  enhance- 
ment of  property  in  the  neighborhood  from  the 
growth  of  the  two  towns,  and  the  effect  of  the  evidence 
is  that,  although  the  plaintiffs'  property  is  worth 
several  thousand  dollars  less  than  it  would  be  without 
the  accumulation  of  slime  upon  it,  it  is,  with  this  upon 
it,  more  valuable  than  it  was  several  years  ago  before 
the  sewJage  was  run  upon  it.  If  property  in  that 
neighborhood  had  diminished  in  value  from  extrinsic 
causes,  the  defendant's' liability  would  not  be  thereby 
enhanced,  and  the  fact  that  there  has  been  a  general 
rise  in  the  price  of  property  does  not  lessen  its  lia- 
bility, for  the  reason  that  the  rise  in  the  price  of 
property  is  from  other  causes,  and  not  in  any  way 
connected  with  the  defendant's  wrong.  The  facts 
are  that  the  defendant  .year  by  year  empties  its  sew- 
age upon  the  property.  This  was  a  trespass  just  as 
much  as  if  it  had  carted  the  sewage  there  and  dumped 
it  on  the  land.  The  plaintiffs'  cause  of  action  lies 
in  the  fact  that  by  the  wrong  of  the  defendant  their 
property  was  placed  in  a  condition  in  which  it  was 
less  valuable  than  it  would  have  been  but  for  the  de- 
fendant's wrongful  trespass. 
In  J.,  M.  &  L  B.  B.  Co,  v,  Esterle,  76  Ky,,  677,  this 
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court,  in  answer  to  a  similar  objection,  said:  ** Bene- 
fits arising  directly  from  out  of  an  unauthorized  act 
may  sometimes  be  considered  in  the  determination  of 
the  sum  to  be  recovered  by  the  injured  party,  but  in 
all  cases  these  benefits  must  be  direct  and  immediate. 
They  must  be  confined  to  the  proximate  consequences 
of  the  act  complained  of,  and  be  of  like  kind  with  the 
opposite  injuries  for  which  the  recovery  is  sought.  In 
a  case  where  land  had  been  overflowed  by  the  erectiop 
of  a  milldam),  the  Supreme  Court  of  Massachusetts 
aptly  said:  'The  damages  are  given  only  for  the  in- 
jury done  to  the  land  by  flowing,  and  any  reduction 
or  set-off  to  that  damage  must  consist  from  benefits 
arising  from  the  same  cause ;  that  is,  from  flowing  the 
land.'  '' 

To  the  same  effect  are  Covington  v.  Ulrich,  14  Ky. 
Law  Eep.,  302,  and  St.  L.,  &c.,  B.  B.  Co.  v.  Morris,  35 
Ark.,  622;  4  Sutherland  on  Damages,  sec.  1056,  and 
cases  cited. 

The  instructions  of  the  court  do  not  allow  double 
damages,  as  counsel  seem  to  think.  They  only  allow 
the  jury  to  adopt  one  of  two  measures  of  damages, 
and  expressly  direct  them  to  follow  that  rule  which 
would  be  most  favorable  to  the  defendant.  This  is 
in  accord  with  the  authorities. 

In  Harthom  v.  Chaddock,  135  N.  Y.,  122,  N.  E. 
998,  17  L.  E.  A.,  426  (a  case  like  this),  the  court  said: 
**Had  the  defendant  broken  a  window  in  the  plain- 
tiff's house,  there  is  no  doubt  that  the  cost  of  com- 
pletely repairing  it  would  be  the  proper  measure  of 
iamiages.  There  are  many  cases  of  injury  to  real 
estate  where  the  cost  of  repairing  the  injury  may  be 
the  proper  measure  of  damages.  The  owner  is  not 
in  every  case  of  injury  to  the  soil,  the  trees,  or  the  fix- 
tures driven  to  proof  of  the  diminution  in  value  of 
the  estate  by  reason  of  the  injury,  in  order  to  estab- 
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lish  his  damages.  The  rule  seems  to  be  that,  when  the 
reasonable  cost  of  repairing  the  injury,  or,  in  this 
case,  the  cost  of  restoring  the  land  to  its  former  con- 
dition, is  less  than  wihat  is  shown  to  be  the  diminution 
in  the  market  value  of  the  whole  property  by  reason 
of  the  injury,  such  cost  of  restoration  is  the  proper 
measure  of  damages.  On  the  other  hand,  when  the 
cost  of  restoring  is  miore  than  such  diminution,  the 
latter  is  generally  the  true  mieasure  of  damages ;  the 
rule  of  avoidable  consequences  requiring  that  in  such 
a  case  the  plaintiff  shall  diminish  the  loss  as  far  as 
possible.*' 

In  Sutherland  on  Damages,  sec.  1048,  the  rule  is 
thus  stated:  *^The  cost  of  restoring  property  to  its 
previous  condition  is  the  proper  mieasure  of  damages 
for  injury  thereto  when  it  is  less  than  the  diminution 
in  the  market  value  of  the  property  by  reason  of  the 
injury;  but,  if  the  cost  of  restoration  would  exceed 
the  diminution  in  value,  the  latter  measures  the  dam- 
ages." (Seeley  v.  Alden,  61  Pa.,  302,  100  Am.  Dec., 
642;  Lentz  v.  Carnegie,  145  Pa.,  612,  23  Atl.,  219,  27 
American  State  Rep.,  717.)  The  court  properly 
allowed  the  plaintiffs  to  show  what  was  the  expense 
of  filling  the  place  that  was  covered  with  slime.  This 
evidence  tended  to  show  the  extent  of  the  injury,  and 
it  was  competent  for  the  plaintiffs  to  show  that  they 
had  used  ordinary  care  to  reduce  the  damages.  The 
evidence  was  not  introduced  to  show  special  damages, 
but  simply  to  get  the  situation  before  the  jury.  The 
effect  on  the  health  of  the  neighborhood  was  also  com- 
petent for  the  same  reason,  and  to  show  why  the 
market  value  of  the  property  was  lessened. 

Judgment  affirmed. 
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Case  74.-'AOTION  BY  BOAiElD  OP  E3DUOATI0N  OP  WIN- 
CHESTER AG^AINST  THE  CITY  OF  WINCHESTER  TO 
TEST  THE  VALIDITY  OF  A  VOTE  OF  THE  CITY  INCUR- 
RING AN  INDEBTEDNBBS  FOR  SCHOOL  PURPOSES.— 
May  30. 

Board  of  Education  of  Winchester  v.  City  of  Win- 
chester. 


120    m\ 

134     441 


Appeal  from  Clark  Circuit  Court. 

James  M.  Benton,  Circuit  Judge. 

Judgment  for  defendant.    Plaintiff  appeals.      Re- 
versed. 

Cities — Incurring     Indebtedness — Two-thirds     Vote — Constitution- 
ality—iLegislatlve  Restrictions. 

1.  Cities — 'Incurring     Indebtedness — ^Votlng     Thereon — Two-thirds 

Voting — Constitutionality — ^Under  sec.  157  of  the  Constitution, 
providing  that  "no  city  ♦  ♦  ♦  shall  be  authorized  or  per- 
naitted  to  become  indebted  in  any  manner,  or  for  any  pur- 
{pose,  to  an  amount  exceeding  in  any  year  the  Income  and 
revenue  provided  for  such  year,  without  the  assent  of  two- 
thirds  of  the  voters  thereof  voting  at  an  election  held  for 
the  purpose,"  where  under  an  ordinance  of  a  city  of  the 
fifth  class  the  proposition  was  submitted  to  the  voters  of  said 
city  to  incur  an  indebtedness  of  f  15,000  and  issue  bonds  there- 
for, for  the  erection  of  a  school  building  therein,  more  than 
two-thirds  of  the  voters  voting  on  said  proposition  were  cast 
in  favor  thereof,  the  proposition  was  adopted,  although  the 
number  of  votes  cast  in  favor  of  such  proposition  was  not 
equal  to  two-thirds  of  all  the  votes  cast  at  said  election  on 
other  Questions  then  voted  on. 

2.  Same — ^Legislative  Refftriction— Wlhere  the  Constitution  author- 

izes the  Incurring  of  an  Indebtedness  by  a  city,  county  or 
taxing  district  by  the  assent  of  two^hirds  of  the  voters  of 
such  city,  county  or  taxing  district,  voting  thereon,  the  legis- 
lature can  not  add  to  such  constitutional  restriction,  and  the 
case  of  Belknap  v.  Louisville,  99  Ky.,  474,  in  so  far  as  it  holds 
otherwise,  is  overruled. 

J.  M.  STEVENSON  for  appellant. 
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PROPOSITIONS  AND  AUTHOBITIES. 

1.  The  word  "election"  as  used  in  sub-sec.  34  of  sec.  3490  of 
the  Ky.  Stats.,  refers  only  to  the  separate  and  distinct  vote  on 
the  proposition  of  incurring  an  indebtedness,  and  not  to  the  gen- 
eral November  election. 

2.  The  duties  of  the  canvassing  board  are  ministerial,  and  such 
board  can  ascertain  the  result  of  the  "election"  only  "upon  a 
canvass  of  the  returns  of  such  election."  (Ky.  Stats.,  sec.  3490, 
sub-sec.  34;  Huston  v.  Steele,  98  Ky.,  603.) 

3.  A  two-thirds  majority  of  those  voting  on  the  proposition  to 
incur  an  indebtedness  for  the  purpose  of  building  additions  to 
the  school  buildings  in  the  city  of  Winchester  is  sufficient  to 
carry  the  same.  (Montgomery  (bounty  Fiscal  Court  v.  Trimble, 
104  Ky.,  629;  County  of  Cass  v.  Johnson,  95  U.  S.,  360;  St  Joseph 
Township  V.  Rogers,  16  Wlall.,  644;  State  v.  Mayor  of  St.  Louis,  37 
Mo.,  270;  Gillispie  v.  Palmer,  20  Wis.,  544;  Walker  v.  Osevald, 
68  Md.,  1'46;  State  v.  Langlie,  5  N.  Dak.,  594;  State  v.  Barnes, 
3  N.  Dak.,  319;  State  v.  Grace,  20  Oregon.  154;  Bott  v.  Wurts  [N. 
J.3.  40  Atl.  Rep.,  740;  De  Soto  Parish  v.  Williams,  49  La  Ann., 
422.) 

PENDLETON  &  BUSH  for  appellees. 

POINTS  AND  AUTHORITIES. 

d.  Where  a  bonded  debt  is  to  be  imposed  upon  a  municipality, 
all  requirements  of  the  law  must  be  complied  with,  otherwise  such 
debt  is  not  a  binding  contract. 

2.  The  proposition  to  issue  bonds  failed  to  carry,  because  it 
did  not  receive  the  votes  of  "two-thirds  of  all  the  qualified  elec- 
tors" in  said  city.  (Belknap  v.  City  of  Louisville,  &e.,  99  Ky., 
488;  Resolution  of  Board  of  Education  of  Winchester,  —  Ky.  Law 
Rep.,  3;  Ordinance  of  City  of  Winchester,  —  Ky.  Law  Rep.,  5; 
sub-sec.  34,  sec.  3490,  Ky.  Stats.;  sec.  2854,  Ky.  Stats.;  Montgomery 
County  Fiscal  Court  v.  Trimble,  104  Ky.,  629;  Louisrille  Ordinance 
[cited  in  Belknap  case.].) 

3.  Sec.  157  of  the  Constitution  is  not  self-operative.  It  is 
restrictive,  and  as  the  right  to  submit  a  bond  issue  to  a  vote  may 
be  denied  in  the  absence  of  direct  authority  from  the  Legislature 
to  submit,  the  act  authorizing  a  submission  to  a  vote,  and  the 
ordinance  passed  pursuant  thereto,  may  provide  additional  restric- 
tions. (Belkns^  v.  City  of  Louisville,  99  Ky.,  488;  Montgomery 
County  Fiscal  Court  v.  Trimble,  104  Ky.,  639.) 

Opinion  by  Chief  Justice  Hobson — ^Reversing. 
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The  board  of  education  of  the  city  of  Winchester, 
Ky.,  having  by  resolution  requested  the  mayor  and 
board  of  council  of  the  city  to  incur  a  debt  not  ex- 
ceeding $15,000  for  the  purpose  of  erecting  and  equip- 
ping additions  to  the  existing  school  buildings,  and 
to  issue  bonds  therefor,  the  council  adopted  an  ordi- 
nance submitting  the  question  of  incurring  the  debt 
to  the  people  at  the  next  regular  election,  which  was 
held  on  November  8, 1904.  At  that  election  633  votes 
were  cast  in  favor  of  incurring  the  indebtedness,  and 
300  were  cast  against  the  proposition.  The  highest 
number  of  votes  cast  in  the  election  was  1,421.  It 
will  be  thus  seen  that  more  than  two-thirds  of  the  votes 
cast  on  the  proposition  were  in  favor  of  it,  but  that  not 
two-thirds  of  the  electors  voting  at  the  election  voted 
for  it. 

Sec.  157  of  the  Constitution  in  part  provides:  ''No 
county,  city,  town,  taxing  district,  or  other  municipal- 
ity shall  be  authorized  or  permitted  to  become  in- 
debted, in  any  manner  or  for  any  purpose,  to  an 
amount  exceeding,  in  any  year,  the  income  and  revenue 
provided  for  such  year,  without  the  assent  of  two- 
thirds  of  the  voters  thereof,  voting  at  an  election  to  be 
held  for  the  purpose ;  and  any  indebtedness  contracted 
in  violation  of  this  section  shall  be  void.'' 

In  Belknap  v.  Louisville,  99  Ky.,  474,  18  Ky.  Law 
Rep.,  313,  36  S.  W.,  1118,  34  L.  E.  A.,  256,  59  Am.  St. 
Rep.,  478,  it  was  held — construing  this  provision  of 
the  Constitution — ^that  the  assent  of  tw'o-thirds  of  the 
voters  actually  voting  at  the  general  election  when  the 
question  is  submitted  is  necessary  to  carry  it,  and  not 
merely  two-thirds  of  those  who  vote  upon  the  question. 
But  in  Montgomery  County  Fiscal  Court  v.  Trimble, 
104  Ky.,629,  20  Ky.  Law  Rep.,  827,  47  S.  W.,  773,  42 
L.  R.  A.,  738,  this  case  was  overruled,  and  it  was  held 
vol.  120—88 
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that  the  assent  of  two-thirds  of  the  electors  voting  on 
the  subject  is  sufficient  to  carry  the  proposition,  with- 
out regard  to  the  number  of  votes  cast  for  other  pur- 
poses at  the  election.  In  the  Belknap  case  it  was  also 
held  that  additional  restrictions  might  be  imposed, 
and  that,  aside  from  sec.  157  of  the  Constitution,  the 
statute  under  which  the  question  was  submitted  might 
require  the  assent  of  more  than  two-thirds  of  the  elec- 
tors voting  at  the  election,  and  not  merely  of  those 
voting  on  the  question.  In  that  case  it  was  further 
held  that  the  statute  then  before  the  court  required  the 
assent  of  more  than  two-thirds  of  all  the  electors  vot- 
ing at  the  election.  This  part  of  the  opinion  was  not 
overruled  in  the  Trimble  case,  as  the  statute  there 
only  required  the  assent  of  more  than  two-thirds  of 
those  voting  on  the  subject.  It  is  insisted  for  the  ap- 
pellee that  the  statute  and  ordinance  under  which  the 
vote  here  in  contest  was  taken  are  substantially  the 
same  as  in  the  Belknap  case,  and  that,  therefore,  the 
rule  there  announced  applies.  The  circuit  court  so 
held,  and  the  board  of  education  appeals. 

Every  provision  of  the  Constitution  is  mandatory. 
When  it  is  provided  that  indebtedness  to  a  certain 
amount  shall  not  be  incurred  without  the  assent  of 
two-thirds  of  the  electors  voting  at  an  election  to  be 
held  for  that  purpose,  it  necessarily  follows  from  the 
constitutional  provision  that  such  an  indebtedness 
may  be  incurred  with  the  assent  of  two-thirds  of  the 
voters.  The  Legislature  can  neither  subtract  from 
nor  add  to  the  constitutional  requirement.  The  con- 
stitutional provision  regulates  the  subject,  and  re- 
moves it  entirely  from  legislative  control. 

In  Cooley  on  Constitutional  Limitations,  side  page 
64,  it  is  said:  ** Another  rule  of  construction  is  that, 
when  the  Constitution  defines  the  circumstances 
under  which  a  right  may  be  exercised  or  a  penalty  im- 
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posed,  the  specification  is  an  implied  prohibition 
against  legislative  interference  to  add  to  the  condition, 
or  to  extend  the  penalty  to  other  cases.  On  this 
ground  it  has  been  held  by  the  Supreme  Court  of 
Maryland  that,  where  the  Constitution  defines  the 
qualifications  of  an  officer,  it  is  not  in  the  power  of 
the  Legislature  to  change  or  superadd  to  them,  unless 
the  power  to  do  so  is  expressly  or  by  necessary  impli- 
cation conferred  by  the  Constitution  itself.  Other 
cases  recognizing  the  same  principle  are  referred  to 
in  the  note/' 

Again,  on  side  page  79,  it  is  said:  "We  are  not, 
therefore,  to  expect  to  find  in  a  Constitution  provisions 
which  the  people,  in  adopting  it,  have  not  regarded 
as  of  high  importance,  and  worthy  to  be  embraced  in 
an  instrunuent  which  for  a  time,  at  least,  is  to  control 
alike  the  govemuDent  and  the  governed,  and  to  form 
a  standard  by  which  is  to  be  measured  the  power  which 
can  be  exercised  as  well  by  the  delegate  as  by  the 
sovereign  people  themselves.  If  directions  are  given 
respecting  the  timies  or  modes  of  proceeding  in  which 
a  powter  should  be  exercised,  there  is  at  least  a  strong 
presumption  that  the  people  designed  it  should  be  ex- 
ercised in  that  time  and  mode  only;  and  we  impute 
to  the  people  a  want  of  due  appreciation  of  the  pur- 
pose and  proper  province  of  such  an  instrument  wihen 
we  infer  that  such  directions  are  given  to  any  other 
end — especially  when,  as  has  already  been  said,  it  is 
but  fair  to  presume  that  the  people  in  their  Constitu- 
tion have  expressed!  themselves  in  carefiil  and 
measured  terms,  corresponding  with  the  immense  iip- 
portance  of  the  powers  delegated,  and  with  a  view  to 
leave  as  little  as  possible  to  implication.  '*  The  statute 
relied  on  is  sub-sec.  34  of  sec.  3490,  wtich  provides  that 
the  debt  mjay  be  created  **if,  upon  a  canvass  of  the 
votes  cast  at  such  election,  it  appears  that  two-thirda 
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of  all  the  qualified  voters  in  such  town  shall  have  voted 
in  favor  of  incurring  such  indebtedness."  The  usual 
construction  of  such  statutes,  wihere  no  means  are 
provided  to  ascertain  the  number  of  votes  in  the  mu- 
nicipality, is  that  it  refers  to  the  votes  cast  on  the  ques- 
tion, (State  V.  LangUe,  5  N.  D.,  594,  67  N.  W.,  958, 
32  U  E.  Ai,  723 ;  County  of  Cass  v.  Johnston,  95  U.  S., 
360,  24  L.  Ed.,  416;  St.  Joseph's  Township  v.  Rogers, 
16  Wall.,  644,  21  L.  Ed.,  328.)  The  rule  is,  also,  that 
a  statute  will,  if  possible,  be  construed  to  be  constitu- 
tional, rather  than  the  contrary.  But  however  this 
may  be,  we  are  of  opinion  that  the  Legislature  can 
add  nothing  to  the  constitutional  restriction,  and  the 
Belknap  case,  in  so  for  as  it  holds  otherwise,  is  over- 
ruled. 

Judgment  reversed  and  cause  remanded  for  further 
proceedings  consistent  herewith. 


Case  76.— ^APPLICATION  OP  BIRDflB  BUCKNESR  FOR  LET- 
TERS  OF  ADMINISTRATION  ON  THE  ESTATE  OP  HBR 
DECEJAISED  FATHER,  ALEX.  BUCKNER.— Mey  31. 

120  506  Backner's  AdrnV  v.  Backner. 

136     280j  :.  . 

Appeal  from  Marion  Circuit  Court. 

Charles  Patterson,  Circuit  Judge. 

From  the  judgment  of  the  circuit  court  reversing 
the  order  of  the  county  court,  appealed.    AflSrmed. 

Preeonal    Representative— ^Who  Entitled  to    Qualify— Discretion 
of  Court — Legitimacy  of  Child— 'Presumptions. 

!L  Personal  Representative— Who  EJntltled  to  Qualify— Discretion 
of  Court— Under  sec.  3896,  Ky.  Stats.,  providing  that  "the 
iCoiirt  having  Jurisdiction  s-hall  grant  administration  to  the 
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relatives  of  the  deceased,  who  apply  for  same,  preferring  the 
surviving  husband  or  wife,  and  then  such  others  as  are  next 
entitled  to  distribution,  or  one  or  more  of  them  whom  the 
court  shall  adjudge  will  best  manage  the  estate,"  the  first 
in  rank  as  distributee  is  entitled  as  a  matter  of  right  to  ad- 
minister upon  the  decedent's  estate,  provided  such  distributee 
Dossesses  otherwise  legal  qualifications  to  act.  Where,  how- 
ever, there  Is  but  one  distributee  this  discretion  can  not 
exist  if  the  distributee  makes  application  before  the  second 
county  court  from  the  death  of  the  Intestate. 
2.  Legitimacy  of  Child— 'Presumptions — Where  it  is  shown  by  the 
evidence  that  a  child  was  bom  to  the  wife  after  her  marriage 
to  her  husband,  and  during  their  wedlock  and  within  the 
usual  period  of  gestation,  the  law's  conclusive  presumption 
is  that  the  offspring  is  legitimate. 

W.  S.  PRYOIR   and  H.  P.  OOOPBR  for  appellants. 

€ec.  3896,  Ky  Stats.,  in  establishing  the  precedence  to  the 
right  of  administration,  provides:  "Tlie  court  having  jurisdiction 
shall  grant  administration  to  the  relations  of  the  deceased  who 
apply  for  the  same,  preferring  the  surviving  husband  or  wife,  and 
then  such  others  as  are  next  entitled  to  distribution."  ♦  •  • 
But  we  do  not  understand  that  this  provision  of  the  statute  is 
so  mandatory  in  its  character  as  to  compel  the  county  court,  after 
hearing  all  the  facts,  to  appoint  one  to  such  an  imi>ortant  position 
who,  he  is  satisfied,  is  unfit  to  manage  or  control  the  estate.  And 
even  if  that  construction  should  be  given  the  section  in  question 
by  this  court,  still  there  is  no  doubt  but  what  Birdie  had  the  right 
to  waive  the  qualification  as  administratrix  in  favor  of  her  grand- 
mother and  Rice.  This '  she  seems  to  have  done,  according  to 
the  proof  in  this  case,  without  any  Inducement  from  any  of  the 
parties  who  are  now  seeking  to  have  the  Judgment  of  the  circuit 
court  reversed.  Smith,  the  witness  who  was  present  when  she 
signed  these  papers,  is  a  man  of  most  excellent  character — in 
fact,  his  character  has  not  been  brought  in  question.  The  mother 
of  Birdie,  who  was  present  at  the  time,  makes  no  statement  con- 
tradicting what  Smith  has  said  about  it;  and  it  is  apparent  from 
all  the  facts  not  only  that  Birdie  is  unfit  to  act  as  personal  repre- 
sentative, but  that  she  voluntarily,  and  of  her  own  accord,  relin- 
quished her  right  to  administer  in  favor  of  her  grandmother. 

W.  C.  McCHORD,  B,  D.  WARiFIBLJ>  and  LAFB  S.  PENCE  for 
appellee. 
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POINTS  AND  CltATI(J*rS. 

1.  A  county  court  has  no  authority  to  appoint  a  person  not  a 
distributee  of  an  intestate's  estate  until  the  second  term  of  tiie 
county  court  after  the  Intestate's  death,  and  the  statute  cm'thls 
subject  is  mandatory,  and  any  such  appointment  before  the  second 
county  court  Is  void.  (Ky.  Stats.,  sees.  3896  and  3897;  Under- 
wood V.  Underwood,  111  Ky.,  966.) 

2.  A  void  judgment  may  be  attacked  collaterally.  (Freeman 
on  Judgments,  116,  117,  120, 121.) 

3.  A  child  bom  in  lawful  wedlock  is  presumed  to  be  legitimate. 
The  fact  that  the  birth  occurred  during  lawful  wedlock  being 
proven,  establishes  a  prima  facie  case  of  legitimacy,  and  shifts 
the  burden  of  proof  on  those  seeking  to  establish  the  contrary. 
To  bastardize  the  issue  of  a  married  wonmn  the  proof  must  be 
such  as  to  establish  the  fact  of  illegitimacy  beyond  a  reasonable 
doubt.  (MlcKelyy  on  Evidence,  sec  41;  Jones  on  Evidence,  sec  92; 
Strode  v.  MoGivens'  Heirs,  2  Bush,  621;  Danelll  v.  Danelli's  Adm'r, 
4  Bush,  60;  Goss  v.  Froman,  89  Ky.,  631;  Sergent  v.  North  Cum- 
berland Co.,  23  Ky.  Law  Rep.,  2226;  Lewis  v.  Sizemore,  78  Ky., 
122,  25  Ky.  Law  Rep.,  1356.) 

Opinion  by  Judge  O'Reab — ^Affirming. 

Alex.  Buckner,  a  resident  of  Marion  county,  died 
intestate  in  June.  Within  a  few  days  after  his  death, 
and  before  another  term  of  the  Marion  County  Court, 
application  was  made  to  the  county  court  for  letters 
of  administration  upon  his  estate.  Appellee,  Birdie 
Buckner,  applied,  claiming  to  be  his  only  child  and 
heir  at  law.  Lucinda  Buckner,  the  mother  of  the  de- 
cedent, waived  by  a  writing  her  right  to  be  appointed, 
and  application  was  made  on  behalf  of  Frank  Bice,  at 
the  instance  of  a  creditor  of  the  decedent.  Birdie 
Buckner  ?s  right  to  qualify  was  resisted  by  Lucinda 
Buckner  and  Frank  Rice,  on  the  ground  that  she  was 
not  Alex.  Buckner 's  daughter,  but  that  she  was  a  bas- 
tard child  of  Adex.  Buckner 's  divorced  wife.  The 
county  court  rejected  Birdie  Buckner's  claim  to  ad- 
minister, and  appointed  Lucinda  Buckner  and  Frank 
Bice  as  administrators.    Birdie    Buckner    appealed 
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to  the  circuit  court,  where,  upon  the  evidence,  it  was 
decided  that  she  was  the  legitimate  child  of  Alex. 
Buckner,  and  was  consequently  entitled  to  administer 
upon  his  estate.  From  the  last-named  judgment 
Lucinda  Buckner  and  Frank  Eice  prosecute  this  ap- 
peal. 

Without  detailing  the  evidence,  we  deem  it  sufficient 
to  say  on  the  question  of  fact  that  we  are  convinced 
that  Birdie  Buckner  wias  bom  to  Alex.  Buckner's  wife 
after  their  marriage,  and  during  their  wedlock,  and 
within  the  usual  period  of  gestation,  after  he  had 
had  opportunity  to  have  begotten  her.  In  that  state 
of  case  the  law's  conclusive  presumption  is  that  the 
offspring  is  legitimate. 

Under  the  statutes  of  descent  and  distribution,  there 
being  no  widow,  the  only  child  of  the  decedent  became 
his  sole  distributee.  By  sec.  3896,  Ky.  Stats.,  1903, 
it  is  provided:  *'The  court  having  jurisdiction  shall 
grant  administration  to  the  relations  of  the  deceased 
who  apply  for  the  same,  preferring  the  surviving  hus- 
band or  wife,  and  then  such  others  as  are  next  entitled 
to  distribution,  or  one  or  more  of  them  whom  the  court 
shall  adjudge  will  best  manage  the  estate."  Under 
this  statute  the  relation  first  in  rank  as  distributee  is 
entitled  as  a  matter  of  right  to  administer  upon  the 
decedent's  estate,  provided  such  distributee  possesses 
otherwise  legal  qualifications  to  act,  as,  for  example, 
is  a  person  who  is  a  resident  of  the  Commonwealth, 
and  of  contractual  age  and  capacity.  By  the  succeed- 
ing section,  if  no  such  person  apply  for  administration 
at  the  second  county  court  from  the  death  of  the  in- 
testate, the  court  may  grant  administration  to  a  cred- 
itor, or  to  any  person  in  the  discretion  of  the  court. 
The  discretion  vested  by  these  sections  is,  first,  to 
select  from  the  distributees,  where  there  are  more 
than  one  of  the  same  rank  or  degree  of  relation,  such 
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one  or  more  as  the  court  shall  judge  will  best  manage 
the  estate.  Where,  however,  there  is  but  one  distribu- 
tee, this  discretion  can  not  exist  if  the  distributee 
makes  application  before  the  sec^ond  county  court  from 
the  death  of  the  intestate.  After  that  time  the  court 
may,  in  its  discretion,  grant  letters  of  administration 
to  any  other  person.  Appellee  having  showto  a  legal 
right  to  qualify  as  administratrix  of  her  father's 
estate,  and  being  the  only  person  so  entitled  to  qualify, 
the  county  court  erred  in  refusing  to  appoint  her. 

Wherefore,  the  judgment  of  the  circuit  court  is 
affirmed. 

Petition  by  appellant  for  rehearing  overruled. 


Case  76.— 'ACTION  BY  LUCINDA  BUCKNER  AND  ANOTHER 
AS  ADMINISTRATORS  OP  ALEX.  BUCKNBR,  DEJCEASED, 
AOAINST  THE  LOUISVIDLE  &  NASHVILLE  R.  R.  CO. 
FOR  CAUSING  THE  DEATH   OP  INTESTATE.— May  31. 


120    600 

^i?S  HS  Buckner's  Adm'rs  v.  Louisville  &  Nashville 


R  R  Co. 

Appeal  from  Marion  Circuit  Court. 

Chas.  Patterson,  Circuit  Judge. 

From  a  judgment  dismissing  the  petition  plaintiffs 
appeal.    E^versed. 

1.  Administrators  —  Appointment  —  County  Court — Jurisdiction — 
Action  by — ^Plea  in  Abatement— Where  an  -action  was  brought 
against  a  railroad  company  by  L.  B.  and  F.  R.,  who  sued  as 
administrators  of  deceased  for  damages  for  causing  his  death, 
It  was  error  in  the  lower  court  to  sustain  a  plea  in  abatement 
to  the  action  on  the  ground  that  the  plaintiffs  were  not  en- 
titled to  be  appointed  as  such  administrators,  because  not 
next  of  IsXa  to  tbe  decease^U 
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2.  Same — The  county  court  ^having  the  Jurisdiction  to  appoint  an 
administrator  of  a  decedent,  necessarily  has  the  right  to 
determine  whether  a  given  applicant  is  related  to  the  dece- 
dent in  the  degree  authorizing  her  appointment,  and  the 
fact  that  such  court  erred  in  so  deciding,  and  appointed 
another,  such  appointment,  though  erroneous,  is  not  void. 

W.  S.  PRYQR  and  H.  P.  COOPER  for  appellants. 

W.  C.  McOHORD,  B.  D.  WAIR'FIE2LD  and  LAFE  S.  PBN€B  for 
appellees. 

(Note — This  case  was  tried  with  preceding  case  of  Buckner's 
Adm'r  v.  Buckner,  to  which  reference  is  made  for  briefs.) 

Opinion  by  Judge  O'Bear — ^Reversing. 

Alex.  Buckner,  deceased,  was  killed,  it  is  claimed, 
by  the  negligence  of  appellee  company  in  the  opera- 
tion of  one  of  its  trains.  A  suit  was  brought  against 
appellee  by  Lucinda  Buckner  and  Frank  Rice,  who 
sued  as  administrators  of  Alex.  Buckner,  to  recover 
from  appellee  the  damages  sustained  by  the  estate 
of  the  intestate  by  reason  of  the  destruction  of  his 
life.  Appellee  pleaded  in  abatement  that  the  plain- 
tiffs, Lucinda  Buckner  and  Frank  Bice,  had  never  been 
the  administrators  of  Alex.  Buckner;  that  the  order 
of  the  county  court  attempting  to  appoint  them  was 
void  because  of  lack  of  jurisdiction  in  that  court  to 
make  the  order  when  it  was  made.  This  plea  was 
based  upon  the  fact  that  the  county  court  proceeded 
to  make  the  appointment  of  the  plaintiffs  as  admmis- 
trators  before  the  second  term  of  the  county  court 
after  the  death  of  decedent,  when  another,  to  wit. 
Birdie'  Buckner,  the  sole  distributee  of  the  decedent, 
was  applying  for  letters  of  administration  in  her  owin 
name.  It  is  claimed  that  sec.  3896  of  the  Ky.  Stats., 
of  1903,  limits  the  right  of  the  county  court  in  selecting 
administrators  of  the  decedent's  estate  within  the  first 
tw!o  months  after  his  death  to  such  of  his  relations 
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as  are  next  entitled  to  distribution  of  Ms  estate,  and 
that  the  court  is  without  jurisdiction  to  appoint  a 
stranger  administrator  until  after  two  terms  of  the 
county  court  have  passed  after  the  death  of  decedent 
The  case  of  Underwood  v.  Underwood,  111  Ky.,  966, 
23  Ky.  La^  Eep.,  1287,  65  S.  W.,  130,  is  relied  on. 

The  fact  was  shown  that  Birdie  Buckner  was  legally 
entitled  to  qualify  as  administratrix  of  Alex.  Buck- 
ner. (See  opinion  this  day  delivered  in  Alex.  Buck- 
ner's Administrators  v.  Birdie  Buckner,  27  Ky.  Law 
Eep.,  1032,  87  S.  W.,  776.)  But  it  does  not  follow 
that  the  judgment  of  the  county  court  appointing  Lu- 
cinda  Buckner  and  Fi'ank  Bice  as  administrators  of 
Alex.  Buckner  was  void.  The  facts  are  materially 
different  from  the  state  of  case  presented  in  Under- 
wood V.  Underwood.  Here,  if  Birdie  Buckner  was 
not  the  legitimate  child  of  Alex.  Buckner,  then  he  died 
withotit  issue,  so  far  as  the  record  discloses.  In  that 
event  his  mother  would  have  been  the  next  of  kin, 
and  entitled  to  distribution  of  his  estate.  The  county 
court,  having  the  jurisdiction  to  appoint  an  administra- 
tor of  the/estate,  must  necessarily  have  the  right  to 
determine  whether  a  given  applicant  is  related  to  the 
decedent  in  the  degree  claimed.  It  was,  therefore, 
competent  for  that  tribunal  to  adjudge  the  fact  that 
Birdie  Buckner  was  not  in  fact  a  daughter  of  the  de- 
cedent. Having  the  right  to  adjudge  that  fact,  the 
judgment  of  the  county  court,  though  erroneous, 
is  not  void.  That  Frank  Kice,  a  stranger,  wias  ap- 
pointed as  co-administrator  with  the  motlier  of  the 
decedent,  can  not  affect  tlie  validity  of  the  county 
court's  order  appointing  the  two  so  far  as  to  make  it 
(^oid.  If  it  had  been  true  that  Birdie  Buckner  was 
not  decedent's  daughter,  then,  as  his  mother  would 
have  been  entitled  to  administer,  she  alone  would  have 
had  the  right  to  complain  that  another  was  associated 
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with  her  in  the  office  of  admdnistrator.  As  she  qual- 
ified jointly  with  him  without  complaint,  no  one  else 
will  be  heard  to  raise  the  objection. 

As  the  judgment  of  the  county  court  appointing  Lu- 
cinda  Buckner  and  Frank  Bice  as  administrators  was 
not  void,  but  merely  erroneous,  they,  until  their  office 
was  terminated  by  a  reversal  of  the  county  court's 
order  appointing  them,  or  was  otherwise  ended,  had 
all  the  authority  that  would  have  been  possessed 
by  the  administrator  rightfully  appointed,  counse- 
quently,  tiiey  could  bring  a  suit  in  behalf  of  the  dece- 
dent's estate,  and  could  bind  the  estate  in  any  matter 
in  which  a  legally  appointed  administrator  could  bind 
it.  The  sureties  upon  their  bonds  would  be  liable  for 
their  mlal-administration.  Therefore  the  plea  in 
abatement  in  this  case  was  not  good,  at  least  until  the 
judgment  of  the  circuit  court  reversing  the  appeal 
of  Birdie  Buckner  v.  Lucinda  Buckner  and  Frank 
Rice. 

The  judgment  dismissing  the  petition  absolutely  in 
this  case  is  reversed,  and  cause  remanded  with  direc- 
tions to  allow,  the  case  to  proceed  in  the  name  of  the 
rightful  administrator,  if  it  should  be  so  desired. 


Case  77.— ACTION  BY  T.  P.  WAGNER  AGAINST  JAMBS 
HATCHEJR  TO  CANCEL  A  DEED  AND  QUIET  THE  TITLE 
TO  A  TRACT  OP  LAlND.-^May  31. 


Hatcher  v.  Wagner. 


Appeal  from  Pike  Circuit  Court. 
A.  J,  KiBK,  Circuit  Judge, 
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Judgment  for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Attachments — ^Levy^  on  Land — Sufficiency — Amendment — Rights  of 
Purchaser  Without  Notice. 

1.  Under  Civil  Code  of  Practice,  sec.  203,  declaring  that  an  attach- 
t       ment  on  land  shall  be  executed  by  leaving  a  copy  of  the  order 

with  the  occupant,  or,  if  there  be  no  occupant,  in  a  conspic- 
uous place  thereon,  the  levy  of  an  order  of  attachment  on 
a  tract  of  land  owned  by  one  party  defendant  by  giving  the 
occupant  a  copy  and  posting  another  does  not  create  a  lien 
upon  a  different  tract  of  land  half  a  mile  distant  and  owned 
by  another  defendant. 

2.  Amendment—Rights   of   Purchaser     Without     Notice— Where 

the  return  of  the  execution  of  an  order  of  attachment  was 
insufficient  to  show  that  the  attachment  became  a  lien  on  cer- 
tain land,  the  amendment  of  the  return  so  as  to  show  that 
it  was  levied  on  the  land  in  question  could  not  relate  back 
to  the  time  of  the  levy,  so  as  to  affect  the  rights  of  one  who 
purchased  without  notice  of  the  attachment  before  the 
amendment  of  the  return,  under  Ky.  Stats.,  sec.  2358,  sub- 
sec.  2,  providing  that  title  of  purchaser  without  notice  shall 
not  be  affected  unless  memorandum  of  attachment  was  duly 
filed  in  the  county  clerk's  office. 

J.  M.  YORK  and  HAZBLRIGG  &  HAZELRIGG  for  appellant 

JAMBS  GOBLB  for  appellee. 

(No  briefs.) 

Opinion  by  Judge  Nunn — Affirming. 

On  the  26th  day  of  February,  1892,  T.  B.  Scott  pur- 
chased from  one  Meyer  Schamburg  and  wife  the  tract 
of  land  in  controversy,  and  received  a  conveyance  for 
the  same.  On  the  4th  day  of  June,  1892,  Scott  and 
wife  sold  and  conveyed  this  land  to  T.  P.  Wagner,  the 
appellee.  Before  these  sales,  A.  J.  Auxier  and  James 
M.  York,  on  the  18th  of  June,  1890,  instituted  a  suit 
against  Meyer  Schamburg  and  others  on  a  debt  against 
them,  and  sued  out  an  order  of  attachment  against 
their  property,  which  was,  on  the  21st  of  July,  1890, 
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levied  by  the  sheriff  of  Pike  county,  who  indorsed  on 
it  the  following  return:  ** Executed  by  delivering 
to  J.  H.  Leslie  a  copy  of  the  within,  and  posted  a  copy 
of  the  same  on  J.  H.  Leslie's  land,  July  21st,  1890.'* 
Auxier  and  York  took  judgment  for  their  debt  at  the 
•jJanuary,  1899,  term  of  the  Pike  Circuit  Court,  sus- 
taining their  attachment,  and  decreeing  the  sale  of 
two  tracts  of  their  land  to  satisfy  their  judgment 
The  second  tract  described  in  the  judgment  included 
the  land  in  controversy.  The  two  tracts  of  land  were 
sold  on  the  20th  of  March,  1899,  and  purchased  byj 
the  appellant.  Hatcher.  A|ppellee  was  present,  andl 
objected  to  th'e  sale,  so  far  as  it  embraced  the  land  ia 
controversy,  on  the  ground  that  he  wias  the  owner  ofl 
it.  The  sale  was  approved  by  the  court,  and  botB 
tracts  were  conveyed  to  the  appellant,  and  he  waa 
awarded  a  writ  of  possession.  This  suit  was  insti- 
tuted to  cancel  the  deed  to  appellant,  in  so  far  as  it 
embraced  the  land  purchased  by  appellee,  and  to  quiet 
his  title  to  same.  He  succeeded  in  the  court  beloWj 
hence  this  appeal. 

Appellant  claims  that  the  land  was  under  attacE- 
ment,  in  the  suit  of  Auxier  and  York  v.  M.  Scham- 
burg,  &c.,  at  the  time  appellee  purchased;  that  a  lid 
pendens  existed,  and  the  title  the  appellee  acquired  is 
inferior,  and  should  yield  to  his  superior  and  better 
title.  The  appellee  contends  that  no  part  of  the  land 
in  controversy  was  levied  upon  by  the  attachment 
referred  to,  and  that  no  lien  or  lis  pendens  existed; 

The  first  proposition  is,  wias  the  land  in  question 
levied  on!  It  is  shown  to  be  a  separate  and  distinct 
tract,  situated  more  than  half  a  male  from  that  on 
which  J.  H.  Leslie  lived;  that  neither  Leslie  nor  any 
one  else  was  occupying  it  at  the  time ;  that  all  the  levy 
that  was  made  was  to  give  J.  H.  Leslie  a  copy  of  the 
attachment^  and  to  post  another  on  the  land  he  then 
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occupied,  which  was  the  first  tract  described  in  the 
judgment  of  Auxier  and  York  v.  Schamburg,  &c. 
We  expressly  reserve,  and  do  not  decide,  the  question 
whether  the  levy  of  this  attachment  was  sufficient  to 
create  a  lien  on  the  land  between  the  parties  to  ihe 
action.  The  question  before  us  is,  was  the  descrip- 
tion of  the  land  in  the  officer's  return  sufficient  to 
create  a  lis  pendens  lien,  so  as  to  make  the  title  of  a 
third  party,  a  purchaser,  subject  to  the  lien! 

Th-e  Code  and  Statutes  prescribe  how  an  attachment 
lien  on  real  estate  may  be  obtained  and  continued. 

Sec.  203  of  the  CivU  Code  of  Practice  provides: 
**The  order  of  attachment  shall  be  executed  by  the 
sheriff  without  delay  in  the  following  manner:  (1) 
Upon  real  property,  by  leaving  with  the  occupant 
thereof,  or,  if  there  be  no  occupant,  in  a  conspicuous 
place  thereon,  a  copy  of  the  order.  *' 

Sub-sec.  2  of  sec.  2358  of  the  Statutes  provides: 
*'No  attachment  or  execution  hereafter  issued,  nor 
levy  or  sale  under  either  shall  in  any  ma^ne^  affect 
the  right,  title  to,  or  interest  of  a  subsequent  pur- 
chaser, lessee  or  incumbrancer  without  notice  thereof 
of  any  real  estate  or  any  interest  jtherein  upon  which 
attachment  or  execution  may  be  or  may  have  been 
levied,  except  from  the  time  there  shall  be  filed  in  the 
office  aforesaid  (county  clerk's  office)  a  memiorandran, 
showing  the  number  and  style  of  the  action  in  which 
said  attachment  or  execution  issued,  the  court 
from  which  it  issued,  the  number,  if  any,  of  such 
attachment  or  execution,  the  date  thereof,  and  the 
name  of  the  persons  in  whose  favor  and  against 
whomi  respectively  it  issued.  Such  notice  may  be 
filed  by  any  party  in  interest. ' ' 

It  is  conceded  that  this  provision  wlas  not  complied 
with  by  the  attaching  creditors  ar  any  one  in  intecest, 
but  it  is  contended  by  appellant  that  appeUoe  had 
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notice  of  the  existence  of  the  levy  and  lien  before  he 
purchased.  Upon  the  question  of  notice  there  was 
an  issue,  and  the  proof  very  conflicting.  In  our  opin- 
ion, the  levy  of  an  order  of  attachment  on  one  tract 
of  land  by  giving  the  occupant  a  copy  and  posting 
another  on  it  creates  a  lien  on  that  tract,  and  affects 
the  parties  to  the  action,  as  well  as  subsequent  pur- 
chasers ;  but  such  a  levy  can  not  be  extended  to  another 
and  different  tract,  at  least  one-half  mile  distant 
from  it,  so  as  to  give  a  lien  on  it  which  would  affect  a 
subsequent  purchaser,  lessee,  or  incumbrancer. 
There  being  no  one  occupying  the  land  in  controversy, 
an  attachment  lien  could  be  created  on  it,  so  as  to 
affect  a  subsequent  purchaser,  lessee,  or  incumbrancer, 
only  by  leaving  in  a  conspicuous  place  on  the  land  a 
copy  of  the  order.     The  Code  requires  this. 

On  the  2d  of  May,  1899,  and  after  the  purchase  of 
the  land  by  the  appellant  at  the  commissioner's  sale, 
the  person  who  was  the  oflScer  who  levied  the  attach- 
ment was  permitted  by  the  court  to  amend  his  return 
by  giving  a  more  particular  description  of  the  prop- 
erty levied  upon  by  him.  He  endeavored  to  describe 
it  in  such  a  way  as  to  include  the  land  in  controversy. 
What,  was  the  purpose  of  procuring  this  amended 
return  almost  nine  years  after  the  levy?  If  a  lien  ex- 
isted by  virtue  of  a  levy,  it  was  all  appellant  could 
demand ;  and,  if  it  did  not  exist  to  the  extent  to  make 
appellee  a  pendente  lite  purchaser,  the  amended  re- 
turn could  not  relate  back  to  the  levy  and  cut  off  the 
right  of  an  intervening  purchaser.  (Stone  v.  Con- 
nelly, 1  Met.,  657,  71  Am.  Dec,  499;  Jones  v.  Lusk,  2 
Met.,  359.)     . 

For  these  reasons,  the  judgment  of  the  lower  court 
is  affirmed. 


Digitized  by 


Google 


608  KENTUCKY  EEPORTS.       [Vol.120. 

Hackett  v.  Brooksville  Graded  School  District,  &c. 


Case  78.— ACTION  BY  THOMAS  HACKETT  AGAINST  THH 
BROOKSVILLE  GRADED  SCHOOL  DISTRICT  AND  OTHERS 
FOR.  AN  INJUNCTION  AOAINST  THE  USB  OF  PRAYERS 
AND  SONGS  AliLEGED  TO  BE  SECTARIAN.  AND  THE 
READING  OF  KING  JAMES'  TRANSLATION  OP  THE 
BIBLE  IN  SAID  SCHOOL.— May  31. 


Hackett  v.  Brooksville  Graded  School  District,  ftc 

Appeal  from  Bracken  Circuit  Court. 

James  P.  Harbeson,  Circuit  Judge. 

From  a  judgment  of  dismissal  plaintiff  appeals. 
AflSrmed. 

Public  Soliools — Opening  With  Prayer— Sectarianism — ^Public 
Worship — Objection  by  Parents — Bible — 'King  James*  Trans- 
lation— Reading  in  School. 

1.  Public     Schools — Opening     With     Prayer— Sectarianism— The 

Brooksville  Graded  School  in  this  State  is  maintained  by  the 
State  by  taxation.  It  is  open  to  all  white  children  withhi 
certain  ages,  who,  or  whose  parents,  reside  in  the  district 
In  opening  this  school  every  morning  the  following  prayer 
was  offered:  "Our  Father,  who  art  In  Heaven,  we  ask  Thy 
aid  in  our  day's  work.  Be  with  us  in  all  we  do  and  say.  Give 
us  wisdom  and  strength  and  patience  to  teach  these  children 
as  they  should  be  taught.  Mlay  teacher  and  pupil  have  mutual 
love  and  respect.  Watch  over  these  children  both  in  the 
schoolroom  and  on  the  playground.  Keep  them  from  being 
hurt  in  any  way,  and  at  last  when  we  come  to  die  may  none 
of  our  number  be  missing  around  Thy  throne.  These  things 
we  ask  for  Christ's  sake.  Amen."  Held — That  such  prayer 
is  not  "sectarian,"  eithei*  in  form  or  substance,  within  the  mean- 
ing of  sec.  5  or  sec.  189  of  the  Ky.  Constitution,  or  of  sec.  4368, 
Ky.  Stats. 

2.  Public  Worship — Objection  by  Parents— Though  it  be  conceded 

that  any  prayer  is  worship,  and  that  public  prayer  is  public 
worship,  where  children,  whose  parents  object,  are  not  re- 
quired to  attend  at  such  prayer  service,  the  school  can  not 
be  considered  "a  place  of  worship,"  nor  are  its  teachers 
"ministers  of  religion"   within  the  contemplation  of  sec.  6 
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of  the  Ky.  Constitution,  although  a  prayer  may  be  offered 
incidentally  at  the  opening  of  the  school  by  the  teacher. 

I,  Holy  Bible — ^Reading  In  Schools — Sectarian  Instruction — ^Wte 
believe  the  reason  and  weight  of  the  authorities  support  the 
view  that  the  King  James'  translation  of  the  Bible  is  not  a 
"sectarian"  book  within  the  meaning  of  the  Ky.  Stats.,  sec. 
4368,  which  provides  that  "no  books  or  other  publications  of 
a  sectarian,  infidel  or  immoral  character  shall  be  used  or 
distributed  in  any  common  school,  nor  shall  any  sectarian, 
Infldel  or  immoral  doctrine  be  taught  therein,"  and  when  used 
merely  by  reading  in  the  common  schools,  without  note  or 
oommeni^by  teachers,  is  not  sectarian  instruction,  nor  does 
such  use  of  the  Bible  make  the  schoolhouse  a  house  of  re- 
ligious worship. 

4.  Same — Sectarian  Book— That  the  Bible,  or  any  particular 
edition,  has  been  adopted  by  one  or  more  denominations  as 
authentic,  or  by  them  asserted  to  be  Inspired,  can  not  make 
it  a  sectarian  book.  The  book  itself,  to  be  sectarian,'  must 
show  that  it  teaches  the  peculiar  dogmas  of  a  sect  as  such, 
and  not  alone  that  it  is  so  comprehensive  as  to  include  them 
by  the  partial  interpretation  of  its  adherents.  Nor  is  a  book 
sectarian  merely  because  It  was  edited  or  compiled  by  those 
of  a  particular  sect.  It  Is  not  the  authorship,  nor  mechanical 
composition  of  the  book,  nor  the  use  of  It,  but  its  contents 
that  give  it  its  character. 

'WM.  A.  BYRNE  for  appellant. 


STATEMENT. 

Appellant,  Thomas  Hackett,  a  housekeeper  in  Brooksville, 
Bracken  county,  Ky.,  sends  his  children  to  the  school  of  appellees, 
a  common  school  maintained  by  the  public  under  the  common 
school  laws  of  Kentucky.  At  thlai  school  appellant  complains 
that  appellees  conduct  religious  exercises  during  school  hours, 
with  the  children,  consisting  of  prayers,  denominational  hymn 
singing,  and  reading  of  King  James  edition  of  the  Bible. 

1.  The  holding  of  these  exercises,  he  claims,  violates  sec.  189 
of  the  Ck)nstitution  of  Kentucky,  which  declares  that  "No  por- 
tion of  any  fund  or  tax  now  existing,  or  that  may  hereafter  be 
raised  or  levied  for  educational  purposes,  shall  be  appropriated 
to,  or  used  by,  or  in  aid  of,  any  church,  sectarian  or  denomina- 
tional school." 

2.  He  maintains,  also,  that  the  King  James  edition  of  the  Bible 
is  a  sectarian  book,  and  that  its  use  in  the  schools  in  such  manner 
J«  forbidden  by  sec.  4368,  Ky.  Stats.:  "No  books  or  other  publica- 

yol.  1^—39 
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tlons  of  a  sectarian,  iiLfidel  or  immoral  character,  shall  be  used 
or  distributed  in  any  common  school;  nor  shall  any  sectarian,  in- 
fidel or  immoral  doctrine  be  taught  therein."  (Sec.  4368,  Ky. 
Stats.) 

3.  It  is  his  contention  that  his  children  are  entitled  to  all  the 
school  time  in  said  school  without  interruption  by  denominational 
or  devotional  exercises,  and  he  asks  simply,  upon  the  proof  pre- 
sented and  the  admissions  made  by  appellees,  that  this  honorable 
court  direct  the  court  below  to  enjoin  the  further  holding  of 
such  exercises  in  the  school  with  the  school  children. 

appellees'  admission  in  answIr. 

Appellees  in  their  answer  admit  that  they  open  the  exercises 
in  the  school  by  reading  a  portion  of  the  Bible  known  as  the  King 
James  Translation,  and  offering  a  prayer  to  the  Deity. 
The  points  for  decision  theu,  on  the  admitted  facts,  are: 
1..  Is  it  allowed  to  read  the  King  James  edition  of  the  Bible 
to  the  pupils  in  a  public  school,  in  connection  with  prayers  to  God, 
during  school  hours? 

2.  Is  it  allowed  to  offer  prayers  to  God  during  school  hours  in 
the  public  school? 

3.  Is  the  King  James  eddtion  of  the  Bible  a  sectarian  book? 
The  school  of  appellees  is  a  part  of  the  public  school  system  of 

this  State;  is  maintained  by  taxation  upon  all  persons  and  prop- 
erty alike,  of  citizens  of  Kentucky,  whether  they  are  believers  in 
any  religion,  or  religious  sect,  or  be  non-believers,  eveh  infidels. 
To  permit  religious  exercises  in  such  a  school,  objectionable  to 
citizens  who  desire  their  children  to  attend  such  a  school,  and  who 
bave  a  right  to  their  attendance  at  such  a  school,  is  most  cer- 
tainly giving  a  preference  to  "a  religious  sect,  society,  or  denomi- 
nation, particular  creed,  mode  of  worship,  or  system  of  ecclesiasti- 
cal polity." 

AUTHORITIES  CITED. 

'.Constitution  of  Kentucky,  sec.  189;  Ky.  Stats.,  sec.  4368;  Board 
of  Trustees  of  Mdrganville  School  v.  Thomas,  12  Ky.  Law  Rep., 
832;  State,  ex  rel  Weise,  &c.  v.  District  Board  of  School  District 
No.  80,  City  of  Bdgerton,  76  Wis.,  177;  Constitution  of  Wisconsin, 
sec.  3,  art.  10;  Laws  of  Wisconsin  (1883),  sec.  8,  chap.  251;  Con- 
stitution of  Nebraska,  sec.  4,  art  1;  sec.  2,  art.  8;  State,  ex  rel 
Freeman  v.  Sheve,  &c.(Neb.),  91  N.  W.,  846;  Constitution  of  Ohio, 
sec.  7;  sec.  2;  Board  of  EMucatlon  v^  Minor,  33  O.  S.,  211;  Pfeiffer 
V.  Board  of  ETducation  of  Detroit,  118  Mich.,  560;  Constitution  of 
Michigan,  art.  4-41;  art.  4-40;  ant.  4-39;  Moore  v.  Monroe,  64 
Iowa;    Spiller  v.  Wilbum,  12    Allen    (Miass.),  127;    Donohue  v. 
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Richards,  38  Miaine^  379;  Oonstitution  of  Maine,  art.  1,  sec.  3; 
MoOormick  v.  Bart,  95  Illinois,  263;  Ck>Dstitution  of  lUinoifl,  art 
2,  sec.  3;  Vidal,  &c.  v.  (Mrard's  Bx'rs,  7  How.,  125;  Constitution 
of  Kentucky,  sec.  5;  Bill  of  Rights  of  Kentucky,  sub-sec.  2  of  sec.  1; 
Kentucky  Stats.,  sec.  2960;  sec.  3217. 

B.  L.  WORTHINGTON  for  appellees. 

The  two  questions  involved  on  this  appeal  are: 

1.  Does  the  offering  of  prayer  to  God  in  opening  a  school,  such 
as  was  offered  in  the  Brooksville  school,  make  that  school  a  "sec- 
tarian school,"  within  the  meaning  of  sec.  189  of  the  Constitution? 

2.  Is  the  King  James  translaiUon  of  the  Bible  a  "sectarian  book," 
within  the  meaning  of  sec.  4368^  Ky.  Stats.? 

The  answer  to  those  questions  hinges  entirely  on  the  meaning 
of  the  word  "sectarian,"  as  used  in  our  Oonstitution  and  Statutes. 
That  is  a  question  of  conBtitutional  and  statutory  construction 
simply,  a  question  of  law  and  not  a  question  of  fact  to  be  proved 
or  disproved  by  the  opinion  of  witnesses.  No  man,  be  he  priest, 
preacher  or  layman,  is  a  competent  witness  to  prove  what  the 
Constitutional  Convention  mean^t,  or  what  the  Legislature  m^nit, 
by  the  use  of  the  word  "sectarian." 

1.  If  there  is  such  a  thing  as  prayer  to  God  which  Is  not  sec- 
tarian, then  certainly  the  prayers  witU  which  the  Brooksville 
school  were  opened  were  not  sectarian. 

The  Constitutional  Convention  which  adopted  sec.  189  was 
opened  with  prayer  every  morning.  Did  that  make  it  a  "sectarian" 
Constitutional  Convention?  The  two  Houses  of  the  Kentucky  Leg- 
islature are  opened  with  prayer  every  day.  Does  that  make  them 
a  "sectarian"  Senate,  and  a  "sectarian"  House  of  Representatives? 
Conventions  to  nominate  candidates  for  President  of  the  United 
States,  and  for  Governors  and  other  officers  of  the  States,  are 
usually  <H>ened  with  prayer.  Does  that  make  them  "sectarian" 
conventions? 

Obviously  appellant  is  attaching  a  meaning  to  the  word  "sec- 
tarian," used  in  sec.  189  of  the  Constitution,  very  different  from 
the  one  the  convention  which  framed  that  Constitution  attached 
to  it,  when  he  claims  that  the  prayers  offered  in  the  Brooks- 
ville Public  School  made  it  a  "sectarian"  school. 

No  authority  whatever  supports  the  proposition  that  the  saying 
of  a  prayer  at  the  opening  of  any  body  of  men  or  children  makes 
that  a  "sectarian"  body  of  people. 

2.  The  question  about  which  there  is  any)  room  for  dispute 
relates,  not  to  the  prayers  offered,  but  to  the  book  read  in  the 
Brooksville  school.  Is  the  King  James  translation  of  the  Bible 
a  "sectarian  book,"  within  the  meaning  of  sec.  4368,  Ky.  Stats.? 
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The  whole  argument  of  appellant  virtually  concedes  that  if 
the  King  James  translation  is  a  sectarian  hook,  then  so  is  the 
Douay  trans'latlon,  and  so  is  every  other  translation. 

'Mtich  of  appellant's  argument  is  devoted  to  an  endeavor  to 
show  that  the  King  James  translation  differs,  in  some  particulars, 
from  the  Douay  translation.  But  the  conclusion  that  counsel 
draws  from  that  circumstance  that  either  one  or  the  other,  or  hoth, 
of  these  translations  are  sectarian,  is  a  complete  non  sequitur. 
EJven  the  original  Greek  copies  of  the  Bible  now  in  existence 
do  not  agree  entirely.  There  are  many  verbal  differences  in  the 
three  oldest  copies  of  the  Greek  Bible  now  known.  Are  each  of 
those  three  old  Greek  manuscripts  sectarian  books,  within  the 
meaning  of  the  Kentucky  Constitution  and  Statutes? 

Before  the  law  can  say  that  the  King  James  translation,  or  any 
other  translation,  of  the  Bible  is  sectarian,  the  law  must  say,  and 
the  Legislature  must  have  meant  to  say,  that  it  teaches  the  sound- 
ness of  the  doctrines  of  some  particular  sect  and  the  unsoundness 
of  the  contrary  doctrines  of  all  other  sects.  And  then  that  par- 
ticular sect  will  be  the  established  Church  of  the  State  of  Ken- 
tucky. 

AUTHORITIES  CITED. 

State  V.  Scheve,  59  L.  R.  A.,  927;  Vidal  v.  Girard's  E^c'rs,  2 
Howard,  200;  State  v.  District  Board,  20  Am.  St.  Rep.,  41;  Pfeiffer 
V.  Board  of  Education  of  Detroit,  42  L.  R.  A.,  536;  Mbore  v. 
Monroe,  52  Am.  St.  Rep.,  444;  Donahue  v.  Richards,  61  Am.  St 
Dec,  256;  County  of  Cook  v.  Industrial  School,  8  Am.  St."  Rep.,  415. 

Opinion  by  Judge  O'Bear — ^Affirming. 

Appellant,  who  resides  in  tlie  town  of  Brooksville, 
and  has  children  attending  th«  BTooksville  graded 
common  school,  brought  this  suit  against  the  trustees 
and  teachers  of  the  school,  seeking  an  injunction 
against  the  use  of  the  English  translation  of  the  Bible, 
known  as  the  *'King  James '^  or  *' authorized  edition,'' 
and  to  prevent  the  teachers  from  opening  the  school 
with  prayers  or  songs  alleged  to  be  of  a  denomina- 
tional character.  On  full  hearing  the  injunction  was 
denied,  and  the  petition  dismissed. 

To  get  at  the  exact  question  presented  for  decision 
on  this  appeal,  we  will  eliminate  the  allegation  con- 
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ceming  worship  of  God  by  singing  of  sectarian  songs. 
There  was  no  proof  whatever  that  any  songs  of  any 
kind  had  been  snng  during  the  school  year  in  which 
the  suit  was  brought,  nor  was  it  either  required  or 
.permitted.  Whether  it  was  permissible  to  have  sung 
the  songs  complained  of  is  not,  therefore,  a  matter 
considered  by  the  court. 

Appellant  invokes  sec.  189  of  the  Constitution  of 
Kentucky  and  sec.  4368,  Ky.  Stats.,  1903,  which  read 
as  follows : 

*^No  portion  of  any  fund  or  tax  now  existing,  or 
that  may  hereafter  be  raised  or  levied  for  educational 
purposes,  shall  be  appropriated  to,  or  used  by,  or  in 
aid  of  any  church,  sectarian  or  denomdnational 
school.^'     (Sec.  189,  Constitution.) 

**No  books  or  other  publications  of  a  sectarian,  in- 
fidel or  immoral  diaracter,  shall  be  used  or  distributed 
in  any  commlon  school ;  nor  shall  any  sectarian,  infidel 
or  immoral  doctrine  be  taught  therein.*'  (Sec.  4368, 
Ky.  Stats.,  1903.) 

The  Brooksvilie  graded  common  school  is  main- 
tained by  the  State  by  the  imposition  of  taxes.  It 
is  open  alike  to  all  white  children  within  certain  ages 
who  or  whose  parents  are  residents  of  the  district.  It 
is  in  no  sense  a  sectarian  church  or  denominational 
school.  Sec.  189  of  the  Constitution  was  aimed  not 
to  regulate  the  curriculum  of  the  comanjon  schools  of 
the  State,  but  to  prevent  the  appropriation  of  public 
money  to  aid  schools  maintained  by  any  church  or 
sect  of  religionists.  If  the  Constitution  deals  directly 
with  the  question  of  compulsory  worship,  it  is  in  sec. 
5,  which  reads  as  follows:  **No  preference  shall  ever 
be  given  by  law  to  any  religious  sect,  society  or 
denomination;  nor  to  any  particular  creed,  mode  of 
worship  or  system  of  ecclesiastical  polity;  nor  shall 
any  person  be  compelled  to  attend  any  place  of  wor- 
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ship,  to  contribute  to  the  erection  or  maintenance  of 
any  such  place,  or  to  the  salary  or  support  of  any 
minister  of  religion;  nor  shall  any  man  be  compelled 
to  send  his  child  to  any  school  to  which  he  may  be 
conscientiously  opposed;  and  the  civil  rights,  priv- 
ileges or  capacities  of  no  person  shall  be  taken  away, 
or  in  any  wise  diminished  or  enlarged,  on  account 
of  his  belief  or  disbelief  of  any  religious  tenet,  dogma, 
or  teaching.  No  human  authority  shall,  in  any  case 
whatever,  control  or  interfere  with  the  rights  of  con- 
science.'* If,  under  the  guise  of  public  instruction, 
children  should  be  required  to  attend  schools  where 
worship  of  God  was  compulsory,  it  would  seem  to  be 
within  the  prohibition  of  that  section.  We  find  from 
the  evidence  in  this  case  that,  while  chapters  or  pas- 
sages from  the  Bible  (King  James  translation)  were 
read,  and  prayers  were  offered  by  the  teachers  at  the 
opening  of  the  school  each  morning,  appellant's  child- 
ren, who  are  memibers  of  the  Roman  Catholic  Church, 
were  not  required  to  attend  during  those  exercises, 
nor  were  tShey  or  others  who  were  conscienciously 
opposed  to  doing  so  required  to  participate  in  them. 

Two  questions  are  prlBsented  by  the  record  for 
decision:  (1)  Does  the  offering  of  prayer  to  God  in 
opening  a  school  such  as  was  offered  in  the  Brooks- 
ville school,  make  that  school  a  ''sectarian  school," 
within  the  meaning  of  section  189  of  the  Constitution! 
(2)  Is  the  King  James  translation  of  the  Bible  a 
''sectarian  book,"  within  the  meaning  of  section  4368, 
Ky.  Stats.? 

The  prayer  that  wtas  offered,  and  which  it  is  urged 
converted  the  school  into  a  sectarian  school,  is  as  fol- 
lows: "Our  Father  who  art  in  Heaven,  we  ask  Thy 
aid  in  our  day's  work.  Be  with  us  in  all  we  do  and 
say.  Give  us  wisdom  and  strength  and  patience  to 
teach  these  children  as  they  should  be  taught    May 
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teadner  and  pupil  have  mutual  love  and  respect 
Watch  over  these  children,  both  in  schoolroom  and  on 
the  playground.  Keep  them  from  being  hurt  in  any 
way,  and  at  last,  wben  wie  come  to  die,  may  none  of 
our  number  be  missing  around  Thy  Throne.  These 
things  we  ask  for  Christ's  sake.  Amen."  It  has  not 
been  pointed  out  to  us  wherein  the  prayer  quoted  is 
sectarian  in  its  construction.  The  Reverend  Father 
James  A.  Cusack,  a  witness  for  api)ellant>  asseverates 
that,  in  his  opinion,  it  is  sectarian.  But  he  admits 
that  there  is  nothing  in  it  repugnant  to  the  doctrines 
of  his  religious  belief  (Boman  Catholic).  Nor  does  he 
claim  that  it  is  promulgated,  authorized,  or  used  by 
any  sect  of  religionists  whatever.  As  neither  the  form 
nor  substance  of  the  prayer  complained  of  seem  to 
represent  any  peculiar  view  or  dogma  of  any  sect  or 
denomination,  or  to  teach  them^  or  to  detract  from  those 
of  any  other,  it  is  not  sectarian,  in  the  sense  that  the 
word  is  commonly  used  and  understood,  and  as  it  was 
evidently  intended  in  the  section  quoted.  The  con- 
stitutional convention,  in  framing  the  organic  law  for 
all  the  people  of  the  State,  must  be  presumed  to  have 
used  ordinary  words,  not  according  to  the  peculiar 
views  of  a  few,  but  as  generally  used.  The  word 
'^sectarian,"  from  the  connection  in  which  it  is  used, 
cannot  be  given  the  construction  contended  for  by, 
appellant,  which  seems  to  be  that  any  form  of  prayer 
not  authorized  by  a  particular  church  is  sectarian. 

Though  it  be  conceded  that  any  prayer  is  worship, 
and  that  public  prayer  is  public  wordiip,  still  appel- 
lant's children  were  not  compelled  to  attend  the  place 
where  the  worshiping  was  done  during  the  prayer. 
The  schopl  was  not  **a  place  of  worship,*'  nor  are 
its  teachers  "ministers  of  religion,''  within  the  con- 
templation of  sec.  5  of  the  Constitution,  although  a 
prayer  may  be  offered  uiddaatally  at  the  opening  o| 
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the  school  by  a  teacher.  Meetings  of  the  General  As- 
sembly are  opened  by  prayer,  and  other  State  institu- 
tions authorize  the  worship  of  God.  They  have  never 
been  regarded  as  fostering  sectarian  teachings.  The 
complaint  in  this  case  goes  only  to  the  sectarian 
feature  of  the  exercises,  not  because  they  were  re- 
ligious. It  is  not  contended  that  it  was  the  purpose  of 
the  Constitution  to  prevent  worship,  nor  to  prevent 
teachers  in  the  public  schools  from  assuming  worship- 
ful relations.  The  great  aim  was  to  keep  church  and 
State  forever  separate  as  distinct  institutions ;  to  pre- 
vent the  government  of  one  form  assuming  rightful 
control  of  the  government  of  the  other.  Nor  is  it 
clear  that  it  was  intended  to  keep  religion  out  of  the 
school,  though  it  is  apparent  that  one  aimy  at  leasts 
was  to  keep  the  "  church '^  out  The  question  is  not 
presented,  and  is  not,  therefore,  decided,  whether  any 
exercise  which  partakes  incidentally  of  worship  is 
prohibited. 

The  main  question,  we  conceive  to  be,  is  the  King 
James  translation  of  the  Bible,  or,  for  that  matter, 
any  edition  of  the  Bible,  a  sectarian  book?  There  is, 
perhaps,  no  book  that  is  so  widely  used  and  so  highly 
respected  as  the  Bible ;  no  other  that  has  been  trans- 
lated into  as  many  tongues;  no  other  that  has  had 
such  marked  influence  upon  the  habits  and  life  of  the 
world.  It  is  not  the  least  of  its  marvelous  attributes 
that  it  is  so  catholic  that  every  seeming  phase  of  be- 
lief finds  comfort  in  its  comprehensive  precepts. 
Many  translations  of  it,  and  of  parts  of  it,  have  been 
made  from  time  to  time,  since  two  or  three  centuries 
before  the  beginning  of  the  Christian  era.  And  since 
the  discovery  of  the  art  of  printing  and  the  manu- 
facture of  paper  in  the  sixteenth  century,  a  great  many 
editions  of  it  have  been  printed.  There  is  controversy 
over  the  authenticity  of  some  parts  of  some  of  the 
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editions.  lAnd  there  are  some  people  who  do  not  be- 
lieve that  any  of  it  is  the  inspired  or  revealed  word  of 
God.  Yet  it  remains  that  civilized  mankind  generally 
accord  to  it  a  reverential  regard,  while  all  who  stndy 
its  sublime  sentiments  and  consider  its  gre^t  moral 
influence  must  admit  that  it  is,  from  any  point  of 
view,  one  of  the  most  important  of  books.  That  it 
has  drawn  to  its  careful  study  and  research  into  its 
history  and  translations  so  many  profound  scholars 
of  history,  is  not  to  be  wondered  at.  The  result  has 
been  that,  while  many  editions  of  the  several  transla- 
tions have  been  made,  those  based  upon  the  revision 
compiled  under  the  reign  of  King  James  I,  1607- 
1611,  and  very  generally  used  by  Protestants,  and  the 
one  compiled  at  Douay  some  time  previous,  and  which 
was  later  adopted  by  the  Boman  Catholic  Church  as 
the  only  authentic  version,  are  the  most  commonly 
used  in  this  country.  That  the  Bible,  or  any  particular 
edition,  has  been  adopted  by  one  or  more  denomina- 
tions as  authentic,  or  by  them  asserted  to  be  inspired, 
cannot  make  it  a  sectarian  book.  The  book  itself, 
to  be  sectarian,  must  show  that  it  teaches  the  peculiar 
dogmas  of  a  sect  as  such,  and  not  alone  that  it  is  so 
compl-ehensive  as  to  include  them  by  the  partial  in- 
terpretation of  its  adherents.  Nor  is  a  book  sectarian 
merely  because  it  was  edited  or  compiled  by  those  of  a 
particular  sect.  It  is  not  the  authorship  nor  mechan- 
ical composition  of  the  book,  nor  the  use  of  it,  but  its 
contents,  that  give  it  its  character.  Appellant's 
view  seems  to  be  that  the  church  is  the  custodian  and 
interpreter  of  tBe  Bible  as  God's  word.  From  that 
it  is  supposed  that  any  Bible  not  put  forth  by  author- 
ity of  a  church  claiming  that  prerogative  is  sectarian. 
The  question  is  not  whether  the  version  used  is 
canonical  or  apocryphal.  That  question  does  not  at 
all  enter  into  the  matter.    Otherwise  it  would  iney-* 
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itably  lead  to  the  state  that  any  book  not  favored  by 
some  church  authority,  or  "wMch  may  be  supposed  by 
it  to  be  hostile  to  its  teachings,  would  be  sectarian.  In 
that  way  the  authority  of  a  church  could  largely  con- 
trol the  course  of  study  in  the  public  schools  by  issn- 
ing  its  bull  against  certain  scientific  or  moral  treatises 
as  being  atheistic  or  heretic  The  very  mischief  aimed 
at  by  the  f  ramers  of  the  Constitution,  and  byi  tiie  peo- 
ple adopting  it,  would  thus  be  accomplished,  viz.,  iiie 
interference  in  matters  of  State  by  the  church. 

If  the  Legislature  or  the  constitutional  convention 
had  intended  that  the  Bible  should  be  proscribed, 
they  wtould  simply  have  said  so.  The  word  ** Bible" 
is  shorter  and  better  understood  than  the  word  ^^see- 
tarian."  It  is  not  conceivable  that,  if  it  h^d  been 
intended  to  exclude  the  Bible  from  public  schools, 
that  purpose  would  have  been  obscured  within 
a  controversial  word.  Nor  can  we  c(moeive  that  un- 
der the  American  system  of  providing  thorough  edu- 
cation of  all  the  youtii,  to  fit  them  for  good  cxtizenship 
ill  every  sense,  the  Legislature  or  the  constitutional 
convention  could  have  intended  to  exclude  from  their 
course  of  instruction  any  consideration  of  such  a 
work,  whose  historical  and  literary  value,  aside  from 
its  theological  aspects,  would  seem  to  entitie  it  to  a 
high  place  in  any  well-ordered  course  of  general  in^ 
struction.  The  history  of  a  religion^  including  ite 
teachings  and  claim  of  authority — as,  for  example, 
the  writings  of  Confucius  or  Mahomet — migltt  be 
profitably  studied.  Why  may  not  also  the  wisdom  of 
Solomon  and  the  life  of  Christ  f  If  &e  same  things 
were  in  any  other  book  than  the  Bible,  it  iiv^uld  net  be 
doubted  that  it  was  within  the  discretion  of  the  sdioel 
boards  and  teachers  whether  it  was  expedient  te  in-> 
dude  them  in  the  common  school  course  of  study  wi<3h> 
out  violating  the  impartiality  of  the  law  coneftmiug 
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religious  beliefs.    The  objection  does  not  appear  to 
be  to  the  matter.    It  is  to  the  publication. 

A  learned  witness  for  appellant,  \v(ho  gives  it  as  a 
matter  of  religious  belief  and  teaching,  says  that  the 
church  is  the  interpreter  of  the  Bible,,  but  that  the 
Protestants  teach  on  the  contrary  that  every  one  is 
his  OMm  interpreter.  The  Constitution  may  be  said 
to  teach,  too,  that  every  one  is  his  own  interpreter,  for 
it  guarantees  that  every  one  may  worship  God  (which 
is  supposed  todnclude  the  study  of  His  revealed  word) 
according  to  the  dictates  of  his  own  conscience. 
Children  are  taught  the  Constitution  in  the  common 
schools.  May  it  not  be  said  then  with  equal  force  that 
to  teach  the  Constitution,  wfhich  itself  teaches  the  right 
of  perfect  freedom  in  the  worship  of  God,  is  sectarian, 
because  some  sect  might  deny  that  it  was  right  to 
teach  the  children  to  worship  God  in  any  way  except 
according  to  the  teachings  of  that  particular  sect! 
Milton,  Newton,  Galileo,  as  well  as  Wickliflf e,  Whitting- 
ham,  and  Tyndale,  came  under  the  bans  of  the  church. 
The  philosophy  and  the  writings  of  these  great  think- 
ers, wherein  they  do  not  teach  sectarianism,  may  be 
used  in  the  public  schools,  and  in  some  part  are  so 
used,  in  spite  of  the  fact  that  at  one  time  they  were 
believed  to  be  hostile  to  God's  revelations  as  in- 
terpreted by  the  church.  This  same  question,  in  one 
form  or  another,  has  come  before  the  courts  of  the 
country  a  number  of  times.  It  has  not  been  so  free 
from  doubt  that  the  conclusions  of  the  judges  have 
always  been  harmonious.  This  has  been  in  part 
owing  to  the  differing  expressions  of  the  Constitu- 
tions and  statutes  being  interpreted.  While  allowing 
that  because  of  these  differences  in  language  the 
opinions  may  not  appear  to  be  precisely  in  point,  yet 
they  reflect  the  drift  of  judicial  opinion  in  this 
countryi  so  far  as  it  has  been  expressedi  concerning 
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the  main  idea — whether  the  Bible  is  a  sectarian  book. 
Likewise  whether  it  may  be  read  in  the  public  schools 
at  all.  While  some  of  the  Constitutions  construed 
in  terms  prohibit  the  use  of  sectarian  books  in  the 
public  schools,  yet,  independent  of  those  provisions, 
it  seems  to  be  generally  conceded  that  to  teach 
sectarianism  in  a  public  school  would  be  violative  of 
religious  freedom,  which  is  guaranteed  by  every  Con- 
stitution. With  this  explanation  we  will  briefly  re- 
view the  decisions  bearing  on  the  subject. 

One  of  the  earliest  cases,  celebrated  for  the  great 
learning  displayed,  as  well  as  by  the  distinguished 
ability  of  the  judge,  who  wrote  the  opinion,  is  Vidal 
V.  Girard's  Ex'r,  2  How.  (U.  S.),  127, 11  L.  Ed.,  205, 
opinion  by  Mr.  Justice  Story.  The  question  for  deci- 
sion, so  far  as  it  bears  on  this  case,  was  whether  a 
charitable  bequest  of  the  late  Stephen  Girard,  es- 
tablishing a  college,  prohibited  the  teaching  of 
Christianity  to  its  pupils.  The  will  contained  this 
restrictive  clause:  *^I  enjoin  and  require  that  no  ec- 
clesiastic, missionary,  or  minister  of  any  sect  what- 
ever, shall  ever  hold  or  exercise  any  station  or  duty 
whatever  in  said  college;  nor  shall  any  such  person 
ever  be  admitted  for  any  purpose,  or  as  a  visitor, 
within  the  premises  appropriated  to  the  purposes  of 
the  said  college.''  The  intention  of  the  testator,  so 
far  as  it  was  not  unlawful,  was  as  the  law  of  the  case. 
The  question  was,  did  he  intend  to  exclude  the  teach- 
ings of  Christianity,  or  its  being  taught  by  the  clergy! 
The  testator  himself  furnished  this  key  to  his  thought 
(page  133  of  2  How.,  11  L.  Ed.,  205):  ^^In  making 
this  restriction,  I  do  not  mean  to  cast  any  reflection 
upon  any  sect  or  person  whatsoever;  but  as  there 
is  such  a  multitude  of  sects,  and  such  a  diversity  of 
opinion  amongst  them,  I  desire  to  keep  the  tender 
minds    of   the    orphans,    who    are    to    derive    ad- 
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vantage  from  this  bequest,  free  from  the  excite- 
ment which  clashing  doctrines  and  sectarian  con- 
troversy are  so  apt  to  produce;  my  desire  is  that 
all  the  instructors  and  teachers  in  the  college  shall 
take  pains  to  instill  into  the  minds  of  the  scholars 
the  purest  principles  of  morality,  so  that,  in  their 
entrance  into  active  life,  they  may,  from  inclination 
and  habit,  evince  benevolence  toward  their  fellow- 
cfeatures,  and  a  love  of  truth,  sobriety  and  industry, 
adopting  at  the  same  time  such  religious  tenets  as 
their  matured  reason  may  enable  them  to  prefer." 

It  would  be  diflRcult  to  express  a  more  fitting  de- 
scription of  the  underlying  principles  of  our  govern- 
ment in  its  treatment  of  the  subject  of  public  educa- 
tion. In  construing  those  provisions  of  the  will 
which  we  have  quoted  as  bearing  particularly  on  the 
subject  whether  the  Bible  and  its  teachings  might  be 
employed  in  the  college  by  lay  teachers,  the  court 
said:  *^Why  may  not  the  Bible,  and  especially  the 
New  Testament,  without  note  or  comment,  be  read 
and  taught  as  a  divine  revelation  in  the  college;  its 
general  precepts  expounded,  its  evidences  explained, 
and  its  glorious  principles  of  morality  inculcated! 
What  is  there  to  prevent  a  work,  not  sectarian  upon 
the  general  evidences  of  Christianity,  from  being 
read  and  taught  in  the  college  by  lay  teachers!  Cer- 
tainly there  is  nothing  in  the  will  that  proscribes  such 
studies.  Above  all,  the  testator  positively  enjoins 
'that  all  the  instructors  and  teachers  in  the  college 
shall  take  pains  to  instill  into  the  minds  of  the 
scholars  the  purest  principles  of  morality,  so  that,  on 
their  entrance  into  active  life,  they  may,  from  inclina- 
tion and  habit,  evince  benevolence  towards  their  fel- 
low-creatures, and  a  love  of  truth,  sobriety,  and  in- 
dustry, adopting  at  the  same  time  such  religious 
tenets  as  their  matured  reason  may  enable  them  to 
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prefer/  Now,  it  may  well  be  asked,  what  is  there  in 
all  this,  which  is  positively  enjoined,  inconsistent  with 
the  spirit  or  truths  of  Christianity!  Are  not  these 
truths  all  taught  by  Christianity,  although  it  teaches 
much  more!  Where  can  the  purest  principles  of 
morality  be  learned  so  clearly  or  so  perfectly  as  from 
the  New  Testament?  Where  are  benevolence,  the 
love  of  truth,  sobriety,  and  industry,  so  powerfully 
and  irresistibly  inculcated  as  in  the  sacred  volume! 
The  testator  has  not  said  how  these  great  principles 
are  to  be  taught,  or  by  whom,  except  it  be  by  laymen, 
nor  what  books  are  to  be  used  to  explain  or  enforce 
them.  All  that  we  can  gather  from  his  language  is 
that  he  desired  to  exclude  sectarians  and  sectarianism 
from  the  college,  leaving  the  instructors  and  officers 
free  to  teach  the  purest  morality,  the  love  of  truth, 
sobriety,  and  industry,  by  all  appropriate  means; 
and,  of  course,  including  the  best,  the  surest  and  the 
most  impressive. ''  Two  points  are  emphasized  by 
the  reasoning  of  the  learned  judge:  (1)  That  it  was 
sectarianism  that  was  prohibited,  and  (2)  that  the 
Bible  is  not  a  sectarian  book — ^which  are  the  two 
points  most  prominent  in  this  case. 

Donahoe  v.  Richards,  38  Me.,  379,  61  Am.  Dec.,  256, 
was  an  action  against  a  school  board  for  expelling  a 
pupil  who  refused  to  read  the  English  version  of  the 
Bible,  that  book  having  been  adopted  by  the  board  as 
one  to  be  used  by  the  pupils  in  the  course  of  the 
school  work.  We  note  that  counsel  for  appellee  con- 
tends that  this  case  ought  not  to  be  regarded  as  au- 
thority, because  there  was  neither  statute  nor  consti- 
tutional prohibition  on  the  subject  of  sectarian  teach- 
ing. Yet  the  court  held  that:  *'The  common  schools 
are  not  for  the  purpose  of  instruction  in  the  theolo- 
gical doctrines  of  any  religion  or  of  any  sect.  The 
State  regards  no  sect  as  superior  to  any  other,  •  •  * 
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and,  if  the  tenet  of  any  particular  sect  were  so  taught, 
it  would  furnish  a  well-grounded  cause  of  complaint 
on  the  part  of  those  who  entertained  different  or  op- 
posing religious  sentiments. '^  The  court  held  that 
the  King  James  translation  of  the  Bible  was  not  a 
sectarian  book.  It  was  said:  ''The  Bible  was  used 
merely  as  a  book  in  which  instruction  in  reading  was 
given.  But  reading  the  Bible  is  no  more  an  inter- 
ference with  religious  belief  than  would  reading  the 
mythology  of  Greece  or  Borne  be  regarded  as  inter- 
fering with  religious  belief  or  an  affirmance  of  the 
pagan  creeds." 

In  Spiller  v.  Inhabitants  of  Wobum,  12  Allen 
(Mass.),  127,  it  was  held  that  the  public  school  com- 
mittee did  not  exceed  their  authority  in  passing  an 
order  that  the  Bible  should  be  read  at  the  opening  of 
the  schools  on  the  morning  of  each  day.  ''No  more 
appropriate  method  could  be  adopted,'*  said  the 
court,  "of  keeping  in  mind  of  both  teachers  and 
scholars  that  one  of  the  chief  objects  of  education,  as 
declared  by  the  statutes  of  this  Commonwealth,  and 
which  teachers  are  especially  enjoined  to  carry  into 
eflfect,  is  to  impress  on  the  minds  of  children  and 
youth  committed*  to  their  care  and  instruction  the 
principles  of  piety  and  justice,  and  a  sacred  regard 
for  truth.'' 

It  is  not  deemed  necessary  in  this  State  to  define  by 
statute  now  the  purposes  of  public  education.  They 
are  at  least  as  broad  as  the  broadest  under  any  similar 
system  in  use  in  any  of  the  States. 

Pfeiffer  v.  Board  of  Education  of  District,  118 
Mich.,  560,  77  N.  W,,  250,  42  L.  B.  A.,  536,  was  an 
application  to  the  court  to  compel  the  board  of  edu- 
cation to  discontinue  the  use  of  a  certain  book  known 
as  "Readings  from  the  Bible"  in  the  public  schools 
of  Detroit    The  Constitution  and  laws  of  Michigan 
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on  the  subject  of  religious  freedom  are  substantially 
as  are  ours,  save  there  was  no  express  inhibition  of 
sectarian  instruction  in  public  schools.  The  ques- 
tion decided  by  the  court  was  that  Eeadings  from  the 
Bible,  though  it  was  used  as  a  text-book  in  the  school, 
did  not  violate  constitutional  provisions  guarantying 
to  every  one  the  right  to  worship  Almighty  God  ac- 
cording to  the  dictates  of  his  own  conscience ;  nor  was 
it  a  compulsion  of  any  person  to  attend  or  support 
any  place  of  religious  worship,  or  to  pay  taxes  to. any 
minister  of  the  gospel  or  teacher  of  religion ;  nor  was 
it  an  appropriation  of  the  public  money  for  the  bene- 
fit of  any  religious  sect  or  society;  nor  was  it  a 
diminution  of  the  civil  rights  of  any  person  on  ac- 
count of  his  religious  belief.  One  judge  dissented 
from  the  opinion  of  the  court. 

In  Moore  v.  Monroe,  64  Iowa,  367,  20  N.  W.,  475,  52 
Am.  Eep.,  444,  it  was  shown  that  the  teachers  of  the 
school  were  accustomed  to  occupy  a  few  minutes  each 
morning  in  reading  selections  from  the  Bible,  in  re- 
peating the  Lord's  prayer^  and  singing  religious 
songs.  The  plaintiff  had  two  children  in  the  school, 
but  they  were  not  required  to  be  present  during  the 
time  thus  occupied.  A  statute  of  that  State  pro- 
vided: ''The  Bible  shall  not  be  excluded  from  any 
school  or  institution  in  this  State,  nor  shall  any  pupil 
be  required  to  read  it  contrary  to  the  wishes  of  his 
parent  or  guardian.'*  The  Constitution  of  the  State 
prohibited  the  Legislature  from  passing  any  law 
interfering  with  the  free  exercise  of  religious 
worship,  or  compelling  any  person  to  pay  taxes  to 
support  any  religion,  or  for  building  any  place  of 
worship,  or  the  maintenance  of.  any  ministry.  The 
plaintiff's  contention  was  that  by  the  use  of  the 
schoolhouse  as  a  place  for  reading  the  Bible,  repeat- 
ing the  Lord's  prayer,  and  singing  religious  songs  it 
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was  made  a  place  of  worship ;  that  his  children  were 
compelled  to  attend  a  place  of  worship,  and  he  as  a 
taxpayer  was  compelled  to  aid  in  building  and  repair- 
ing a  place  of  worship.  The  court  held  that  the  stat- 
ute did  not  have  any  of  the  effects  claimed  by  the 
plaintiff.  In  the  absence  of  such  a  statute,  a  rule  of 
the  school  board  to  the  same  effect  could  not,  of 
course,  violate  the  same  constitutional  principles,  if 
the  statute  would  not  have  done  so. 

The  Supreme  Court  of  Illinois,  in  McCormick  v. 
Burt,  95  m.,  263,  35  Am.  Bep.,  163,  held  that  a  rule  of 
the  directors  of  a  public  school  requiring  the  reading 
of  a  King  James  edition  of  the  Bible  for  15  minutes 
each  morning,  at  which,  however,  no  one  was  required 
to  be  present  or  to  participate  in,  was  not  unconstitu- 
tional as  interfering  with  the  religious  conviction  of 
the  plaintiff  and  his  father,  who  were  patrons  of  the 
school,  and  Roman  Catholics. 

In  none  of  the  States  from  which  the  foregoing 
opinions  have  been  cited  was  there  an  express  prohi- 
bition of  the  use  of  sectarian  books.  Still  in  all  of 
them  there  was  the  familiar  and  fundamental  consti- 
tutional provision  guarantying  religious  freedom, 
which  would  have  been  violated,  as  was  held  in  every 
instance,  either  in  terms  or  by  necessary  implication, 
by  the  teaching  of  sectarian  doctrines.  That  such 
would  have  been  the  result  of  such  teaching  seems  to 
us  to  be  perfectly  obvious.  In  the  very  learned  and 
exhaustive  note  by  Judge  Freeman  to  County  of 
Cook  V.  Industrial  School,  8  Am.  St.  Rep.,  386  (case 
reported  in  125  HI.,  540, 18  N.  E.,  183, 1  L.  R.  A.,  437), 
it  is  shown  that  the  Constitutions  of  24  States  con- 
tain provisions  prohibiting  the  payment  of  moneys 
or  any  appropriation  or  grant  for  the  support,  benefit 
or  in  aid  of  sectarian  schools.    The  editor,  comment- 
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ing  on  the  constitutional  provisions  mentioned,  and 
others  where  they  are  silent  upon  the  matter  of 
sectarianism,  says:  ^'In  view  of  the  above  decision^ 
and  constitutional  provisions,'  we  conclude  that  the 
words  used  in  the  several  Constitutions  in  point, 
where  the  language  does  not  expressly  so  indicate, 
must  have  been  intended  by  the  people  who  ratified 
them  to  provide  against  the  promulgation  or  teach- 
ing of  the  distinctive  doctrines,  creeds,  or  tenets  of 
any  particular  Christian  or  other  religious  sect  in 
schools  or  institutions  where  such  instruction  was  to 
be  paid  for  out  of  the  public  funds,  or  aided  by  such 
funds  or  by  public  grants,  and  that  a  school  or  institu- 
tion is  sectarian  when  the  doctrines  or  tenets  of  some 
particular  faith,  sect,  or  religion  are  taught  to  the  ex- 
clusion of  others;  and  especially  so  where  a  school  or 
institution  has  a  distinctive  or  strict  denominational 
name  descriptive  or  indicative  of  the  fundamental 
doctrines  of  the  sect  to  which  it  belongs ;  or  where  a 
school  or  institution  is  under  the  exclusive  control  of 
a  sect  having  such  name,  and  by  a  course  of  instruc- 
tion excluding  all  others,  seeks  to  inculcate  its  tenets 
alone,  it  is  then  sectarian;  and  it  makes  no  difference 
that  pupils  of  all  sects,  denominations,  and  religious 
beliefs,  or  those  of  no  belief,  are  permitted  the  ad- 
vantages of  such  school  or  institution.  It  is  what  is 
taught  that  is  the  determining  factor.'^ 

This  brings  us  to  the  consideration  of  the  authori- 
ties relied  on  by  appellant.' 

State  V.  District  Board  of  School  District  No.  8  of 
the  City  of  Edgerton,  76  Wis.,  177,  44  N.  W.,  967,  7  L. 
E.  A.,  330,  20  Am.  St.  Rep.,  41,  is  the  principal  case 
cited.  The  questions  there  presented  were  whether 
the  reading  of  selected  portions  of  the  King  James 
translation  of  the  Bible  during  school  hours  violated 
the  rights  of  conscience,  compelled  complainants  to 
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aid  in  support  of  a  place  of  religious  worship,  and 
was  sectarian  instruction.  All  .three  propositions 
were  decided  in  the  affirmative.  The  decision  is  ap- 
parently against  the  weight  of  authority.  The  court 
seemed  to  realize  as  much,  if  they  should  be  regarded 
as  all  bearing  on  the  same  principle.  Speaking  of 
them,  but  not  discussing  them  in  detail,  the  court 
said:  **A  number  of  cases  in  different  States,  sup- 
*posed  to  have  a  bearing  upon  the  main  question  here 
considered  and  determined  (to-wit,  whether  the  King 
James  version  of  the  Bible  is  a  sectarian  book),  have 
been  cited,  and  quotations  made  therefrom  iat  con- 
siderable length  by  the  respective  counsel  and  by  the 
circuit  judge  overruling  the  demurrer  to  the  answer. 
None  of  the  States  in  which  those  decisions  were 
made  seem  to  have  in  their  Constitution  a  direct  pro- 
hibition of  sectarian  instruction  in  the  public  schools. 
It  is  believed  that  this  State  was  the  first  which  ex- 
pressly embodied  the  prohibition  in  its  fundamental 
law,  and  we  are  not  aware  of  any  direct  adjudication 
of  the  question  under  consideration.'* 

The  court  seems  to  turn  the  case  upon  the  fact  that 
the  King  James  version,  ^  *  the  whole  of  it,  * '  was  used  as 
a  reading  book  in  the  school.  The  opinion  admits  that 
text-books  founded  upon  or  containing  extracts  from 
the  Bible  might  be  properly  used.  It  was  even  said: 
**The  constitutional  prohibition  of  sectarian  instruc- 
tion does  not  include  them,  even  though  they  may 
contain  passages  from  which  some  inferences  of 
sectarian  doctrine  might  possibly  be  drawn.  Further- 
more, there  is  much  in  the  Bible  which  can  not  justly 
be  characterized  as  sectarian.  There  can  be  no  valid 
objection  to  the  use  of  such  matter  in  the  secular  in- 
struction of  the  pupils.  Much  of  it  has  great  histor- 
ical and  literary  value,  which  may  be  thus  utilized 
Without  violating  the  constitutional  prohibition.    It 
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may  also  be  used  to  inculcate  good  morals — ^that  is, 
our  duty  to  each  other — ^which  may  and  ought  to  be  in 
culcated  by  the  district  schools.  No  more  complete 
code  of  morals  exists  than  is  contained  in  the  New 
Testament,  which  re-affirms  and  emphasizes  the  moral 
obligations  laid  down  in  the  Ten  Commandments." 
With  profound  respect  to  the  Supreme  Court  of 
Wisconsin,  we  are  nevertheless  imable  to  see  how  its 
position  can  be  maintained  logically.  For  it  takes  no 
notice  of  the  coiisci^itious  conviction  of  the  Jews,  or 
non-believers,  any  of  whom  may  have  as  valid  objec- 
tion to  the  use  of  any  part  of  the  New  Testament  as 
Roman  Catholic  citizens  have  to  the  King  James 
version.  It  seems  to  narrow  the  question  down  to 
matter  of  canonical  approval  of  the  printed  volumes. 
The  court  does  not  attempt  to  argue,  nor  do  we  see 
how  it  could  be  mainta^ined,  that  that  fact  alone  could 
make  a  book  sectarian  which  in  its  matter  was  not 
inherently  so. 

The  next  case  is  State  of  Nebraska  ex  reL  Freeman 
V.  Schere,  91  N.  W.,  846,  93  N.  W.,  169,  59  L.  R.  A., 
927.  The  Constitution  of  Nebraska  provides:  "No 
sectarian  instruction  shall  be  allowed  in  any  school  or 
institution  supported  in  whole  or  in  part,  by  the  pub- 
lic funds  set  apart- for  educational  purposes."  The 
action  complained  of  was  the  reading  of  selections 
and  extracts  from  the  "King  James  version  or  trans- 
lation of  the  Bible,"  and  the  singing  of  certain 're- 
ligious and  sectarian  songs,  and  the  offering  of 
prayer  to  the  Deity.  The  court  said:  "We  do  not 
think  it  wise  or  necessary  to  prolong  a  discussion  of 
what  appears  to  us  an  almost  self-evident  fact — ^that 
exercises  such  as  are  complained  of  by  the  relator  in 
this  case  both  constitute  religious  worship  and  are 
sectarian  in  their  character,  within  the  meaning  of  the 
Constitution.    Nor  do  we  feel  inclined  to  make  what 
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might  be  looked  upon  as  a  spurious  exhibition  of 
learning  by  quoting  at  length  from  the  many  judicial 
decisions  and  utterances  of  eminent  men  in  this 
country  concerning  the  subject.  Perhaps  the  case 
most  nearly  in  point,  because  of  similarity  both  of 
facts  involved  and  constitutional  enactments  con- 
strued to  the  case  at  bar,  is  State  ex  rel.  Weiss  v.  Dis- 
trict Board,  76  Wis.,  177,  44  N.  W.,  967,  7  L.  B.  A., 
330,  20  Am.  St.  Eep.,  41.'^ 

It  is  undeniably  the  peculiar  province  of  the 
Supreme  Courts  of  the  States  to  place  final  authorita- 
tive construction  upon  the  Constitutions  of  their  re- 
spective States  in  matters  involving  solely  their 
internal  policy.  Whether  the  reasons  given  by  the 
court  are  sound  or  not,  is  not  material  as  affecting  the 
binding  force  of  the  construction  upon  citizens  and 
others  whose  actions  come  up  for  consideration  by  the 
government  of  that  State.  But  where  the  opinion 
is  cite^  abroad  as  persuasive  argument  why  its  con- 
clusions should  be  elsewhere  adopted,  it  is  of  the  first 
importance  that. its  reasoning  should  be  sound.  That 
similar  provisions,  or  the  same  principle  of  law,  have 
frequently  come  before  other  high  courts  of  last  re- 
sort, and  been  by  them  decided  in  a  certain  way,  is  a 
fact  that  can  not  safely  be  ignored.  It  is  more  than 
likely  that  a  general  concurrence  of  judicial  opinion 
on  the  same  subject  is  apt  to  be  right.  Due  deference 
to  the  enlightened  judgment  of  the  learned  profession 
of  the  law,  and  to  all  concerned,  leave  no  alternative 
but  to  consider  all  that  has  been  said  by  courts  of 
equal  rank  upon  a  subject  of  such  universal  import- 
ance as  to  have  been  incorporated  in  some  form  in 
every  Constitution  of  the  States  of  America.  Two  of 
the  judges  of  the  Supreme  Court  of  Nebraska  confined 
their  concurrence  to  tha  point  of  **  sectarian  instruc- 
tion/*   On  petition  for  rehearing  the  cHef  justice 
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filed  a  response  -  on  behalf  of  the  court.  The  only 
case  admitted  to  have  a  direct  bearing  on  the  question 
opposing  the  court's  conclusions  was  the  Michigan 
case  cited  above.  But  we  observe  what  appears  to 
us  to  be  a  modification  of  the  original  opinion  in  parts 
of  the  response.  After  pointing  out  that  there  are 
admittedly  verbal  differences  between  the  King 
James  and  the  Douay  translations  of  the  Bible,  which 
some  sectarians  regard  as  material,  the  court  said: 
**But  the  fact  that  the  King  James  translations  may 
be  used  to  inculcate  sectarian  doctrines  affords  no 
presumption  that  it  will  be  so  used.  The  law  does 
not  forbid  the  use  of  the  Bible  in  either  version  in 
the  public  schools.  It  is  not  proscribed  either  by  the 
Constitution  or  the  statutes,  and  the  courts  have 
no  right  to  declare  its  use  to  be  unlawful  be- 
cause it  is  possible  or  probable  that  those  who  are 
privileged  to  use  it  will  misuse  the  privilege  by  at- 
tempting to  propagate  their  own  peculiar  theological 
or  ecclesiastical  views  and  opinions.  The  point  where 
the  courts  may  rightfully  intervene,  and  where  they 
should  intervene  without  hesitation,  is  where  legiti- 
mate use  has  degenerated  into  abuse — where  a 
teacher  employed  to  give  secular  instruction  has 
violated  the  Constitution  by  becoming  a  sectarian 
propagandist.  *  •  *  The  section  of  the  Consti- 
tution which  provides  that  *no  sectarian  instruction 
shall  be  allowed  in  any  school  or  institution  sup- 
ported, in  whole  or  in  part,  by  the  public  funds  set 
apart  for  educational  purposes,'  can  not,  under  any 
canon  of  construction  with  which  we  are  acquainted, 
be  held  to  mean  that  neither  the  Bible  nor  any  part 
of  it,  from  Genesis  to  Revelation,  may  be  read  in  the 
educational  institutions  fostered  by  the  State.'' 

The  court  also  wisely  noted  that  sectarian  instruc- 
tion might  occur  from  frequent  reading,  even  without 
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note  or  comment,  of  "judiciously  selected  passages/' 
and  observed  that  whether  such  practices  existed  as 
amounted  to  sectarian  instruction  must  be  determined 
Upon  the  facts  of  each  particular  case.  We  find  our- 
selves  in  entire  accord  with  the  views  quoted  above 
from  the  response  of  the  Nebraska  Supreme  Court. 

In  Board  of  Education  v.  Minor,  23  Ohio  St.,  211, 
13  Am.  Bep.,  233,  the  only  question  presented  or  de- 
cided was  whether  the  school  board  might  not  pro- 
hibit the  reading  of  the  Bible  in  the  public  schools. 
It  was  held  that  they  could;  that  nothing  in  the  laws 
of  that  State  made  it  compulsory  upon  the  boards  or 
teachers  to  use  the  Bible  as  a  text-book. 

We  believe  the  reason  and  weight  of  the  authori- 
ties support  the  view  that  the  Bible  is  not  of  itself  a 
sectarian  book,  and,  when  used  merely  for  reading 
in  the  common  schools,  without  note  or  comment  by 
teachers,  is  not  sectarian  instruction;  nor  does  such 
use  of  the  Bible  make  the  schoolhouse  a  house  of  re- 
ligious worship. 

The  judgment  of  the  circuit  judge,  having  been  in 
accord  herewith,  is  affirmed. 

Judge  Cantbill,  absent. 

Petition  for  rehearing  by  appellant  overruled. 


Caee  79.— AOTION  BY  PATTIB  D.  STONE  AGAINST  SAMUDL 
C.  NUOKOLS  AND  OTHBRS  TO  RiBOOVISl  ON&HAIiP  OF 
A  CBaiTAIN  TRACT  OP  LAND.— June  1. 


Nuckolsy  &c  T.  Stone. 


Appeal  from  Fayette  Circuit  Court. 
Watts  Pabkeb,  Circuit  Judge, 
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Judgment  for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Deeds — ^Vested  Estate — ^Deposited  With  Third  Party— Power  to 
Cancel — Power  Not  Elxerclsed — ^Death  of  Grantor— Validity 
of  Deed — A  deed  was  executed  by  D.  to  N.  for  land  in  which 
D.  retained  a  life  interest  and  said  deed  was  delivered  to 
G.,  wltih  written  directions  signed  by  both  grantor  and  gran- 
tee that  G.  should  surrender  it  to  the  grantor  whenever  it 
should  be  demanded  by  him,  and  the  grantor  then  had  the 
right  to  destroy  it;  but  if  not  bo  demanded  by  grantor  in 
his  lifetime  it  should  then  be  fited  by  G.  in  the  proper  ofQce 
for  record.  The  grantor  died  leaving  a  will  which  was 
executed  before  the  deed,  and  without  having  demanded 
the  deed  from  G.,  or  in  any  way  undertaking  to  cancel  it, 
and  upon  the  death  of  grantor  G.  filed  the  deed  for  record 
in  the  proper  ofllce.  Held — That  the  deed  and  written  con- 
tract must  be  read  together,  and  by  same  the  grantor 
vested  the  fee  in  the  grantees,  reserving  to  him«elf  a  life 
estate,  with  power  to  cancel  the  deed  in  a  certain  way, 
and  the  deed  not  having  been  defeated  in  the  manner  pre- 
scribed, became  absolute  at  his  death. 

J.  D.  &  G.  R.  HUNT,  LEWIS  A.  NUCKOLS  and  WALLACE  & 
HARRIS  for  appellants. 

We  have  not  attempted  to  consider  in  tills  brief  the  question 
whether  the  allowance  of  our  contention  would  defeat  the  pur- 
poses of  the  maker  of  the  instrument.  Wle  would  regard  it  a 
fruitless  speculation  to  inquire  whether  Dudley  Dedman  knew 
that  further  action  on  his  part  was  necessary  to  make  the  writ- 
ing executed  by  him  a  valid  deed.  He  was  an  Intelligent  man, 
and  had  the  advice  of  legal  counsel.  Whether  he  knew  or  did 
not  know  of  the  defect,  and  whether  he  intended  or  did  not 
intend  on  certain  contingencies  to  remedy  the  defect.  It  Is  suf- 
ficient under  our  view  of  the  law  to  say  that  he  did  not  do  so, 
and  that  the  writing  for  that  reason  never  became  effectual. 
Our  contentions  are: 

1.  The  paper  in  question,  w<hether  the  maker  called  it  a  deed 
or  a  will,  was  In  contemplation  of  law  a  testamentary  paper, 
intended  to  have  no  legal  effect  till  the  maker's  death;  and 
that  not  having  been  executed  or  probated  or  capable  of  being 
probated  as  a  will  it  fails  of  any  legal  effect. 

2.  If  it  be  treated  as  a  deed.  It  never  became  the  deed  of 
the  grantor,  because  it  was  never  delivered  in  such  manner  as 
to  make  it  valid  as  a  deed. 


Digitized  by 


Google 


Vol.  120.]       JANUARY  TERM,  1905.  633 


Nuckols,  &c.  y.  Stone. 


ATJTHOEITIBS   CITED. 

1.  The  writing  in  this  case  was  never  delivered  so  as  to 
make  it  a  deed.  (3  Wlashbum  Real  Prop.,  sees.  2166,  2158; 
Jones  on  Real  B3state  in  Ck>nve3rancing,  sees.  1267,  1269;  9  AnL 
&  Bng.  Ency.,  2d  Ed.,  p.  155;  13  Cyc,  569;  Note  to  Welbom  v. 
Weaver,  63  Am.  Dec.,  235;  Note  to  Munro  v  Bowles,  54  L.  R. 
A.,  872-874.) 

Numerous  authorities  cited  in  above  references:  Prutsman  v. 
Baker,  30  Wis.,  644;  Osborne  v.  Elstinger,  155  Ind.,  351,  58  N.  E2., 
442;  Barnes  v.  Barnes,  138  111.,  649,  28  N.  B.,  983,  984;  Johnson  v. 
Jofhnson  (R.  I.),  54  Atl.,  378;  Fitch  v.  Bunch,)  30  Cal.,  208; 
Walter  v.  Way,  120  111.,  96,  48  N.  B.,  422;  Stinson  v.  Anderson, 
96  111.,  373,  376;  Wttlliams  v.  Daubner,  103  Wis.,  521,  79  N.  W., 
748;  Allsop  v.  Swathen,  7  Conn.,  500,  503;  Porter  v.  Wood'house, 
59  Conn.,  568,  13  L.  R.  A.,  65;  Brown  v.  Cook,  34  N.  H.,  460; 
Bank  v.  Webster,  44  N.  H.,  269;  Johnson  v.  Farley,  45  N.  H.,  505; 
Baker  v.  Haskell,  47  N.  H.,  479,  93  Am.  Dec,  456;  Ball  v.  Por- 
man,  37  Ohio  St.,  139.  Kentucky  authorities:  Barlow  v.  Hun- 
ter, 1  Mar.,  98;  Tinsley  v.  Tinsley,  7  Ky.  Law  Rep.,  288;Colyer 
V.  Hyden,  94  Ky.,  182;  Haydon  v.  Baster,  15  Ky.  Law  Rep.,  597; 
Hndson  v.  Redford,  23  Ky.  Law  Rep.,  2347;  11  Am.  &  Bng.  ESncy. 
(2d  Bd.),  356. 

2.  The  instrument  in  question  is  a  testamentary  paper,  and  not 
a  deed;  and  not  having  been  executed  with  the  proper  formalities, 
it  passes  no  title. 

AXJTHOBITIES  CITED. 

Am.  &  Bng.  E2ncy.  Law  (1st  Bd.),  vol.  29,  pp.  138,  139  (note), 
145,  146  (note),  149;  ESnc.  Law  &  Proc.,  vol.  13,  page  521; 
Perry  on  Trusts,  3d  Bd.,  vol.  1,  p.  82;  Kelley  v.  Davis,  13  So. 
Rep.,  785  (Ala.),  cited  in  Am.  &  E!ng.  Enc.  L.,  vol.  29,  p.  149 
(note);  Cunningham  v  Davis,  62  Miss,  366,  cited  in  Am.  &  Bng. 
Bnc.  L.,  vol.  29,  p.  148  (note);  Leaver  v.  Gauss,  62  la.,  314; 
Glllham  v.  Mustin,  42  Ala.,  366;  Croker  v.  Smith  (Ala.),  10  So. 
Rep.,  258;  Reed  v  H«izelton,  37  Kan.,  321,  15  Pac.  Rep.,  177,  at 
page  180;  Wellborn  v.  Weaver,  17  Ga.,  267,  63  Am.  Dec.,  235, 
at  p.  242;  Habergham  v.  Vincent,  2  Ves.,  Jr.,  204;  Wall  v.  Wall. 
30  Miss.,  91,  64!  Am.  Dec,  147;  Babb  v  Harrison,  9  Rich.  Bq. 
(So.  Car.),  — ,  70  Am.  Dec.,  204; Johnson  v.  Yancey,  20  Ga.,  707, 
65  Am.  Dec.,  646;  Turner  v  Scott,  51  Pa.  St.,  126;  Carlton  v. 
Cameron,  54  Tex.,  72,  38  Am.  Rep.,  620;  Beebe  v.  McKenzie  (Or.), 
26  Am.  St.  Rep.,  296,  24  Pac.  Rep.,  236;  Hazelton  v.  Reed,. 46 
Kan.,  73,  26  Pac.  R.,  450,  26  Am.  St.  Rep.,  86;  Nichols  v.  Emery, 
109  C9al.,  323,  41  Pac.  R.,  1089,  50  Am.  St.  R.,  43;  Simon  v. 
Waidt,  84  Ky.,  167;  Ward  v.  Ward,  104  Ky.,  857;   Rawlings  v. 
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McRoberts,  95  KJy.,  346;  Pelley  v.  Bailes,  21  Ly.  Law  Rep.,  1395; 
Phillips  V.  Thomas  Lumber  Co.,  94  Ky.,  445;  Burlington  Univ.  v. 
Barrett  (la.),  92  Am.  Dec.  383,  et  seq.  (note). 

BREaCKINRIDaE  &  SHELBY  for  appellee. 

1.  All  rules  for  construction  and  all  canons  of  interpretation 
are  for  the  purpose  of  ascertaining  and  carrying  out  the  intention 
of  the  parties  to  that  instrument,  or  of  the  meaning  of  the  in- 
strument Itself,  whether  it  be  a  constitution,  a  statute,  a  treaty, 
a  conveyance  or  a  contract.  The  only  limitation  to  this  gen- 
eral statement  is  that  there  are  certain  fixed  rules  of  law  which, 
when  in  conflict  with  the  supposed  intention,  will  control. 

2.  the  first  rule,  therefore,  in  the  interpretation  of  a  paper 
is,  what  is  the  intention  of  the  parties?  Probably  the  most  im- 
portant rule  in  ascertaining  this  intention  is,  that  that  intention 
shall  prevail  if  possible;  that  such  construction  will  be  given  to 
the  instrument  itself,  as  well  as  to  the  various  recitals  and 
stipulations  of  the  instrument,  as  to  effectuate  the  intention. 

3.  There  is  no  principle  better  settled  than  Iftiat  a  delivery 
does  not  have  to  be  manual  or  formal;  that  it  does  not  have  to  be 
made  by  the  grantor  directly  to  the  grantee. 

4.  The  principle  is  that  wherever  any  donor  is  making  what 
may  be  fairly  described  to  be  a  voluntary  settlement,  the  settle- 
ment will  be  held  binding  in  equity  as  indicating  the  intention 
of  the  donor,  even  though  the  paper  itself  remain  in  the  possession 
of  the  grantor. 

5.  Of  course,  there  is  no  doubt  that  such  a  deed  or  settlement 
will  be  held  binding  when  retained  by|  the  grantor  with  the 
knowledge  and  assent  of  the  grantee. 

6.  The  principle  for  which  we  contend  is  that  the  intention 
of  the  grantor  controls  where  the  conveyance  is  handed  by  the 
grantor  to  any  one  to  be  held  for  a  grantee,  and  the  grantor  does 
not  recall  that  conveyance;  and  delivery  by  the  custodian  to  the 
grantee  after  the  death  of  the  grantor  conveys  to  that  grantee  a 
perfect  title. 

AUTHORITIES   CITED. 

Rawlings  v.  McRoberts,  95  Ky.,  802;  Mitchell  v.  Ryan,  8  Ohio 
St.,  380  (by  Judge  Thurman) ;  Newton  v.  Benton,  41  Iowa,  — ; 
Scrugham  v.  Moore,  15  Wendell,  547;  Souverbye  v.  Arden,  1 
John.  Oh.,  108;  2  Wlashbum  on  Real  Property,  pp.  579,  586-6; 
4  K]ent.,  s.  p.  454;  17  Johnson,  554;  Ruggles  v.  Lawson,  13  John- 
son, 285;  Stevens  v.  Hurt,  54  Penn.,  26,  7  Am.  Dec,  — ;  Foster 
V.  Meyfield,  3  Met,  415;  37  Am.  Dec.,  — ;  Hatch  v.  Hatch,  9 
Mass.,  307i  6  Am.  Dec.,  67;  Wheelwright  v.  Wheelwright,  3  Am, 
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Dec.,  66;  Morse  v.  Storow,  13  Vermont,  — ;  Woodward  t. 
Cramp,  22  Iowa,  407;  Beldeo^  v.  Carter,  4  Day,  66,  4  Am.  Dec., 
185;  lippold  V.  Uppold,  112  Iowa,  134,  83  N.  W.,  809;  Wall  v. 
Wall,  30  Miss.,  91,  64  Am.  Dec.,  148;  Hulick  v.  Scovell,  9  111.,  159; 
Goodpaster  v.  Leathers,  123  Ind.,  121;  Kelly  v.  Kelly,  8  M)et 
(Mass.),  436;  Hjaug  y.  Haug,  53  Minn.,  33,  55  N.  W.,  1114;  Haydon 
y.  Easter,  &c.,  15  Ky.  Law  Rep.,  597. 

Opinion  by  Chief  Justice  Hobson — ^Affirming. 

On  May  27,  1897,  Dudley  Dedman  delivered  to  Z. 
Gibbons  a  deed  to  96  acres  of  land  in  Fayette  county 
— ^the  appellant,  S.  C.  Nuckols,  being  the  grantee  in 
the  deed — and  the  following  written  agreement  was 
then  signed  by  the  three  parties : 

**  Agreement  made  and  entered  into  between  Dud- 
ley Dedman,  party  of  the  first  part,  and  Samuel  C. 
Nuchols,  party  of  the  second  part: 

**Witnesseth,  That,  whereas,  the  party  of  the  first 
part  has  this  day  executed  to  the  party  of  the  second 
part  a  deed  to  certain  real  estate  in  Fayette  county, 
the  same  conveyed  to  the  party  of  the  first  part  by 
Lewis  Jochum  and  wife  by  deed  of  record  in  the  of- 
fice of  the  clerk  of  the  Fayette  county  court  in  deed 
book  206,  page  215,  excepting  so  much  of  said  land  as 
the  party  of  the  first  part  has  heretofore  conveyed 
to  A.  M.  Fields;  and  said  deed  containing  stipulations 
with  reference  to  what  party  of  the  second  part  shall 
do  with  reference  to  said  land,  in  which  party  of  the 
first  part  retains  a  life  interest;  and  said  deed  fixing 
how  the  property  shall  be  disposed  of  by  party  of  the 
second  part  after  the  death  of  the  first  party. 

"It  is  agreed  between  the  party  of  the  first  part 
and  the  party  of  the  second  part  that  said  deed,  which 
has  been  delivered  to  the  party  of  the  second  part, 
shall  be  surrendered  by  him  to  the  party  of  the  first 
part  whenever  he  shall  demand  said  deed  and  receipt 
to  said  Z«  Gibbons  for  the  same  and  in  the  presence 
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of  some  witness;  and  upon  receiving  said  deed,  said 
party  of  the  first  part  shall  be  at  full  liberty  to  de- 
stroy said  deed  and  cancel  said  conveyance  af*  com- 
pletely as  if  it  had  never  been  made;  and  said  Z. 
Gibbons  to  signify  his  obligations,  and  that  of  his 
heirs  and  persons  representing  him,  to  hold  said  deed 
and  to  deliver  to  Dedman,  party  of  the  first  part,  if 
he  shall  demand  same,  as  above  provided,  said  Z. 
Gibbons  signs  this  paper. 

*^Upon  the  death  of  the  party  of  the  first  part  the 
said  deed  is  to  be  delivered  to  the  party  of  the  second 
part,  or,  if  he  shall  have  died  in  the  meantime,  said 
Z.  Gibbons  shall  lodge  the  deed  for  record  in  the  of- 
fice of  the  clerk  of  the  Fayette  county  court. 

*' Witness  our  hands  this  27th  day  of  May,  1897. 
[Signed]     *' Dudley  Dedman, 

*'S.   C.   NUCKOM, 

'*Z.  Gibbons." 

**0n  July  2d  Dedman  demanded  the  deed  from  Gib- 
bons, and  receipted  to  him  for  it  in  the  presence  of 
a  witness,  and  Gibbons  returned  it  to  him.  The  fol- 
lowing indorsement  was  then  placed  upon  the  agree- 
ment :' 

**0n  this  2d  day  of  July,  1897, 1  have  received  from 
Z.  Gibbons  the  deed  mentioned  in  this  contract,  as 
witness  my  hand.  • 

[Signed]     ** Dudley  Dedman. 

[Witness]     '^G.  A.  De  Long.'' 

On  the  same  day  another  deed  was  drawn,  which 
was  put  in  the  hands  of  Gibbons  under  the  follow- 
ing written  contract: 

'*  Whereas,  Dudley  Dedman  on  this  2d  day  of  July, 
1897,  has  received  from  Z.  Gibbons  the  deed  held  by 
him  under  written  contract  dated  May  27,  1897,  and, 

**  Whereas,   Dudley   Dedman  has  cancelled   that 
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deed,  as  he  retained  the  right  to  do  tmder  said  writ- 
ten contract,  now  he  has  made  a  new  deed  to  said 
Samuel  C.  Nuckols,  as  trustee,  in  trust  to  convey  a 
one-tenth  interest  to  each  of  his  brothers  and  sisters 
and  retain  a  one-tenth  interest  in  fee  simple,  and  to 
convey  the  other  undivided  one-half  to  Mrs.  Pattie 
D.  Stone  in  fee  simple  whenever  the  deed  prepared 
by  Z.  Gibbons  and  signed  by  Dudley  Dedman  shall  be 
delivered  to  him  according  to  the  terms  of  this  con- 
tract; and  it  is  understood  that  all  the  terms  of  the 
first  contract,  dated  May  27, 1897,  excepting  as  herein 
stipulated,  shall  be  carried  out;  and  it  is  understood 
that  said  Dudley  Dedman  has  the  right  to  receive  the 
said  deed  from  said  Z.  Gibbons  and  to  cancel  same, 
and  upon  said  canceling  said  deed  shall  have  no 
further  effect  whatever;  and  said  Z.  Gibbons  is  not 
to  deliver  said  deed  to  said  Dudley  Dedman  except 
upon  taking  his  written  receipt  for  the  same,  attested 
by  witness ;  and  said  Z.  Gibbons  binds  himself  to  hold 
said  last  mentioned  deed  upon  the  same  terms  and 
conditions  that  he  held  the  deed  that  has  bieen  can- 
celled. 

**  Witness  our  hands  this  July  2,  1897. 

[Signed]     ** Dudley  Dedman, 
**Z.  Gibbons, 

[Witness]    **  John  J.  McKbnna.'' 

The  deed  referred  to  in  the  above  agreement  is  as 
follows : 

**This  indenture  made  this  2d  day  of  July,  1897, 
between  Dudley  Dedman,  of  Fayette  county,  Ken- 
tucky, party  of  the  first  part,  and  Samuel  C.  Nuckols, 
of  Woodford  county,  Kentucky,  party  of  the  second 
part; 

**Witnesseth,  That  in  consideration  of  one  dollar 
($1)  cash  in  hand  paid,  and  his  love  and  affection  for 
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the  grantee  and  the  other  beneficiaries  nnder  this  deed, 
the  party  of  the  first  part  has  bargained  and  sold,  aind 
does  hereby  give,  grant  and  convey  unto  the  party  of 
the  second  part  and  his  successors  and  assigns,  the 
following  described  land,  to  wit :  [Description  of  the 
land.] 

**To  have  and  to  hold  said  property  unto  the  party 
of  the  second  part,  and  his  successors  and  assigns,  as 
herein  provided;  and  said  party  of  the  first  part 
hereby  releases  all  his  right,  title  and  interest  in  said 
property,  including  the  homestead  exemption  al- 
lowed by  law,  and  covenants  to  warrant  generally  the 
property  hereby  conveyed.  Grantor  retains  said 
property  and  the  use,  possession  and  occupation  and 
entire  control  of  same  during  his  natural  life. 

*'The  party  of  the  second  part  takes  said  property 
as  trustee  in  trust,  that  at  the  death  of  grantor,  he 
shall  convey  an  undivided  one-half  of  said  property 
to  Pattie  D.  Stone  in  fee  simple,  and  to  each  of  his 
brothers  and  sisters,  Charles,  Henry,  James  and 
Maggie  Stockton,  an  undivided  one-tenth  interest  in 
said  property  in  fee  simple,  himself  retaining  an  un- 
divided one-tenth  interest  therein  in  fee  simple;  and 
each  of  said  deeds  shall  be  by  special  warranty. 

*'If  Pattie  D.  Stone  shall  die  before  grantor,  her 
share  shall  go  to  her  children,  or  the  survivors  of 
them;  and  any  other  beneficaries  dying  before 
grantor,  his  or  her  share  shall  go  to  his  or  her  child 
or  children ;  if  none,  to  his  [her]  brothers  and  sister. 

''In  testimony  whereof  the  party  of  the  first  part 
hereunto  sets  his  hand  the  day  and  year  as  above 
written. 

[Signed]     ''Dudley  Dedman. 

"Acknowledged  by  Dudley  Dedman  2d  day  of 
July,  1897. 

[Signed]     "Claude  Chinn,  Clerk." 
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Thereafter,  on  June  30, 1902,  Dedman  died,  leaving 
a  will,  which  was  executed  before  the  deed  referred 
to,  and  without  having  demanded  the  deed  from  Gib- 
bons, or  in  any  way  undertaking  to  cancel  it.  After 
his  death  Nuckols  refused  to  carry  out  the  deed. 
Thereupon  this  suit  was  filed  by  Pattie  D.  Stone, 
praying  that  she  be  adjudged  the  owner  of  one-half 
of  the  land,  and  that  commissioners  be  appointed  to 
divide  it  and  set  apart  her  share  to  her.  The  circuit 
court  adjudged  her  the  relief  sought,  and  the  defend- 
ants appeal. 

In  3  Washburn  on  Real  Property,  sec.  2156,  the  rule 
of  law  as  to  deeds  delivered  by  the  grantor  to  a  third 
person,  and  directed  by  him  to  be  delivered  to  another 
after  his  death,  is  thus  stated:  *'So  long  as  the  deed 
is  within  the  control  of  the  grantor  and  subject  to  his 
authority,  it  can  not  be  held  to  have  been  delivered. 
Thus,  where  the  grantor  placed  a  deed  in  another's 
hands,  and  directed  him  to  keep  it  till  he  (the  gran- 
tor) died,  and  to  hold  it  subject  to  his  control  as  long 
as  he  lived,  and  then  to  deliver  it  to  the  grantee,  it 
was  held  to  be  no  delivery.  A  deed  can  not  be  even 
an  escrow,  unless  the  grantor  part  with  control  of  it, 
until  the  condition  on  which  it  depends  happens  or 
fails."  (See  also,  to  same  effect,  9  Am.  &  Eng.  Ency. 
of  Law,  p.  155;  13  Cyc,  569 ;  note  to  Munro  v.  Bowles, 
54  L.  R.  A.,  865,  and  cases  cited.) 

On  the  other  hand,  in  Buggies  v.  Lawson,  7  Am. 
Dec.,  375,  it  was  held  by  the  Supreme  Court  of  New 
York,  where  a  deed  was  duly  executed  by  the  grantor, 
and  delivered  to  a  third  person,  to  be  delivered  to 
the  grantees  in  case  the  grantor  should  die  before 
having  made  a  will,  and  the  grantor  died  without 
having  made  a  will,  that  the  deed  which  was  deliv- 
ered after  his  death  was  valid,  and  took  effect  from 
its  first  delivery. 
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In  Wall  V.  Wall,  64  Am.  Dec.,  147,  the  deed  con- 
tained  this  clause:  **I  reserve  to  myself  the  right  to 
revoke  it  at  any  time  during  my  life  by  filing  in  the 
clerk's  office  a  written  revocation  imder  my  hand  and 
seal." 

It  was  held  by  the  Court  of  Appeals  of  Mississippi 
that  the  deed  was  valid,  not  having  been  revoked  in 
the  manner  provided.  Concluding  the  case,  the  court 
said:  *'Upon  the  whole,  we  consider  that  this  deed 
conveyed  the  present  right  to  the  property,  to  be  en- 
joyed in  possession  at  the  donor's  death,  and  subject 
to  his  power  to  annul  it  in  the  way  limited  in  the  deed 
This  was  a  substantial  right  in  the  donees,  which  ex- 
cluded the  general  power  of  alienation  by  the  donor, 
and  of  revocation  in  any  other  mode  than  that  pre- 
scribed in  the  deed.  And  in  this  consists  the  differ- 
ence between  such  a  conveyance  and  a  will — ^that  by 
the  former  a  present  interest  vests,  which  will  take 
place  in  possession  in  future,  unless  defeated  in  the 
mode  and  according  to  the  terms  specified  in  the  con- 
veyance ;  and  in  the  latter  no  right,  estate,  or  interest 
whatever  vests  until  the  death  of  the  testator.  In 
the  one  case  the  conveyance  takes  effect  in  praesenti 
to  a  certain  extent ;  in  the  other  it  has  no  effect  what- 
ever until  the  death  of  the  testator." 

These  cases  and  some  others  which  follow  them 
are  sometimes  said  to  be  in  conflict  with  the  general 
rule  above  quoted  from  Washburn  on  Beal  Property, 
which  is  supported  by  the  great  weight  of  authority, 
but  we  do  not  see  that  they  are.  It  is  conceded  in  all 
the  cases  that  if  a  present  interest  does  not  pass 
the  deed  is  ineffective.  If  a  present  interest  passes, 
the  interest  is  none  the  less  real  because  it  is  de- 
feasible or  may  be  defeated  by  the  grantor  in  a  cer- 
tain way,  for,  if  it  is  not  defeated  by  the  happening 
of  the  contingency,  it  is  as  certain  as  if  no  condition 
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had  been  annexed.  So  in  each  case,  after  all,  the 
turning  point  is  whether  a  present  interest  vests  in 
the  grantee  under  the  deed. 

In  the  case  before  us,  if  the  grantor  had  reserved 
in  the  deed  power  in  himself  to  defeat  its  provisions 
by  conveying  the  property  to  another  in  his  lifetime  by 
a  deed  duly  executed,  it  could  not  be  maintained  that, 
if  he  failed  to  make  such  a  disposition  of  the  land,  the 
deed  would  be  invalid,  for  the  grantor  had  the  right 
to  convey  either  a  defeasible  fee  or  a  fee  simple,  and, 
if  the  condition  did  not  happen  by  which  the  de- 
feasible fee  would  be  defeated,  the  title  became  per- 
fect Where  a  deed  is  held  by  the  third  person  as  the 
agent  of  the  grantor,  and  is  subject  to  his  control, 
the  deed  is  still  his  property,  and  there  has  been  no 
delivery,  and  therefore  no  title  passes;  but,  where  the 
deed  has  been  delivered,  the  fact  that  its  operation 
may  be  defeated  in  a  certain  way,  either  by  the  gran- 
tor or  another,  renders  it  none  the  less  operative 
until  the  defeasance  occurs. 

In  the  case  at  bar  the  deed  and  the  written  con- 
tract of  the  same  date  made  at  the  same  time  must 
be  read  together.  The  written  contract  of  July  2d 
refers  to  the  previous  contract  of  May  27th  as  part  of 
it,  and  therefore  that  contract  is  also  to  be  considered. 
In  the  deed  the  grantor  retained  a  life  estate  in  the 
property.  This  was  entirely  unnecessary,  if  he  did 
not  intend  it  to  have  any  operation,  for  there  was  no 
future  event  upon  which  this  clause  could  take  effect, 
and  it  was  necessarily  intended  that  it  should  take 
effect  then.  In  other  words,  he  then  conveyed  the 
property  to  the  grantees,  reserving  to  himself  a  life 
estate,  and  also  reserving  by  the  other  paper  the 
power  to  cancel  the  deed  in  a  certain  way.  He  thus 
vested  the  fee  in  the  grantees,  subject  to  his  life  es- 
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tate,  and  also  subject  to  his  power  to  cancel  the  deed 
in  the  manner  specified.  But  he  could  not  cancel  it 
in  any  other  way.  Reading  the  two  papers  together, 
we  think  they  necessarily  are  the  same  in  effect  as  if 
in  the  body  of  the  deed  the  grantor  had  reserved  the 
right  to  cancel  the  deed  by  a  writing  delivered  to 
Nuckles,  signed  by  him  in  the  presence  of  a  witness. 
In  such  cases  the  fact  that  the  grantor  reserves  a  life 
estate  to  himself  is  given  effect  as  illustrating  his  in- 
tent that  the  deed  should  be  operative  as  a  present 
transfer  of  the  title.  (Ball  v.  Foreman,  37  Ohio  St., 
132;  Miller  v.  Meers,  155  111.,  284,  40  N.  E.,  577; 
Martin  v.  Flaharty  [Mont],  32  Pac,  287, 19  L.  R.  A., 
242,  40  Am.  St.  Rep.,  415.)  The  reservation  of  a  life 
estate  by  the  grantor  was  meaningless,  unless  he  in- 
tended a  present  interest  to  vest  in  the  grantees.  He 
thereby  necessarily  recognized  the  grantees  as  the 
owners  of  the  property,  subject  to  the  life  estate. 
The  right  which  he  also  reserved  to  cancel  the  deed  in 
a  certain  way  is  not  inconsistent  with  this,  but  rather 
•gives  force  to  it,  for,  if  the  deed  was  subject  to  his 
general  control,  and  was  held  by  Gibbons  merely 
as  his  agent,  then  there  was  no  need  that  a  special 
mode  of  reclaiming  the  deed  or  canceling  it  should  be 
reserved  by  him.  When  the  two  papers  are  taken 
together,  their  fair  meaning  is  that  the  deed  was  to 
be  operative  unless  defeated  by  him  in  the  manner 
pointed  out.  The  estate  which  was  thus  granted,  and 
which  then  vested  in  the  grantees,  not  having  been  de- 
feated in  the  manner  provided,  became  absolute.  A 
cardinal  rule  of  construction  is  that  an  instrument, 
if  it  can  be  fairly  done,  will  be  so  construed  as  to  give 
it  some  operation  rather  than  so  as  to  make  it 
abortive.  In  this  case  the  grantor  acknowledged  the 
deed.  He  had  a  carefully  worded  instrument  drawn 
by  an  attorney^  and  this  instrument  was  signed  by 
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him  and  the  attorney.  We  can  not  presmne  that  he 
intended  to  do  a  vain  thing,  if  the  language  of  the  in- 
stnmient  is  fairly  capable  of  a  construction  that  will 
give  it  effect.  If  he  had  intended  no  estate  to  vest 
in  the  grantees,  there  was  no  reason  for  his  reserv- 
ing a  life  estate,  and  all  he  need  have  said  in  the  other 
paper  was  that  Gibbons  was  to  hold  the  deed  subject 
to  his  orders.  We  can  not  reject  material  provisions 
of  the  writings  in  order  to  arrive  at  a  construction  of 
them  that  will  give  no  effect  to  the  transaction. 
Judgment  affirmed. 


Case  80.— ACTION  BY  JOHN  W.  MULLINS  AGAINST  ANNA 
«.  MULLINS,  &c..  TO  SET  ASIDE  A  OONVDYANCB  OF 
LAND.-^tine  2. 


Mulliiis,  &c  Y.  Mullins. 

Appeal  from  Letcher  Circuit  Court. 

M.  J.  Moss,  Circuit  Judge. 

On  motion  of  defendants  to  set  aside  a  judgment 
by  default  and  for  permission  to  file  an  answer. 
From  an  order  denying  such  relief  defendants  ap- 
peal.   Reversed. 

Deeds— iParent  to  Infant  Children — ^Action  to  Cancel — Evidence 
of  Fathei^—Competancy— Auction  Against  Infantd — Service  of 
Process  on  Attorney  Appointed  by  Clerk — ^Legality — ^Ap- 
peals^-^Jurisdiction  to  Correct  Record — ^Delivery  of  Deed — 
Acceptance  by  Infant— <k>nslderation — Limitation — ^Mlust  be 
Pleaded. 

1.  Infants— 'Action  Against — Service  of  Process  on  Attorney  Ap- 
pointed by  Clerk— 'Legality  of  Service — In  an  action  by  the 
ffyt^er  a^inst  hla  infant  children  to  oet  aside  a  deed  made 
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t>y  him  to  them,  he  stated  in  his  petition,  which  was  sworn 
to,  that  he  was  divorced  from  their  mother  and  her  place  of 
residence  was  unknown,  but  failed  to  state/  whether  or 
not  they  had  a  statutory  guardian.  Upon  this  affidavit  the 
circuit  clerk,  under  section  745  of  the  Civil  Code,  appointed 
a  practicing  attorney  at  the  bar,  upon  whom  service  of 
process  was  had  for  the  two  Infants.  Held — That  under 
.  the  facts  stated  the  affidavit  and  the  action  of  the  clerk  were 
only  defective  and  not  void,  and  the  Judgment  rendered 
therein  was  not  void. 

2.  Appeals — Jurisdiction   to   Correct   Record — This  court  has  no 

Jurisdiction  to  correct  the  records  of  the  circuit  court 

3.  Deed   From   Father   to   Infant   Children — ^Action   to   Cancel — 

Ehridence  of  Father — Competency — ^In  an  action  by  a  father 
against  two  of  his  infant  children  to  set  aside  a  deed  made 
by  him  to  them,  the  father  was  an  incompetent  witness  to 
testify  fon  himself  concerning  any  verbal  statement  of  or 
any  transaction  with  his  said  infant  children,  who  were  at 
the  time  of  the  transaction  under  fourteen  years  of  age. 

4.  Same — Consideration — ^Favor  and  affection  is  a  sufficient  and 

valid  consideration  to  uphold  a  deed  from  a  parent  to  his 
child. 

6.  Delivery  of  Deed^ — Acceptance  by  Infant — ^The  fact  that  the 
father  in  his  petition  alleged  that  he  had  the  deed  made 
and  recorded  in  the  proper  offiice  was  positive  evidence  of 
his  intention  to  part  with  and  pass  the  title  to  the  land  to 
his  children.  It  did  not  require  the  actual  manual  delivery 
of  the  deed  to  them  to  make  it  a  legal  conveyance.  The  chil- 
dren being  Infants  at  the  time,  and  the  conveyance  being 
beneficial  to  them,  equity  implied  an  acceptance  thereof 
on  their  part,  but  they  had  the  right  to  reject  the  conveyance 
when  they  became  of  age  within  a  reasonable  time. 

6.  Limitation — Must  be  Pleaded — ^Limitation  can  only  be  relied 
on  when  pleaded  by  answer. 

LBIBER  &  LINCOLN  and  SALTBRS  &  BAKEER  for  appel- 
lants. 

POINTS  AND  AUTHORITIES. 

1.  Where  the  grantor  executes  and  acknowledges  a  deed  and 
causes  same  to  be  recorded  in  the  proper  office,  the  law  raises 
the  presumption  that  he  delivered  the  instrument  on  the  day 
of  its  date.  (Bunnell  v.  Bunnell,  23  Ky.  Law  Rep.,  800,  110  Ky., 
— ;  Brann  v.  Monroe,  11  Ky.  Law  Rep.,  326;  Davis  v.  Garrett, 
18  S.  W.  R.,  113;  Swiney  v  Swiney,  14  La.,  316;  Young  v.  Mil- 
ward,  109  Ky.,  125.) 
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2.  And  where  the  grantee  of  such  a  deed  Is  an  infant,  and 
the  deed  is  beneficial  to  him,  the  presumption  of  delivery  to,  and 
acceptance  by,  him  is  absolute.  (Owings  v.  Tucker,  90  Ky.,  297; 
Rivard  v.  Walker,  39  111.,  413;  Cecil  v.  Beaver,  28  Iowa,  241; 
Sowerbye  v.  Arden,  1  Johns.  Chy.,  240.) 

3.  Manual  delivery  of  a  deed  is  not  required.  The  real  test 
of  delivery  is,  did  the  grantor  by  his  acts  or  words,  or  both, 
intend  to  divest  himself  of  title?  If  so,  the  deed  is  delivered. 
(Mlartln  v.  Bates,  Gd'n,  20  Ky.  Law  Rep.,  1798;  Ward  v.  Small's 
Bx'r,  90  Ky.,  198;  Shoptaw  v.  Ridgway,  22  Ky.  Law  Rep.,  1495.) 

4.  Judgment  in  a  personal  action  is  depejident  upon  actual 
service  of  process  on  the  defendants,  or  their  personal  appear- 
ance in  the  action,  otherwise  the  Judgment  is  void. 

5.  A  formal  entry,  plea,  or  motion,  ascertainable  by  the 
record,  constitutes  an  appearance.     (Scott  v.  Hull,  14  Ind.,  136.) 

6.  Appearance  as  witness  or  service  of  notice  to  take  depo- 
sitions and  attending  the  taking  does  not  constitute  a  waiver  of 
service  of  process.  (Nixon  v.  Downey,  42  Iowa,  78;  Buetz  v. 
E^ibanks,  32  Kan.,  321.) 

7.  An  appearance  by  an  infant  dependent,  without  service 
of  process  on  him,  is  invalid  and  the  Judgment  void.  (Womack  v. 
Load,  11  Ky.  Law  Rep.,  6;  Wooldridge  v.  Harding,  21  Ky.  Law 
Rep.,  205;  Silver  v.  Shelback,  1  Dall  [Pa.],  178.) 

HAGBR  &  STEWART,  S.  S.  WILLIS  and  R.  L.  GRBBSNB  for 
appellees. 

POINTS  AND  AITTHOEITIES. 

1.  The  defendants  were  before  the  court  in  the  manner  pro- 
vided by  law.  (Civil  Code,  sees.  38-52;  Tyler  v.  Jewell,  10  Ky. 
Law  Rep.,  887;  McMakin  v.  Stratton,  82  Ky.,  226;  Gardner  v. 
Letcher,  16  Ky.  Law  Rep.,  778;  Walch  v.  Davis,  17  Ky.  Law  Rep., 
634;  Robinson  v.  Clark,  17  Ky.  Law  Rep.,  1401;  Watts  v.  Watts, 
19  Ky.  Law  Rep.,  25.) 

2.  The  appellants  have  waived  all  mere  errors,  irregularities, 
or  defects  in  the  preparation  of  the  original  action,  by  proceed- 
ing to  have  the  Judgment  vacated  upon  the  merits  of  the  con- 
troversy.    (Richards,  Gd'n  v.  Richards,  Adm'r,  10  Bush,  617.) 

3.  The  Judgment  of  the  chancellor  was  correct  upon  the 
ground  that  the  facts  of  the  case  and  the  circumstances  of  the 
parties  presented  a  case  which  authorized  the  interposition  of 
a  court  of  equity  to  grant  the  relief  asked.  (Story's  Equity  Juris., 
sees.  693-694;  Pomeroy's  Equity  Juris.,  sec.  1399,  and*icases  cited 
under  said  sections.) 

4.  It  was  the  duty  of  the  chancellor  to  render  the  Judgment 
cancelling  the  deed  upon  the  further  srouzid  that  the  def end- 
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ants  acquired  no  title  thereunder,  the  aame  being  neither  de- 
livered nor  accepted;  and  it  being  on  record  in  an  uncancelled 
state  constituted  a  cloud  upon  plaintifTs  title.  (Owings  v.  Tucker, 
90  Ky.,  398;  Brann  y.  Monroe,  11  Ky.  Law  Rep.,  326;  Thompoon's 
Heirs  V.  Jackson,  10  Bush,  424;  Bell  y.  Farmers  Bank,  11  Bush, 
34;  Jefferson  Oounty  B.  Association  y.  Hell,  81  Ky.,  613;  2,^W\uh- 
bum  on  Real  Property,  b.  p.  681;  Devlin  on  Deeds,  sec.  290; 
Keller  v.  Wilson,  90  Ky.,  364;  Simmons  v.  McKay,  6  Bush,  25; 
Oliver  V.  Park,  101  Ky.,  1;  Black  on  Judgments,  197.) 

Opinion  by  Judge  Nunn — Beversing. 

The  appellee,  John  W.  Mullins,  is  the  father  of  the 
appellants,  Anna  H.  Mulline,  William  Mullins,  Sarah 
Mullins  and  Mahulda  Mullins.  On  August  31,  1886, 
in  consideration  of  **favor  and  affection,*'  the  appel- 
lee signed,  acknowledged,  and  put  to  record  a  deed 
conveying  to  the  four  children  named,  **his  heirs  and 
all  his  heirs  hereafter,*'  the  tract  of  land  herein  de- 
scribed, reserving  the  walnut  trees  theretofore  sold 
and  right  of  way  for  their  removal.  On  June  13, 
1898,  appellee  filed  his  petition  in  equity  in  the 
Letcher  Circuit  Court,  making  the  appellants  defend- 
ants, alleging  that  they,  except  Anna  H.  Mullins,  were 
infants  under  the  age  of  21  years,  and  that  Sarah 
and  Mahulda  Mullins  were  under  14  years  of  age; 
that  he  was  their  father,  and  that  they  all  resided  with 
him;  that  plaintiff  was  divorced  from  their  mother, 
and  that  her  place  of  residence  was  not  known ;  that 
he  had,  on  the  31st  of  August,  1886,  signed  and  ac- 
knowledged the  deed  hereinbefore  referred  to,  and 
had  it  recorded  in  the  office  of  the  county  clerk  of 
Letcher  county;  that  such  was  done  without  the 
knowledge  of  the  grantees,  and  without  considera- 
tion; that  he  did  not  deliver  the  deed  to  the  grantees, 
nor  to  any  one  for  them  or  either  of  them,  and  that 
the  same  was  never  accepted  by  them ;  that  the  gran- 
tees named  were  then  his  only  children,  and  that  he 
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intended  to  convey  to  them  and  any  other  children  he 
might  thereafter  have;  that  it  was  by  mistake  that 
the  deed  was  made  to  the  named  children  alone;  that 
he  had  since  married,  and  had  four  other  children, 
all  girls  but  one,  the  eldest  being  nine  years  of  age 
and  the  yomigest  five  years  of  age;  that  he  had  be- 
come a  permanent  cripple,  unable  to  perform  manual 
labor,  and  that  he  was  unable  to  support  his  children 
without  selling  the  land,  and  that  he  did  not  desire  to 
deliver  or  confirm  the  deed,  but  that  he  desired  to 
sell  the  land  and  educate  the  children;  that  the  land 
in  question  was  mountainous  and  rough,  unsuitable 
for  farming  purposes ;  that  he  had  removed  to  Laurel 
county  on  a  farm  more  suitable  for  farming  purposes, 
which  he  had  not  yet  paid  for,  and  that  to  complete 
the  payments  thereon  it  was  necessary  for  him  to  sell 
this  land ;  that  he  was  unable  to  make  a  sale  with  this 
deed  on  record,  which  cast  a  cloud  upon  his  title;  and 
he  prayed  that  this  deed  might  be  canceled,  etc. 
Upon  the  trial  of  this  case  the  court  granted  the 
prayer  of  his  petition. 

On  August  28,  1902,  the  appellants,  Anna  H.  Mul- 
lins and  William  Mullins  and  the  latter  as  next  friend 
of  Sarah  and  Mahulda  Mullins,  moved  the  court  to 
set  aside  the  judgment  entered  December  1,  1898, 
upon  the  ground  that  this  judgment  was  void,  and 
tendered  and  oflFered  to  file  their  answer,  which  the 
court  refused  to  allow  filed,  and  overruled  the  motion 
to  vacate  the  judgment,  to  which  they  objected  and 
excepted,  and  they  have  appealed  from  this  order,  as 
well  as  the  judgment  of  1898, .  * 

The  appellee's  counsel  argue  in  their  brief  that,  as 
appellants  did  not  take  their  appeal  until  more  than 
two  years  had  elapsed  from  the  rendition  of  the  judg- 
ment of  1898,  their  right  to  prosecute  this  appeal  is 
barred,  and  tiie  appeal  should  be  dismissed.    Thia 
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would  apply  to  Anna  H.  Mullins,  and  possibly  to 
William  MuUins,  if  the  statutes  of  limitations  had 
been  pleaded  by  appellee,  but  under  no  circumstances 
could  it  apply  to  the  other  two  appellants,  as  it  ap- 
pears that  they  are  still  under  21  years  of  age. 

In  the  case  of  Riley  v.  Beed,  13  Bush,  412,  the  court 
said:  **It  was  the  practice  of  this  court  under  the  old 
Code  to  require  the  statutes  of  limitations  to  be 
pleaded.  That  practice,  we  think,  was  correct,  and 
should  be  adhered  to.  It  has  been  repeatedly  held 
that  the  statutes  of  limitations  of  actions  can  not  be 
relied  upon  in  an  original  action  by  demurrer,  or 
otherwise  than  by  an  answer.  One  of  the  groimds  of 
those  decisions  is  that  the  plaintiff  would  be  deprived 
by  the  demurrer  of  an  opportunity  to  show  that  he  is 
within  some  of  the  savings  of  the  statutes.  The 
statute  limiting  appeals  to  two  years  also  contains 
savings  in  favor  of  persons  under  certain  disabilities, 
and  to  allow  an  appeal  to  be  dismissed  on  motion 
would  deprive  the  appellant  of  an  opportunity  to 
show  that  he  was  within  some  of  them.  And,  more- 
over, as  it  does  not  appear  that  the  appellant  is  not 
within  some  of  the  savings  in  the  section  imposing  the 
limitation,  it  does  not  appear  from  the  record  that 
the  appeal  is  barred.'* 

Sec.  745  of  the  present  Civil  Code  of  Practice  is 
substantially  the  same  as  section  884  of  the  Code, 
which  was  in  existence  at  the  time  of  the  rendition  of 
the  opinion,  supra.  It  does  appear  that'  the  appel- 
lants, Sarah  and  Mahulda,  were  under  the  disabilities 
named  in  this  section  of  the  Code.  And  it  does  not 
appear  that  the  other  two  children,  Anna  H.  and 
William,  were  not  within  some  of  the  savings  in  the 
section  imposing  the  limitations. 

The  appellants  contend  that  the  lower  court  erred 
in  failing  to  vacate  the  judgment  of  December,  1898, 
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for  the  reason  that  it  was  and  is  void,  because  they 
were  not  summoned,  and  the  court  had  no  jurisdiction 
of  their  person.  We  will  consider  the  question  raised 
as  to  the  service  of  process  upon  Sarah  and  Mahulda, 
the  two  who  were  under  14  years  of  age  at  the  insti- 
tution of  the  action. 

Sec.  52  of  the  Civil  Code  of  Practice  provides:  *'K 
the  defendant  be  under  the  age  of  fourteen  years,  the 
summons  must  be  served  on  his  father ;  or  if  he  have 
no  father,  on  his  guardian  or  if  he  have  no  guardian, 
on  his  mother,  or  if  he  have  no  mother,  on  the  person 
having  charge  of  him.  If  any  of  the  parties  upon 
whom  service  is  directed  to  be  served  by  this  section 
is  a  plaintiff,  then  it  shall  be  served  on  the  person  who 
stands  first  in  the  order  named  in  said  section,  and 
who  is  not  a  plaintiff;  and  if  all  such  persons  are 
plaintiffs,  it  shall,  on  the  affidavit  of  one  or  more  of 
them  showing  that  fact,  be  the  duty  of  the  clerk  of  the 
court  to  appoint  a  guardian  ad  litem  for  the  infant, 
and  the  summons  shall  be  served  on  such  guardian." 

The  petition  of  appellee  was  subscribed  and  sworn 
to,  and  it  was  stated  in  it  that  he  was  the  father  of 
the  appellants  and  they  resided  with  him,  and  that 
their  mother  was  divorced  from  him  and  her  place  of 
residence  unknown.  He  failed  to  state  whether  or 
not  they  had  a  statutory  guardian.  Upon  this  affida- 
vit the  clerk  appointed  one  Ira  Field,  a  practicing  at- 
torney at  the  bar,  upon  whom  the  service  of  process 
was  had  for  the  two  named  infants.  Appellants 
claim  that  because  of  the  omission  from  the  affidavit 
they  had  no  statutory  guardian;  that  the  clerk  was 
without  jurisdiction  to  appoint  Ira  Field,  or  any  one 
upon  whom  process  might  be  served  for  them.  They 
do  not  attempt  to  show  that  they  in  fact  had  a  statu- 
tory guardian  at  the  time  upon  whom  process  might 
have  been  served.    In  our  opinion,  under  the  facta 
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stated,  the  affidavit  and  the  action  of  the  clerk  were 
only  defective,  and  not  void.  (McMakin  v.  Stratton, 
82  Ky.,  226,  8  Ky.  Law  Rep.,  766, ;  Gardner  v.  Letcher, 
29  S.  W.,  868,  16  Ky.  Law  Rep.,  778;  Robinson  v. 
Clark,  34  S.  W.,  1083;  17  Ky.  Law  Rep.,  1401;  Walch 
V.  Davis,  32  S.  W.,  281,  17  Ky.  Law  Rep.,  634.) 

Appellants  claim  that  the  two  children,  Anna  H. 
and  William,  were  not  served  with  process  in  any 
manner.  The  original  record,  as  filed  in  the  office  of 
the  clerk  of  this  court,  does  not  show  that  any  service 
of  process  was  had  upon  them.  After  this  case  was 
first  submitted  in  this  court,  the  appellee  asked  the 
court  to  set  aside  the  order  of  submission  of  the  case, 
and  permit  certain  affidavits  of  the  present  and 
former  clerks  of  the  Letcher  Circuit  Court  and  of  D. 
D.  Field  to  be  filed,  for  the  purpose  of  showing  that 
processes  wtere  issued  and  executed  upon  Anna  H.  and 
William  MuUins  which  were  not  copied  into  the 
record.  This  motion  was  passed  upon  June  8,  1904, 
in  81  S.  W.,  687,  26  Ky.  Law  Rep.,  443,  wherein  the 
court  said:  **If,  as  a  matter  of  fact,  the  alleged  miss- 
ing papers  were  ever  a  part  of  the  record,  their  omis- 
sion could  be  shown  and  supplied  by  a  proceeding  in 
the  Letcher  Circuit  Court.''  After  that  date  the  ap- 
pellee, or  those  representing  him,  appeared  in  the 
Letcher  Circuit  Court,  as  shown  by  a  supplemental 
transcript,  the  case  was  redocketed  by  consent,  proof . 
was  heard,  and  it  is  made  to  appear  by  this  additional 
transcript  that  a  summons  was  issued  against  Anna 
H.  and  William  Mullins  on  the  day  on  which  the 
original  petition  was  filed,  and  was  executed  upon 
them  by  delivering  to  each  a  true  copy  of  the  sum- 
mons on  July  22,  1898,  some  two  months  before  the 
judgment  was  rendered  in  that  action.  It  also  ap- 
pears that  the  appellants  were  represented  in  the 
matter  by  their  attorneys,  Salyers  &  Baker,  who  ob- 
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jected  and  excepted  to  the  action  of  the  court  therein. 
This  additional  transcript  is  duly  certified  by  the 
clerk  of  that  court  as  a  part  of  the  record  made  by  the 
court  in  the  action  named.  The  appellants,  by  coun- 
sel other  than  Salyers  &  Baker,  object  to  the  filing  of 
or  the  consideration  by  this  court  of  the  additional 
transcript,  and  presents  his  affidavit,  and  states,  in 
substance,  that  this  supplemental  proceeding  in  the 
action  was  without  notice  served  upon  the  appellants 
or  himself;  that  Salyers  &  Baker  were  not  employed 
by  appellants ;  that  he  alone  represented  them  by  their 
employment;  and  that  after  he  was  employed  he  ob- 
tained the  services  of  Salyers  &  Baker,  resident  at- 
torneys, to  aid  him  in  looking  after  the  interests  of 
his  clients.  If  these  alleged  facts  are  true,  it  was  the 
duty  of  the  appellants  to  take  such  steps  in  the 
Letcher  Circuit  Court  to  correct  the  errors  com- 
plained of.  This  court  has  no  jurisdiction  to  correct 
the  record  of  that  court.  Taking  this  supplemental 
record  as  true,  which  we  must,  Anna  H.  and  William 
Mullins  were  duly  served  with  process  in  that  action, 
and  the  judgment  against  them  is  not  void. 

,We  are  of  the  opinion  that  the  court  erred  in 
setting  aside  the  deed  from  appellee  to  appellants. 
The  appellee,  the  father  of  appellants,  testified,  and 
in  substance  proved  the  allegations  of  his  petition. 
His  father  was  a  witness  for  him,  and  he  stated  that 
he  was  present  when  the  deed  was  made,  and  that  the 
api)ellants  were  not  present  at  the  time,  and  there 
was  no  consideration  paid  the  appellee  for  the  land. 
Appellee  also  introduced  his  two  eldest  children,  de- 
fendants in  that  action,  who  stated  in  substance  that 
they  never  paid  any  consideration  for  the  land,  and 
that  their  father  had  never  delivered  the  deed  to 
them,  nor  had  they  ever  had  possession  of  it,  and  had 
never  heard,  before  the  deed  was  made,  that  it  was 
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to  be  made ;  that  they  did  not  know  that  it  had  been 
inade  until  a  short  time  before  the  giving  of  their 
deposition.  The  evidence  of  the  appellee  was  incom- 
petent under  sub-section  2,  sec.  606,  of  the  Civil  Code 
of  Practice,  which  says:  **No  person  shall  testify  for 
himself  concerning  any  verbal  statement  of,  or  any 
transaction  with,  or  any  act  done  or  omitted  to  be 
done  by,  an  infant  under  fourteen  years  of  age  ex- 
cept for  the  purpose,  and  to  the  extent,  of  affecting 
one  who  is  living,  and  who,  when  over  fourteen  years 
of  age  and  of  sound  mind  heard  such  statement  or 
was  present  when  such  transaction  took  place  or 
when  such  act  was  done  or  omitted."  Even  if  his 
testimony  were  competent,  and  considering  it  with  the 
other  proof  offered,  it  did  not  authorize  the  court  to 
cancel  the  deed.  This  court  has  repeatedly  decided 
that  ^  *  favor  and  affection  "  is  a  sufficient  and  valid  con- 
sideration and  will  uphold  a  deed  from  a  parent  to 
his  child.  Appellee  alleged  in  his  petition  that  he 
made  and  executed  this  conveyance,  and  had  it  re- 
corded in  the  proper  office.  These  acts  were  positive 
evidence  on  the  part  of  appellee  that  it  was  his  in- 
tention to  part  with  and  pass  the  title  to  this  land  to 
his  children.  It  did  not  require  the  actual  manual 
delivery  of  the  deed  to  his  children  to  make  it  a  legal 
conveyance.  The  children  at  the  time  being  infants, 
and  the  conveyance  being  beneficial  to  them,  equity 
implied  an  acceptance  thereof  on  their  part,  but  they 
had  the  right  to  reject  the  conveyance  upon  their 
arrival  at  age  within  a  reasonable  time.  (Owings 
V.  Tucker,  90  Ky.,  297,  12  Ky.  Law  Eep.,  222,  13  S. 
W.,  1078;  Locknane,  &c.  v.  Hoskins,  69  S.  W.,  719,  24 
Ky.  Law  Eep.,  639;  Bunnell,  &c.  v.  Bunnell,  &c..  Ill 
Ky.,  566,  64  S.  W.,  420,  23  Ky.  Law  Eep.,  800.) 
For  the  foregoing   reasons,  the  judgment  is  re- 
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versed,  and  the  cause  remanded  for  further  proceed- 
ings consistent  herewith. 


Case  81.— ACTION  BY  WESLEY  TEETS.  BY  NEXT  FRIEND, 
AGAINST  THE  SNIDER  HEADING  MIANUPACTURING  CO. 
FOR  DAMAGES  FOR  PERSONAL  INJURIES.— June  6. 

Teets  y.  Snider  Heading  Manufacturing  Company. 

Appeal  from  Lewis  Circuit  Court. 

James  P.  Harbeson,  Circuit  Judge. 

From  a  judgment  dismissing  the  petition  plaintiff 
appeals.    Reversed. 

Action — Suing  Corporation  Instead  of  Partnership — Plea  In 
Abatement — ^Amended   Petition— Costs. 

1.  Action — Suing    Corporation    Instead    of    Partnership— Plea    In 

Abatement — ^Amended  Petition — ^Where  an  action  was  brought 
by  an  Infant  by  next  friend  against  the  Snider  Heading  Man- 
ufacturing Co.,  alleging  that  it  was  a  corporation  and  ser- 
vice had  on  C.  as  its  agent,  to  which  a  plea  in  abatement 
was  filed  by  the  company,  denying  that  it  was  incorporated, 
but  was  a  partnership,  composed  of  M.  S.  &  L.  S.  and  C, 
doing  business  as  the  Snider  Heading  Manufacturing  Co., 
'it  was  error  in  the  court  to  dismiss  the  action  and  refuse 
to  allow  an  amended  petition  then  tendered  withdrawing 
the  averment  that  the  defendant  was  a  corporation,  and 
making  the  members  of  the  firm  doing  business  in  that 
style  as*  partners  defendant  to  the  action. 

2.  Same — The  fact  that  the  plaintiff  might  have  brought  another 

action  after  the  dismissal  of  this,  or  that  another  summons 
against  the  parties  constituting  the  partnership  will  be 
necessary,  can  not  affect  plaintiff's  right  to  file  the  amended 
petition  offered  in  the  lower  court.    . 

3.  Costs — ^But   appellants   should   be    required    to   pay    all   costs 

accruing  in  the  lower  court  down  to  the  filing  of  such  amend- 
ment 
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A.  D.  COLE  for  appellant. 

We  submit  that  the  court  erred  in  refusing  to  permit  plaintiff 
to  file  the  amended  petition  correcting  a  mistake  in  the  name  of 
the  party  sued: 

1.  Because  under  sec.  132,  Civil  Code,  "the  plaintiff  may  at  any 
time  before  answer,  amend  his  petition  without  leave." 

2.  It  was  clearly  an  abuse  of  discretion,  under  sec.  134,  Civil 
Code,  to  refuse  an  amendment,  for  it  is  therein  provided:  "The 
court  may  at  any  time,  in  furtherance  of  Justice  and  on  such 
terms  as  may  be  proper,  cause  or  permit  a  pleading  or  proceed- 
ing to  be  amended  by  adding  or  striking  out  the  name  of  a  party 
or  by  correcting  a  mistake  in  the  name  of  the  party,  or  a  mis- 
take in  any  other  respect,  or  by  inserting ,  other  allegations 
material  to  the  case." 

AUTHOEITIES   CITED. 

Heckman's  Adm'r  v.  L.  &  N.  R.  R.  Co.,  85  Ky.,  631;  Champion 
V.  Robertson,  4  Bush,  17;  Leatherman  v.  Times  Co.,  88  Ky.,  294; 
Commonwealth  v.  Netherland,  87  Ky.,  195;  Ky.  Stats.,  sec. 
Civil  Code,  sees.  132,  134. 

W.  C.  HALBBRT  for  appellee.  i 


POINTS    AND    AUTHORITIES    CITED. 

1.  The  service  of  the  summons  upon  C.  S.  Cottingham,  as  agent 
of  the  mythical  corporation,  did  not  bring  him  before  the  court 
individually.     (Leatnerman  v.  Times  Co.,  &c.,  88  Ky.,  295.) 

2.  C.  S.  Cottingham,  upon  whom  the  summons  was  executed  as 
agent  of  the  defendant  corporation,  having  filed  his  answer  showing 
that  there  was  no  such  corporation  to  sue,  and  that  he  was  not 
agent  for  it,  and  disclosing  in  his  answer  the  proper  parties  to 
sue,  by  the  rules  of  pleading  at  common  law  the  action  should 
have  been  dismissed  without)  prejudice,  with  a  Judgment  for 
the  costs  of  filing  the  answer.  (1  Chitty  on  Pleading,  16th  Ed., 
599.) 

3.  The  right  of  a  complainant  to  amend  his  petition  after  answer 
filed  so  as  to  bring  In  new  parties  and  sue  them  in  the  original 
action,  is  not  an  absolute  right  under  our  Code  of  Practice,  but 
a  right  which  the  trial  court  has  the  power  to  control  and  limit 
in  the  exercise  of  a  sound  but  broad  discretion  in  each  particu- 
lar case,  and  no  hard  and  ftist  rule  has  been  or,  in  the  nature 
of  things,  can  be  adopted  to  define  this  discretion  of  the  trial 
courts;  and  unless  it  is  manifest  to  this  court  that  the  trial 
court   has   abused   this   discretion,   and   the   complaining   party 
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has  been  Injured  In  his  rights  by  its  action,  this  court  will  no 
more  reverse  the  Judgment  of  the  trial  court  in  allowing  or 
refusing  such  amendments  than  it  would  reverse  it  for  Its  de- 
cision upon  any  other  question  of  fact.  (Greer  v.  City  of  Cov- 
ington, 83  Ky.,  416;  Civil  Code,  sec.  134;  Fleming  v.  Courtenay, 
98  Me.,  57  AtL,  592;  Knapp  v.  M)cGowan,  96  N.  Y..  75;  McWll- 
liams  V.  Anderson,  68  Ga.,  772;,  Noll  v.  Swineford,  6  Pa.  St., 
187;  Wilson  v.  Wallace,  8  Serg.  &  R.,  53;  Chamberlin  v.  Hite, 
5  Watts,  373;  Couteaa  v.  Hewitt,  10  Mb.,  131;  Leatherman  v. 
Times  Co.,  &c.,  88  Ky.,  292.) 

4.  The  Civil  Code  (sec.  132);  gives  the  plaintiff  in  an  action 
the  absolute  right  to  amend  his  complaint  at  any  time  before  an 
answer  is  filed,  and  the  several  decisions  of  this  court  uphold- 
ing this  right  are  not  in  point  in  the  solution  of  the  question 
involved  here,  as  all  such  decisions  were  simply  enforcing  a 
right  given  by  the  Legislature,  but  not  given  after  answer  filed 
except  allowed  by  the  trial  court  under  sec.  134  of  the  C6de. 

Opinion  by  Judge  Settle — ^Reversing. 

The  appellant,  Wesley  Teets,  an  infant,  by  his  next 
friend,  sued  in  the  Lewis  Circuit  Court  to  recover 
damages  of  the  Snider  Heading  Manufacturing  Com- 
pany for  injuries  sustained  to  his  hand,  and  alleged 
to  have  been  caused  by  the  negligent  maimer  in  which 
its  servants  operated  a  saw  in  its  manufacturing  es- 
tablishment. It  was  alleged  in  the  petition  that  the 
Snider  Manufacturing  Company  was  a  corporation 
engaged  in  the  manufacture  of  barrel  heading  in 
Lewis  county.  Summons  in  the  action  was  served  on 
C.  S.  Cottingham,  as  agent  of  the  company.  At  the 
appearance  term  an  answer  containing  a  plea  in 
abatement  was  filed  by  the  Snider  Heading  Manu- 
facturing Company,  in  which  it  was  denied  that  it  was 
incorporated,  or  that  its  corporate  name  was  as 
charged  in  the  petition.  It  was,  however,  averred  in 
the  answer  that  the  manufacturing  plant  and  business 
in  the  name  and  style  of  the  Snider  Heading  Manu- 
facturing Company  was  and  is  a  partnership  com- 
posed of  Martin  Snider,  Lawrence  Snider  and  C.  S. 
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Cottingham;  that  the  Sniders  a,re  non-residents  of 
the  State,  and  that  the  firm  name  and  style  of  the 
partnership  was  and  is  the  Snider  Heading  Manu- 
facturing Company.  It  was  also  admitted  in  the 
answer  that  appellant  was  injured  while  in  the  service 
of  the  fimn  composed  of  Martin  Snider,  Lawrence 
Snider  and  C.  S.  Cottingham,  doing  business  as  the 
Snider  Heading  Manufacturing  Company,  but  not  ad- 
mitted that  his  injuries  were  caused  by  the  negligence 
of  the  firm  or  its  servants.  The  answer  was  sub- 
scribed and  sworn  to  by  C.  S.  Cottingham  as  a  mem- 
ber of  the  firm  in  question,  and  it  was  not  denied 
therein  that  he  resides  in  Lewis  county,  is  the  man- 
ager of  the  partnership  plant  and  business,  and  the 
only  agent  of  the  firm  in  this  State.  At  the  same 
term  of  the  court,  and  immediately  after  the  filing  of 
the  answer  presenting  the  plea  in  abatement,  appel- 
lants tendered  in  open  court  and  offered  to  file  an 
amended  petition  withdrawing  the  avennents  of  the 
original  petition  that  the  Snider  Heading  Manufactur- 
ing Company  was  an  incorporated  concern,  and  mak- 
ing the  members  of  the  firm  doing  business  in  that 
style  parties  defendant  to  the  action ;  but  the  court  re- 
fused to  allow  the  amended  petition  to  be  filed,  and 
dismissed  the  action,  of  which  appellants  complain. 

Sec.  134,  Civil  Code  Practice,  provides:  **The  court 
may  at  any  time  in  furtherance  of  justice,  and  on 
such  terms  as  may  be  proper,  cause  or  permit  a  plead- 
ing or  proceeding  to  be  amended,  by  adding  or  strik- 
ing out  the  name  of  a  party ;  or,  by  correcting  a  mis- 
take in  any  other  respect;  or,  by  inserting  other 
allegations  material  to  the  case."    *    *    * 

Assuming  that  the  facts  stated  in  the  petition  con- 
stitute a  cause  of  action,  the  question  to  be  de- 
termined is,  was  the  amendment  offered  in  further- 
ance of  justice  f    Manifestly,  it  could  not  have  had 
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the  effect  to  change  substantially  the  claim  of  plain- 
tiffs, or  any  defense  on  the  merits  that  might  have 
been  interposed  by  the  defendants.  The  finn,  as 
such,  was  sued  in  the  original  petition  in  its  proper 
name  and  style;  but  the  partners  composing  the  firm 
were  not,  as  such,  made  defendants.  The  purpose 
of  the  amendment,  therefore,  was  to  correct  the  mis- 
takes made  in  the  original  petition,  in  averring  that 
the  Snider  Heading  Manufacturing  Company  was  a 
corporation,  instead  of  a  partnership,  and  that  its 
corporate  name  was  as  indicated,  and,  further,  to 
make  parties  to  the  action,  as  defendants,  the  indi- 
vidual members  of  the  partnership  constituting  the 
firm,  the  style  of  which  was  correctly  given  in  the 
original  petition.  In  other  words,  the  error  of  the 
plaintiffs  was  not  that  they  sued  the  wrong  parties, 
but  that  they  did  not  include  in  the  petition  all  the 
necessary  parties. 

We  have  not  been  referred  to  any  case  in  which 
this  court  has  held  that  an  amendment  such  as  was 
offered  by  the  appellants  could  not  properly  be  filed. 

In  the  case  of  Leatherman  v.  Times  Co.,  &c.,  88  Ky., 
292,  10  Ky.  Law  Rep.,  896,  11  S.  W.,  12,  3  L.  R.  A., 
324,  21  Am.  St.  Rep.,  342,  cited  by  counsel  for  appel- 
lees, the  facts  were  in  many  respects  unlike  those  of 
the  case  at  bar.  The  action  was  one  of  libel.  In  the 
original  petition  the  Times  Co.  was  sued  as  a  corpora- 
tion, and  an  answer  was  filed  in  the  name  of  the 
Times  Co.,  which  failed  to  disclose  whether  or  not  it 
was  incorporated,  but  averred  the  truth  of  the  alleged 
libelous  matter  charged.  More  than  a  year  after  the 
pleadings  had  been  made  up,  the  Times  Co.  filed  an 
amended  answer  averring  that  it  had  not  been  incor- 
porated. Thereupon  the  appellant  filed  an  amended 
petition,  averring  his  mistake  in  stating  in  the  origi- 
vol.  120-42 
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nal  petition  that  the  Times  Co.  was  a  corporation^ 
and  setting  forth  the  fact  that  it  was  an  nnincor- 
porated  concern  owned  by  Haldeman  &  Logan  as 
partners,  who  were  made  defendants.  Upon  being 
summoned,  they  answered,  alleging  that  more  than 
one  year  had  elapsed  since  the  publication  complained 
of,  and  pleaded  the  statute  of  limitation  in  bar  of  the 
action.  A  reply  was  filed  by  the  appellant  contro- 
verting the  plea  of  the  statute  of  limitation,  to  which 
a  demurrer  was  filed  by  the  appellees  and  sustained 
by  the  court,  and  the  action  dismissed.  Upon  appeal 
this  court  aflSrmed  the  judgment  of  the  lower  court 
upon  the  sole  ground  that  the  necessary  parties — 
owners  of  the  Times — ^had  not  been  brought  before 
the  court  until  after  the  cause  of  action  was  barred  by 
the  statute  of  limitation.  But  in  the  case  at  bar  no 
such  delay  occurred.  Upon  being  informed  that  the 
Snider  Heading  Manufacturing  Company  was  a  mere 
partnership,  instead  of  an  incorporated  company,  ap- 
pellants immediately  offered  an  amended  petition  cor- 
recting the  mistakes  of  the  original  petition,  and 
making  the  members  of  the  partnership  parties  to  the 
action.  In  this  case  there  is  no  question  of  limitation 
presented,  the  infant  appellant  being  protected  on 
that  score  by  the  disability  arising  from  his  infancy. 
In  Pike,  Morgan  &  Co.  v.  Wathen,  78  S.  W.,  137,  25 
Ky.  Law  Eep.,  1264,  the  petition  for  a  rehearing 
raised  the  question  that  the  appellant  company  was 
sued  as  a  corporation,  which  fact  was  denied  by  their 
answer,  and  that/  as  no  proof  was  offered  by  appel- 
lee in  the  lower  court  to  prove  that  it  was  incor- 
porated, the  judgment,  appealed  from  should  have 
been  reversed,  and  the  action  dismissed.  Upon  the 
question  thus  presented  this  court  said:  **Upon  the 
issue  of  fact  as  to  whether  Pike,  Morgan  &  Co.  was 
a  corporation  there  was  no  proof  introduced.    So  we 
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have  the  cprporation  of  Pike,  Morgan  &  Co,  sued;  in 
the  answer,  a  positive  denial  of  any  such  corporation, 
no  proof  on  the  subject,  and  judgment  for  the  plain- 
tiff. Under  the  pleadings  the  burden  was  on  appellee 
to  prove  that  appellant  was  a  corporation,  and,  hav- 
ing failed  to  make  the  proof,  he  should  have  failed  to 
recover.  *  *  *  If  Pike,  Morgan  &  Co.  is  not  a 
corporation,  but  is  or  was  a  partnership  doing  busi- 
ness under  that  name,  then  the  proceeding  was  de- 
fective, for  all  suits  against  a  partnership  must  be 
brought  against  the  members  by  name.  *  *  *  On 
the  return  of  this  case  the  court  should  permit  the 
parties  to  amend  their  pleadings  if  they  desire.  For 
these  reasons  the  judgment  of  the  lower  court  is  re- 
versed, and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion.'* 

If  it  was  proper,  as  held  in  the  case,  supra,  to  per- 
mit an  amendment  bringing  the  members  of  the 
partnership  before  the  court  after  the  firm  had  been 
sued  as  a  corporation,  and  that  fact  put  in  issue  by  a 
denial  and  tried  out,  surely  it  can  not  fairly  be  con- 
tended that  an  amendment  for  the  purpose  of  correct- 
ing an  error  in  the  original  petition,  and  bringing  the 
real  and  necessary  parties  before  the  court,  offered 
to  be  filed  in  this  case  before  an  answer  interposing 
a  defense  on  the  merits  was  filed,  should  have  been  re- 
jected. The  fact  that  appellants  might  have  brought 
another  action  after  the  dismissal  of  this  or  that 
another  smnmons  against  the  persons  constituting  the 
partnership  doing  business  under  the  name  of  the 
Snider  Heading  Manufacturing  Company  will  be 
necessary,  can  not,  in  our  opinion,  affect  their  right  to 
file  the  amended  petition  offered  in  the  lower  court. 

Being  of  the  opinion,  therefore,  that  the  lower  court 
erred  in  refusing  to  allow  appellants'  amended  peti- 
tion to  be  filed,  the  judgment  is  reversed,  and  cause 
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remanded  for  further  proceedings  consistent  with  the 
opinion.  But  appellants  should  be  required  to  pay 
all  costs  accruing  in  the  lower  court  before  and  down 
to  the  time  of  offering  to  file  such  amendment 


Case  82.— SUIT  BY  T.  J.  HILiL  AGAINST  J.  P.  HOLI>AM  AND 
OTHE2RS.  AS  THE  DBMOCRATiq  COMMITTEE  FOR 
LINCOLN  COUNTY,  TO  ENJOIN  THEM  FROM  PROCEED- 
ING WITH  AN  ELECTION  CONTEST.— June  6. 


HiU  v.  Holdam,  &c 

Appeal  from  Lincoln  Circuit  Court. 

W.  C.  Bell,  Circuit  Judge. 

From  a  judgment  dismissing  his  petition  plaintiff 
appeals.    Reversed. 

Primary   Elections — Contests — Proceedings— Governing    Authority 
— ^Jurisdiction — Power  of  Courts — ^Notice — Time  Given. 

1.  Primar>'    Elections — Contests — Proceedings — ^Under    sec.    1563, 

Ky.  stats.,  in  reference  to  primary  elections,  in  case  of  a 
tie  vote  or  contest  the  committee  has  the  power  to  hear 
'  and  determine  who  is  entitled  to  the  nomination,  but  in 
case  of  a  tie  the  question  does  not  arise  until,  upon  a  count 
of  the  vote,  it  is  ascertained  that  two  candidates  have  re- 
ceived an  equal  number  of  the  votes,  and  then  under  sec. 
1551  it  must  be  settled  by  the  casting  of  lots  as  provided 
in  sec.  1596a,  subsec.  11,  for,  under  sec.  1551,  the  primary 
election  must  be  held  and  conducted  in  the  same  manner 
and  under  the  same  requirements  as  the  regular  State  elec- 
tion, and  this  Includes  not  only  the  receiving  of  the  votes, 
but  the  counting  of  them  and  the  ascertaining  of  the  result 

2.  Same — A   contest   can   not   arise   in  a  primary  election   until 

it  is  instituted  by  the  candidate  defeated  on  the  face  of 
the  returns.  Wlhen  it  is  instituted  by  him  the  proceedings 
must  be  in  the  same  form  and  manner  as^the  govemlng 
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authority  Bball  determine  upon,  but  until  it  is  Instituted 
there  is  nothing  for  them  to  act  upon. 

3.  Governing    authority  —  Jurisdiction  —  Power    of    courts  —  The 

governing  authority  of  the  party  is  given  exclusive  juris- 
diction to  determine  the  contest.  The  court  can  not  review 
or  correct  the  decision  of  the  committee  on  the  merits  of 
the  contest,  but  the  court  may  require  the  committee  to  act, 
or  it  may  restrain  them  from  acting  when  they  have  no 
jurisdiction. 

4.  Notice — Time    Given — The    time    within   which    notice   of    a 

contest  must  be  given  is  a  matter  not  to  be  determined  by 
the  committee.  By  the  statute  in  this  State,  for  over  fifty 
years,  contest  for  county  offices  have  been  required  to  be 
instituted  within  ten  days  after  the  final  action  of  the  can- 
vassing board,  and  under  the  present  statute  the  time  limit 
is  the  same,  and  contests  in  primary  elections  being,  by 
cec.  1563,  to  be  decided  by  the  governing  authority  of  the 
party  holding  the  election,  the  grounds  of  the  contest  should 
be  filed  before  it  and  notice  given  the  contestee  within  ten 
days  after  the  canvassing  of  the  returns,  otherwise  the  com- 
mittee was  without  jurisdiction  to  proceed. 

M.  C.  SAUFLfBY  and  P.  M.  McROBElRTS  for  appellant. 

We  submit  that  we  have  established  four  propositions  of 
law,  to  wit: 

1.  Courts  have  jurisdiction  of  the  matters  in  issue  herein. 

2.  Notice  of  contest,  in  a  primary  election,  must  be  given  and 
filed  within  ten  days  after  the  final  action  of  the  county  committee, 
or  governing  authority  of  the  party. 

3.  A  petition  or  specification  of  the  grounds  of  contest  mhst 
also  be  filed  with  the  committee,  or  governing  authority  of  the 
party,  and  within  ten  days  after  their  final  action. 

4.  The  giving  the  notice  of  contest,  and  the  filing  of  the  pe- 
tition, within  the  time  prescribed  by  law  are  jurisdictional  facts, 
and  without  them  the  committee  or  governing  authority  of  the 
party  have  no  right  to  hear  or  determine  the  claim  of  any  de- 
feated candidate. 

ATJTHOBITIES   CITED. 

On  the  question  of  jurisdiction:  Eagan  v.  Gerwe,  23  Ky.  Law 
Rep.,  1495;  Brown  v.  Rep.  Ex.  Co.  Com.,  23  Ky.  Law  Rep.,  2421; 
Young  V.  Beckham,  24  Ky.  .Law  Rep.,  2136;  Neal  v.  Young,  25  Ky. 
Law  Rep.,  186;  Mason  v.  Byrley,  84  S.  W.,  767. 

On  sufficiency  of  notice  and  necessity  for  petition,  and  time 
oX  filing:  Ky.  Stats.,  sees.  1551,  1563;  Ky.  Elec.  Laws,  sec.  79; 
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Henry  v.  Secrest,  24  Ky.  Law  Rep.,  1506;  Beazley  y.  Adams,  82 
S.  W.,  249. 

On  computation  of  time:  Batman  v.  Megowan,  1  Mstc,  633; 
Irwin  V.  Irwin,  20  Ky.  Law  Rep.,  1762;  Combs  v.  EN^ersole,  24  Ky. 
Law  Rep.,  1066;  Smith  v.  Lawler,  26  Ky.  Law  Rep.,  1782. 

ROBT.  HARDING  for  appellees. 

SAM  0W6LET  and  B.  V.  PXJRTBAR  of  counsel. 

1.  The  lower  court  had  no  Jurisdiction  to  entertain  the  in- 
junction proceedings  instituted  by  appellant. 

This  is  a  contest  and  dispute  over  the  title  to  the  nomination 
of  the  party  for  the  office  of  sheriff,  and  sec.  1563  of  the  Statutes 
x}t  Kentucky  gives  to  the  governing  authoi^ty  of  the  party  in 
the  county  the  exclusive  Jurisdiction  to  hear  and  determine  such 
a  dispute  or  contest  between  rival  aspirants  for  such  honors. 

2.  Appellant  submitted  himself  to  the  Jurisdiction  of  the  com- 
mittee and  invoked  a  hearing  and  determination  pf  the  questions 
raised  by  him  alone,  and  having  met  with  an  adverse  decision 
of  these  questions  he  now  seeks  to  have  the  court  consider  and 
determine  these  same  questions  again. 

3.  The  statutes  does  not  make  any  provision  for  an  appeal 
from  the  decision  of  the  committee  upon  the  merits  of  the  contest, 
or  any  question  decided  in  the  contest. 

4.  Appellant  recognizes  this  in  resorting  to  the  extraordinary 
remedy  of  an  injunction  in  thel^e  proceedings,  and  his  action  in 
doing  so  is  wholly  unwarranted. 

5.  The  lower  court  did  not  and  could  not  enjoin  the  committee 
from  exercising  the  Jurisdiction  exclusively  conferred  upon  it  by 
sec.  1563,  Ky.  Stats.  That  section  points  out  the  .only  way  and 
the  only  tribunal  before  which  a  contest  can  be  heard  and  de- 
termined. 

ATJTHOBITIES  CITED. 

Ky.  Stats.,  sec.  1663;  Commonwealth  v.  Combs,  86  S.  W.,  699; 
Moody  V.  Trimble,  109  Ky.,  139, 

Opinion  by  Chief  Justice  Hobson — Reversing. 

T.  J.  Hill  and  G.  W.  De  Borde  were  candidates  for 
the  Democratic  nomination  for  sheriff  of  Lincoln 
comity  at  a  primary  election  held  on  December  3, 
1904.  On  the  face  of  the,  returns  Hill  received  one 
vote  more  than  De  Borde,  and  on  December  6th  the 
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committee,  after  canvassing  the  returns,  issued  to 
him  a  certificate  of  nomination.  On  December  16th 
De  Borde  instituted  proceedings  of  contest,  and  gave 
notice  to  Hill  and  the  committee.  Hill  insisted  that 
the  notice  was  too  late,  but  the  committee  overruled 
his  objection,  and  fixed  a  day  for  the  hearing  of  the 
contest.  Hill  thereupon  brought  this  suit  against  the 
committee  and  De  Borde  to  enjoin  them  from  proceed-, 
ing  further  in  the  matter.  The  circuit  court  dis- 
missed his  petition,  and  he  appeals. 

In  Batman  v.  Megowan,  58  Ky.,  533,  it  was  held, 
under  a  statute  requiring  notice  of  contest  to  be 
given  in  10  days,  that  where  the  final  action  was  taken 
on  the  6th  of  the  month,  and  notice  was  given  on  the 
16th,  it  was  too  late.  This  case  has  been  since  fol- 
lowed by  the  court.  Primary  elections  are  regulated 
by  sees.  1550-1565,  Ky.  Stats.,  1903. 

Sec.  1551  provides:  '*A11  primary  elections  held  in 
this  Commonwealth  by  the  various  apolitical  parties 
shall  be  held  and  conducted  in  the  same  form  and 
manner  and  under  the  same  requirements  as  are  or 
shall  be  provided  by  law  for  the  holding  of  regular 
State  elections,  except, in  such  particulars  as  are 
herein  excepted. '' 

Sec.  1563  further  provides:  *'The  duly  authorized 
and  constituted  committee  or  governing  authority  in 
the  county  or  district  in  which  a  primary  election  may 
be  held  hereunder  is  hereby  empowered  to  count  the 
votes  received  by  all  candidates  in  such  primary  elec- 
tions, and  to  declare  the  candidate  or  candidates,  in 
cases  where  candidates  for  more  than  one  office  are 
to  be  nominated,  receiving  the  highest  number  of 
votes  the  nominee  of  such  political  party  for  the  office 
for  which  he  was  voted  for  at  such  primary  election. 
In  all  cases  of  a  tie  vote  or  contest,  the  committee  or 
governing  authority  of  the  political  party  holding 
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such  primary  election  shall  have  the  power  to  hear 
and  determine  such  contest,  and  decide  who  shall  be 
entitled  to  the  nomination.  The  proceedings  in  such 
cases  shall  be  in  such  form  and  manner  as  the  com- 
mittee or  governing  authority  shall  determine  upon.'' 

The  committee  had  not  prescribed  the  form  and 
manner  in  which  proceedings  of  contest  were  to  be 
made,  and  it  is  insisted  that  the  time  within  which 
notice  of  contest  must  be  given  was  a  matter  to  be  de- 
termined by  the  committee.  We  do  not  so  under- 
stand the  statute.  By  sec.  1551  all  primary  elections 
must  be  held  and  conducted  in  the  same  form  and 
manner  and  under  the  same  requirements  as  are  pro- 
vided by  law  for  the  holding  of  regular  State  elec- 
tions, except  in  such  particulars  as  are  excepted  in 
the  statute.  The  only  provision  of  the  statute  refer- 
ring to  the  matter  before  us  is  sec.  1563,  above 
quoted.  Under  that  section,  in  the  case  of  a  tie  vote 
or  contest,  the  committee  has  the  power  to  hear  and 
determine  who  is  entitled  to  the  nomination.  But  in 
the  case  of  a  tie  the  question  does  not  arise  until  upon 
a  count  of  the  votes  it  is  ascertained  that  two  candi- 
dates have  received  an  equal  number  of  votes,  and 
then,  under  sec.  1551,  it  must  be  settled  by  the  casting 
of  lots,  as  provided  in  sec.  1596a,  sub-sec.  11;  for, 
under  sec.  1551,  the  primary  election  must  be  held  and 
conducted  in  the  same  manner  and  under  the  same  re- 
quirements as  regular  State  elections,  and  this  in- 
cludes not  only  the  receiving  of  the  votes,  but  the 
counting  of  them  and  the  ascertaining  of  the  result. 

A  contest  can  not  arise  until  it  is  instituted  by  the 
candidate  defeated  on  the  face  of  the  returns.  When 
it  is  instituted  by  him,  the  proceedings  must  be  in 
such  form  and  manner  as  the  governing  authority 
of  the  party  shall  determine  upon ;  but  until  it  is  insti- 
tuted there  is  nothing  for  them  to  act  upon,  just  as 
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there  is  nothing  for  them"  to  act  upon  in  the  case  of  a 
tie  vote  until  two  candidates  are  found  to  have  re- 
ceived the  same  number  of  votes.  As  there  is  noth- 
ing for  the  committee  to  act  upon  until  there  is  a  con- 
test, and  as  primary  elections  are  governed  by  the 
statute  regulating  State  elections,  except  as  otherwise 
expressly  provided,  its  provisions  limiting  the  time 
for  beginning  contests  must  control  contests  of  pri- 
mary elections.  If  the  committee  had  the  power  to 
regulate  when  notice  of  contest  might  be  given,  then 
there  would  be  no  uniform  rule  for  instituting  such 
contests,  and  the  committee,  by  failing  to  meet  or  pro- 
vide for  the  contest,  might  defeat  the  right  of  a 
candidate  to  contest  altogether.  The  statute  was  in- 
tended to  put  primary  elections  on  the  plane  of  regu- 
lar elections.  It  only  makes  the  committee  the  forum 
in  which  the  contest  is  to  be  determined,  leaving  it 
to  decide  the  form  and  manner  of  the  proceedings, 
and  exempting  primary  elections  from  the  statute 
prescribing  how  the  evidence  must  be  taken  and 
within  what  time.  The  governing  authority  of  the 
party  is  given  exclusive  jurisdiction  to  determine  the 
contest.  (Commonwealth  v.  Combs,  120  Ky.,  — ,  27 
Ky,  Law  Eep.,  750,  86  S.  W.,  699.)  The  courts  can 
not  review  or  correct  the  decision  of  the  committee 
on  the  merits  of  the  contest.  (Beasley  v.  Adams,  118 
Ky.,  695, 26  Ky.  Law  Eep.,  573, 82  S.  W.,  249.)  But  the 
court  may  require  the  committee  to  act,  or  it  may  re- 
strain them  from  acting  when  they  have  no  jurisdic- 
tion. (Mason  v.  Byrley,  26  Ky.  Law  Rep.,  487,  84  S. 
W.,  767;  Neal  v.  Young,  75  S.  W.,  1082,  25  Ky.  Law 
Rep.,  186 ;  Brown  v.  Republican  Committee,  119  Ky., 
720,  68  S.  W.,  622,  23  Ky.  Lew  Rep.,  2421;  Eagan  v. 
Gerwe,  112  Ky.,  232,  23  Ky.  Law  Rep.,  1495,  65  S.  W., 
437.) 
In  Henry  v.  Secrest,  114  Ky.,  677,  71  S,  W,,  892,  24 
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Ky.  Law  Eep.,  1505^  we  said:  ''K  appellee  intended 
to  institute  a  contest,  he  should  have  done  so  in  the 
usual  and  only  proper  manner,  by  giving  notice  to  the 
committee,  as  well  as  to  the  candidate  whose  right  to 
the  nomination  was  to  be  contested,  and  by  filing  with 
the  committee  specifications  showing  fully  the 
grounds  upon  which  the  contest  was  to  be  based.'* 

By  the  statute  in  this  State  for  over  50  years,  con- 
tests for  county  offices  have  been  required  to  be  insti- 
tuted withia  10  days  after  the  final  action  of  the  can- 
vassing board.  By  the  present  statute  such  contests 
shall  be  by  a  petition  filed  in  the  circuit  court,  but  the 
petition  must  be  filed  within  10  days  after  the  final 
action  of  the  board  of  canvassers.  The  time  limit 
within  which  contests  must  be  instituted  remains  the 
same,  and,  contests  of  primary  elections  being  by  sec. 
1563  to  be  decided  by  the  governing  authority  of  the 
party  holding  the  election,  the  grounds  of  contest 
should  be  filed  before  it,  and  notice  given  the  con- 
testee.  Appellee  properly  served  his  notice  on  the 
appellant,  and  also  lodged  it  with  the  committee,  but, 
not  having  instituted  his  igroceeding  in  time,  the  com- 
mittee was  without  jurisdiction  to  proceed. 

Judgment  reversed,  and  cause  remanded  for  a  judg- 
ment as  herein  indicated. 


Case  83.— ACTION  BY  CAKRIB  ALDERSON,  ADM'X  OP  J.  J. 
ALDBRSON,  DECEASED,  AGAINST  J.  W.  ALDERSON 
AND  OTHERS  FOR  A  SETTLEMENT  OP  THE  ESTATE.-* 
June  6. 

Alderson,  &c  v.  Alderson's  Gd'iu 


Appeal  from  Henderson  Circuit  Court. 
J,  W.  HensoKj  Circuit  Judge, 
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On  rehearing  former  opinion  withdrawn  and  judg- 
ment reversed. 

1.  Real  Instate — ^Liability  for  Debts  of  Ancestor — Sale  by  Heirs  or 

Devisees  —  Limitation  —  Formerly,  under  the  common  law, 
the  heir  or  devisee  could  alienate  lands  received  by  devise 
or  descent  at  any  time  after  the  death  of  the  ancestor,  and 
pass  a  good  title  to  a  bona  fide  purchaser  for  a  valuable 
consideration,  but  under  the  present  statutes  of  this  State 
this  can  not  be  done  until  after  six  months  from  the  date 
of  the  death  of  the  ancestor.  And  the  only  way  to  prevent 
or  defeat  the  creditors  of  the  deceasec^  from  subjecting 
his  land  to  the  payment  of  their  claims  is  by  a  voluntary 
alienation  by  the  heir  or  devisee  after  six  months  from  the 
date  of  the  death  of  the  ancestor. 

2.  In  equity  and  good  conscience  the  debts  of  the  deceased  should 

be  paid  out  of  the  estate  left  by  him  before  it  should  be  made 
to  pay  the  individual  debts  of  the  heir  or  devisee. 

W.  P.  McCLAIN,  MONTGOMERY  MBRRITT  and  DORSET 
&  STANLEY  for  appellants. 

We  suggest: 

1.  A  creditor  of  a  child  can  have  no  higher  right  than  the  child 
had. 

2.  A  child  can  have  no  right  in  his  father's  estate  until  his 
father's  debts  are  paid. 

AUTH0BITIE8  OITED. 

Smith  &  VosB  V.  Brogees,  Adm'r,  4  Ky.  Law  Rep.,  447;  Park  v. 
Smoot,  20  Ky.  Law  Rep.,  1043;  Greer  v.  Simrall.  22  Ky.  Law  Rep., 
1037;  Scobee  v.  Bridges,  87  Ky.,  432;  Brown  v.  Mattingly,  91 
Ky.,  276;  Taylor  v.  Jones,  97  Ky.,  201;  Ky.  Stats.,  sec.  2087. 

THOS.  B.  ft  B.  C.  WARD  for  appellee. 

We  contend  that  whether  the  estate  was  solvent  or  insolvent, 
and  whether  objection  be  made  by  the  heir  or  the  creditor,  that 
by  our  superior  diligence  in  bringing  our  suit,  acquiring  our  lien, 
perfecting  it  by  Judgment,  we  have  acquired  a  superior  claim 
upon  the  one-fifth  interest  of  Wes  Alderson  in  his  father's  es- 
tate, which,  not  having  been  attacked  within  six  months,  is  now 
Immune  as  against  the  attacks  of  either  heir  or  creditor. 
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AUTHOEITIES  CITED. 

Smltii  &  Voss  V.  Brogees,  Adm'r,  4  Ky.  Law  Rep.,  447;  Scobee 
V.  Bridges,  &c.,  87  Ky.,  430;  Greer  v.  Slmrall,  22  Ky.  Law  Rep., 
1037. 

Opinion  by  Judge  Nunn — Keversing. 

A  short  history  of  the  matters  involved  will  be 
necessary  to  a  clear  understanding  of  this  case:  In 
the  year  1898  a  judgment  for  $1,350  was  rendered  in 
the  Henderson  Circuit  Court,  on  appeal,  against  J. 
W.  Alderson,  in  favor  of  Lola  Green,  infant  daughter 
of  Rosa  Green,  on  a  writ  of  bastardy.  Execution  on 
this  judgment  was  returned,  **No  property  found, '* 
During  the  pendency  of  that  prosecution  J.  W.  Aider- 
son  was  indicted  for  the  seduction  of  Bosa  Green. 
He  defeated  that  prosecution  by  marrying  her.  After 
12  months  had  elapsed  from  the  time  of  the  marriage 
— they  never  having  lived  together — J.  W.  Alderson 
sued  his  wife  for  a  divorce.  During  the  pendency  of 
this  action  for  divorce,  and  on  the  1st  of  February, 
1900,  J.  J.  Alderson,  the  father  of  J.  W.  Alderson, 
died,  leaving  five  children,  his  only  heirs,  and  his 
widow,  Carrie  Alderson,  surviving  him.  On  the  3d 
of  February,  three  days  after  the  death  of  Alderson, 
the  Ohio  Valley  Banking  &  Trust  Company,  as  guard- 
ian for  Lola  Green,  instituted  this  action  in  the 
Henderson  Circuit  Court  against  J,  W.  Alderson  and 
the  widow  and  all  the  children  of  J.  J.  Alderson,  de- 
ceased, describing  the  real  estate,  which  consisted  of 
several  tracts  of  land,  and  sought  to  subject  the  one- 
fifth  undivided  interest  of  J,  W.  Alderson  therein 
for  the  satisfaction  of  the  $1,350  judgment  due  Lola 
Green,  and  also  for  the  purpose  of  setting  aside  a  con- 
veyance made  by  J.  W.  Alderson  to  his  father,  J.  J. 
Alderson,  for  a  one-half  interest  in  74  acres  of  land. 
It  was  alleged  that  this  was  a  fraudulent  conveyance; 
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that  it  was  executed  for  the  purpose  of  defeating  this 
child  from  the  collection  of  its  judgment.  This  case 
was  consolidated  with  the  one  brought  by  Alderson 
against  his  wife  for  a  divorce.  The  court  on  the  trial 
of  these  cases  adjudged  that  J.  W.  Alderson  was  en- 
titled to  a  divorce  from  his  wife,  and  decreed  that  she 
should  pay  the  cost,  and  refused  her  alimony.  And 
in  the  same  judgment  the  court  decreed  that  the  ap- 
pellee herein  had  a  lien  on  the  undivided  one-fifth 
interest  of  J.  W.  Alderson  in  the  real  estate  of  his 
father,  and  directed  that  this  lien  be  enforced.  In 
these  consolidated  actions  J.  W.  Alderson  sought  to 
defeat  the  claim  of  appellee  upon  the  ground,  as  he 
claimed,  that  his  marriage  with  the  mother  of  appel- 
lee legitimatized  thfe  child  and  satisfied  the  judgment. 
The  court  refused  to  give  him  relief  upon  this  ground, 
and  he  appealed  to  this  court.  This  court  determined 
that  the  marriage  did  not  satisfy  the  judgment,  and 
also  that  there  was  no  error  in  enforcing  appellee  *s 
claim  upon  the  one-fifth  undivided  interest  which  he 
owned  in  his  father's  estate.  (69  S.  W.,  700,  24  Ky. 
Law  Rep.,  595.)  While  the  actions  referred  to  were 
pending  in  the  Court  of  Appeals,  and  on  the  11th 
of' April,  1902,  Carrie  Alderson,  as  administratrix  of 
J.  J.  Alderson,  instituted  an  action  in  the  Henderson 
Circuit  Court  to  settle  the  estate.  She  made  defend- 
ants to  this  action  the  appellee,  the  children  of  de- 
cedent, and  such  of  the  creditors  as  she  had  informa- 
tion of.  On  the  return  of  the  mandate  in  the  two 
consolidated  cases  they  were  consolidated  with  this 
one,  and  the  court  made  an  order  referring  them  to 
the  master  commissioner  for  a  report  and  settlement, 
and  also  directed  a  sale  of  all  the  land  after  setting 
apart  30  acres  as  dower  for  the  widow.  Tlie  com- 
missioner sold  the  land,  except  the  dower,  which  it 
appears  from  his  report  brought  $5,215.03,  from 
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which  was  deducted  $1,484.19,  the  amount  of  the 
claims  of  two  creditors  who  held  mortgages  on  the 
land,  leaving  about  $3,731  for  the  general  creditors 
and  the  children  of  J.  J.  Alderson,  deceased.  The 
lower  court,  without  regard  to  the  interest  of  the 
general  creditors,  whose  claims  amounted  to  between 
$900  and  $1,000,  and  the  brothers  and  sisters  of  J.  W. 
Alderson,  gave  appellee  a  judgment  for  one-fifth  of 
this  balance  of  $3,731,  after  deducting  the  cost  of 
$195,  and  from  this  judgment  appellants  have  ap- 
pealed. 

The  appellants  contend  that  the  general  creditors 
should  have  also  been  paid  out  of  this  fund  before 
dividing  it  into  fifths ;  that  by  the  action  of  the  lower 
court  they  have  erroneously  beeh  compelled  to  pay 
or  contribute  to  the  payment  of  J.  W.  Alderson's  debt 
to  his  child,  Lola  Green.  In  other  words,  they  have 
been  compelled  to  pay  all  the  geperal  creditors,  leav- 
ing the  interest  of  J.  W.  Alderson  free  from  the  pay- 
ment thereof.  After  a  careful  reconsideration  of  this 
case  we  have  arrived  at  the  conclusion  that  this  was 
error.  At  common  law  the  heirs  and  devisees  took 
the  realty  by  descent,  free  from  the  debts  of  the  an- 
cestor. (Lawrence  *s  Heirs  v.  Buckman,  3  Bibb,  23; 
Same  v.  Hayden,  4  Bibb,  229 ;  Chambers  v.  Davis,  17 
B.  Mon.,  534;  Taylor  v.  Jones,  97  Ky.,  206,  17  Ky. 
Law  Kep.,  85,  30  S.  W.,  595 ;  Parks  v.  Smoot,  105  Ky., 
63,  20  Ky.  Law  Rep.,  1043,  48  S.  W.,  146;  Kent's 
Com.,  vol.  4,  p.  420.) 

This  rule  obtained  except  where  the  ancestor  ex- 
pressly charged  or  bound  the  heirs  or  devisees  for 
the  payment  of  his  debts.  This  common-law  rule  was 
changed  by  statute  in  1797.  Since  that  time  the  heir 
or  devisee  takes  by  descent  or  devise  the  property  of 
the  ancestor,  subject  to  all  valid  claims  against  the 
ancestor's  estate;  taking  it  with  all  the  burdens  he 
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left  upon  it.  Lands  which  descend  or  are  devised  are 
regarded  in  equity  as  funds  for  the  payment  of  debts 
of  the  ancestor,  and  the  heirs  or  devisees  should  be 
regarded  in  chancery  as  holding  the  same  as  a  trust 
fund  or  property;  and  the  chancellor  may  either  sub- 
ject the  land  as  a  trust  fund,  or,  if  the  land  has  been 
alienated,  the  chancellor  may  lay  hold  of  the  proceeds 
for  the  payment  of  the  ancestor's  debts,  or  render  the 
heir  or  devisee  personally  liable  to  the  extent  of  the 
value  of  the  land  received.  (Buford  v.  Pawling 's 
Ex'rs,  5  Dana,  283.) 

Formerly  the  heir  or  devisee  could  alienate  lands 
received  at  any  time  after  the  death  of  the  ancestor, 
and  pass  a  good  title  to  a  bona  fide  purchaser  for  a 
valuable  consideration,  but  under  the  present  statute 
this  can  not  be  done  until  after  six  months  from  the 
date  of  the  death  of  the  ancestor.  And  the  only  way 
to  prevent  or  defeat  the  creditors  of  the  deceased 
from  subjecting  his  land  to  the  payment  of  their 
claims  is  by  a  voluntary  alienation  by  the  heir  or  de- 
visee after  six  months  from  the  date  of  the  death 
of  the  ancestor.  In  equity  and  good  conscience,  the 
debts  of  the  deceased  should  be  paid  out  of  the  estate 
left  by  him  before  it  should  be  made  to  pay  the  in- 
dividual debts  of  the  heir  or  devisee. 

By  its  proceedings  the  banking  company,  as  guard- 
ian, only  obtained  a  lien  upon  the  interest  of  J.  W. 
Alderson  in  the  estate  of  his  father,  J.  J  Alderson. 
It  obtained  no  greater  right  or  interest  than  J.  W. 
Alderson  had,  and  he  certainly  had  no  right  to  take 
his  whole  one-fifth  interest,  and  leave  the  creditors 
of  his  father  unpaid.  The  general  rule  is  that,  be- 
tween mere  equities,  that  which  is  prior  in  time  is  re- 
garded as  the  best,  and  takes  precedence  over  any 
which  may  be  subsequently  created ;  and  our  opinion  is 
that  the  equities  of  the  creditors  and  the  other  children 
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of  J;  J.  Alderson  are  prior  in  time  to  the  equity- 
created  in  favor  of  appellee  by  its  proceedings  re- 
ferred to. 

Appellee  claims  that  the  former  opinion  of  this 
court  makes  the  question  herein  res  ad  judicata.  To 
this  we  can  not  agree.  This  court  only  decided  that 
appellee,  by  its  proceeding,  had  a  valid  lien  on  the 
interest  of  J.  W.  Alderson  in  the  estate  of  his  father. 
But  this  lien  can  not  be  extended  beyond  the  interest 
that  J.  W,  Alderson  held  or  owned  in  his  father  *s  es- 
tate, and  this  he  received  subject  to  the  prior  equities 
of  the  creditors  of  his  father. 

Having  arrived  at  this  conclusion,  it  necessarily  re- 
sults that  the  former  opinion  in  83  S.  W.,  1129,  26  Ky. 
Law  Rep.,  1260,  should  be,  and  is,  withdrawn. 
Wherefore  the  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  consistent  here- 
with. 


Case  84.— ACTION  BY  E.  H.  TAYLOR,  JR.,  FOR  AN  INJUNC- 
TION AGAINST  THE  DEMOCRATIC  COMMITTEE  OF 
FRANKLIN  COUNTY  TO  COMPEL  THE3M  TO  HEAR  HIS 
CONTBST.-~June  6. 


12?    175  Taylor,  Jr.  v.  Democratic  Committee  of  Franklin 

^21    284  County. 


Appeal  from  Franklin  Circuit  Court. 

Robert  L.  Stout,  Circuit  Judge. 

Judgment  for  defendant.    Plaintiff  appeals.    Re- 
versed. 

Primary  Electionsh-Contest  —  Notice — Committeeman — ^Disquali- 
fication— Other  Bias — Governing  Authority-^Discretion — In- 
terference by  Court. 
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P  ■  II         !■■■      \ 

1.  Primary   Elections — Contest— Notice — ^Under   sec.    1596a»    sub* 

sec.  12,  Ky.  &tat8.,  primary  election  contests  for  members  of 
the  General  Assembly  are  governed  by  the  former  law,  ap- 
proved June  30»  1892,  which  requires  only  a  fifteen  days' 
notice  of  the  contest. 

2.  Committeeman — ^Disqualification — ^Under  the  rule  of  the  com- 

mon law,  that  no  man  may  be  a  Judge  In  his  own  case,  and, 
if  he  acts,  the  Judgment  is  void,  a  brother  of  one  of  the  parties 
to  an  election  contest  is  not  qualified  to  sit  as  one  of  the 
committeemen  in  the  trial  of  a  primary  election  contest. 

3.  Other  Bias — The  fact  that  the  seats  of  one  or  more  members 

of  the  committee  are  contested  does  not  disqualify  them 
from  acting  in  other  contested  cases,  so  long  as  they  are 
members  of  the  committee.  If  the  contests  are  decided 
against  them,  then  their  powers  cease,  but  until  then  their 
powers  are  not  affected  by  a  contest. 

4.  Same — The  fact  that  certain  members  of  the  committee  are 

friends  of  one  of  the  parties  to  the  contest  and  induced  voters 
to  vote  for  him  in  the  primary,  in  the  absence  of  any  statute 
disqualifying  them,  are  not  disqualified  on  common  law  prin- 
ciples, as  they  act  under  oath,  and  are  responsible  If  they 
do  not  act  honestly  and  faithfully. 
6.  Governing  authority — Discretion — ^Interference  of  Court — 
This  court  has  no  authority  to  require  the  committee  to  re* 
count  the  vote.  They  are  the  governing  authority,  and  may 
determine  the  form  and  manner  of  the  proceedings  in  the 
case.  "While  the  court  may  require  them  to  act,  the  court 
can  not  control  their  discretion.  This  must  be  exercised 
under  their  oath  and  according  to  their  honest  Judgment. 

JOHN  W.  RAT  and  HAZEILRIGG  &  HA2IXLRIGG  for  appel* 
lant 

POINTS  AND  AUTH0BITIE6. 

1.  The  common-law  writ  of  certiorari  exists  in  this  State  as 
at  common  law  to  review  the  action  of  any  Judicial  or  quasi-Ju- 
dicial body  whose  action  Is  not  according  to  the  common  law, 
where  there  is  no  other  right  of  review  given  by  statute.  (Ency. 
PI.  &  Practice,  vol.  4  (title  "Certiorari"),  pp.  86-7,  especially  107; 
Cyc,  vol.  6,  (title  "Certiorari"),  pp.  750-1-2-3-4-5;  Spelling  Ex- 
traor.  Remedies,  vol.  2  (title  "Certiorari"),  sees.  1969,  1890-1-2-3; 
Alderson  v.  Commissioners,  31  W.  Va.,  633;  Chenowith  v.  Com- 
missioners, 26  W.  Va.,  230;  Commonwealth  v.  Ramsey,  166  Pa. 
St.,  642.) 

2.  There  is  no  appeal  from  the  findings  of  a  contest  before 

vol.  190-48 
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.  the  county  committee,  and  the  law  must  afford  a  remedy,  which 
ib  certiorari.     (Beasley  v.  Adams.) 

3.  Mandatory  injunction  is  the  proper  remedy  to  compel  the 
counting  of  the  ballots  and  the  trial  of  a  contest,  upon  the  alle- 
gation of  fraud  and  that  notice  of  a  contest  had  been  given.  Tlie 
county  committee  may  be  compelled  to  act  as  a  board  of  contest^ 
(Henry,  Chairman  v.  Secrest,  24  Ky.  Law  Rep.,  1505.) 

4.  Absolute  power  does  not  exist  in  the  county  committee  to 
determine  who  is  the  party  candidate,  and  entitled  to  go  on  the 
official  ballot.     (Bill  of  Rights,  sec.  2,  Constitution.) 

6.  The  original  ballots  should  have  been  ordered  to  be  used 
as  evidence  on  the  issue  as  it  was  shown  by  proof  that  they 
were  intact  and  had  not  been  disturbed  since  the  election.  Had 
actually  been  under  guard  and  are  yet.  (Edwards  v.  Logan,  70 
No.  2  Rep.,  852.) 

WML  CROMWELL,  McQTJOWN  ft  BROWN  and  J.  A.  VIOLETT 
for  appellee. 

1.  In  the  certiorari  case  we  submit^ that  the  petition  is  defec- 
tive for  the  reason  that  it  does  not  demand  the  specific  relief 
the  plaintiff  considers  himself  entitled  to,  as  required  by  sec 
90,  Cnvil  CJode  of  Practice. 

2.  The  decision  of  the  contest  committee  is  final  (sec.  1563. 
Ky.  Stats.,  and  Beasley  v.  Adams,  26  Ky.  Law.  Rep.,  673);  this 
being  the  case,  the  circuit  court  has  no  Jurisdiction  of  this  action, 

3.  Section  966,  Ky.  Stats.,  provides  that:  "The  circuit  court  has 
exclusive  Jurisdiction  of  all  matters  in  law  and  equity  of  which 
Jurisdiction  is  not  exclusively  delegated  to  some  other  tribunal." 

4.  ^uity  has  no  inherent  power  to  try  contested  elections. 
(Paine  on  Elections,  p.  785.) 

5.  The  Supreme  Court  has  no  power  to  issue  a  writ  of  cer- 
tiorari to  a  board  of  commissioners  of  election  which  is  not  a 
court  within  the  meaning  of  the  Constitution.  (Paine  on  Elec- 
tions, p.  785.) 

6.  A  writ  of  certiorari  i«  a  common  law  writ  issued  not  as  a 
matter  of  right,  but  in  the  discretion  of  the  court. 

7.  The  governing  authority  of  a  political  party  is,  by  statute, 
given  the  exclusive  Jurisdiction  to  determine  contests  for  party 
nominations,  and  the  courts  of  the  State  can  not  review  the 
action  of  such  committee  when  it  has  once  acted. 

8.  If  any  member  of  a  political  committee  acts  corruptly  in 
holding  a  primary  election,  or  in  determining  a  contest  before  the 
committee  of  which  he  is  a  member,  he  is  amenable  to  the  law  aa 
provided  in  Ky.  Stats.,  sec.  1563. 
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AUTHOBITIES  CITED. 

Civil  Code  of  Practice,  sec.  90;  Ky.  Stats.,  sees.  1563,  966,  1453, 
1482;  article  12,  sub-sec.  12,  sec.  1596a;  Beasly  v.  Adams,  26  Ky. 
Law  Rep.,  573;'  Paine  on  Elections,  pp.  785,  684;  Birdsall  y. 
Phillips,  17  Wend.,  468;  McCrary  on  ETlections,  sec.  379;  Dickey 
V.  Reed,  &c.,  78  111.,  226,  227;  Batman  v.  Megowan,  1  M)et,  533, 
539;  Stive  v.  Berry,  16  Ky.  Law  Rep.,  280;  Oolley  v.  Fitzgerald, 
46  Mich.,  2;  Sharp  v.  Pike,  5  B.  Mon.,  155;  6  Amer.  &  E^ng.  Ency., 
961;  Montgomery  v.  Chelf,  26  Ky  Law  Rep.,  1749;  ESz  parte  Win- 
herly,  —  Miss.,  -7-;  Taylor  v.  Beckham,  21  Ky.  Law  Rep.,  1749; 
Galloway  v.  Bradbum,  26  Ky.  Law  Rep.,  985;  EJdwards  v.  Lo- 
gan, 24  Ky.  Law  Rep.,  1103,  1104;  Commonwealth  v.  Peters,  4 
Bush,  403;  Black  on  Judgments,  vol.  1,  sec.  21;  Commonwealth 
V.  Ramsey,  166  Pa.  St.  Rep.,  644;  Spelling  on  Extraordinary  Rem- 
edies, 1969,  1921,  2022;  Commonwealth  v.  Combs,  27  Ky.  Law 
Rep.,  750;  Cain  v.  Page,  19  Ky.  Law  Rep.,  977;  Moody  v.  Trimble, 
22  Ky.  Law  Rep.,  692;  Davis  v.  Hambrlck,  22  Ky.  Law  Rep., 
815;  Phelps  v.  Piper,  33  L.  R.  A.,  55. 

Opinion  by  Chief  Justice  Hobson — ^Reversing. 

E.  H.  Taylor,  Jr.,  and  L.  F.  Johnson  were  candi- 
dates for  the  Democratic  nomination  for  the  oflSce  of 
Bepresentative  in  the  General  Assembly  at  a  primary 
election  held  on  November  15,  1904.  On  the  face  of 
the  returns,  Johnson  received  a  majority  of  four 
votes.  A  certificate  of  nomination  was  issued  to  him 
by  the  committee  on  November  19th,  and  on,  Novem- 
ber 30th  Taylor  gave  notice  of  contest.  The  com- 
mittee refused  to  consider  the  contest  on  the  ground 
that  it  had  adopted  a  resolution  limiting  the  time  for 
beginning  a  contest  to  10  days,  and  that,  Taylor's 
notice  not  having  been  given  in  time,  they  could  not 
consider  it.  Taylor  then  brought  this  suit  against 
the  committee  to  obtain  a  mandatory  injunction  re- 
quiring them  to  meet  and  hear  the  contest.  The 
circuij  court  dismissed  his  petition,  and  he  appeals. 

It  was  held  in  Hill  v.  Holdam,  this  day  decided, 
that  the  time  within  which  a  contest  must  be  begun 
is  regulated  by  the  statute.    The  resolution  of  the 
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committee  fixing  a  different  time  from  tiiat  allowed 
by  law  was  therefore  void.  The  act  of  October  24, 
1900  (see  sec  1596a,  subsec.  12,  Ky.  Stats.,  1903), 
excepts  from  its  provisions  contest  for  the  oflSce  of 
Eepresentative  in  the  General  Assembly,  and  so 
these  contests  are  governed  by  the  former  law,  which 
provides  that  in  case  of  a  Senator  or  Representative 
the  notice  of  the  contest  must  be  given  within  15 
days.  (See  sec.  5  of  art.  8,  p.  148,  c.  65,  of  the 
act  to  regulate  elections,  approved  June  30,  1892.) 
So  far  as  members  of  the  General  Assembly  go,  con- 
tests are  regulated  by  the  former  law;  and,  as  notice 
was  given  in  this  case  within  15  days,  it  was  in  time. 
Taylor  alleged  in  his  petition  that  one  of  the  de- 
fendants (George  Johnson)  is  a  brother  of  the  con- 
testee,  L.  F.  Johnson,  and  is  thereby  disqualified  from 
acting  in  the  trial  of  the  contest.  The  rule  of  the 
common  law  is  that  no  man  may  be  judge  in  his  own 
case,  and  if  he  acts  the  judgment  is  void.  (Cooley 
on  Constitutional  Limitations,  side  page  411;  17  Am. 
&  Eng.  Ency.  of  Law,  p.  732.)  The  rule  applies  not 
only  to  judges,  but  also  to  executive  or  ministerial 
officers.  Thus  it  has  been  applied  to  probate  judges 
(Sigoumey  v.  Sibley,  21  Pick,  101,  32  Am.  Dec.,  248) ; 
also  to  county  commissioners  laying  out  a  highway 
(Wilbraham  v.  County  Commissioners,  11  Pick.,  322), 
or  to  jurors  (Davis  v.  Allen,  11  Pick.,  466, 22  Am.  Dec., 
386),  or  to  appraisers  of  land  sold  under  execution 
(Wolcott  V.  Ely,  2  Allen,  338),  or  to  a  referee  (Strong 
V.  Strong,  9  Cush.,  560).  There  are  many  other  cases 
in  which  the  principle  has  been  applied.  (23  Am.  & 
Eng.  Ency.  of  Law,  370;  Hall  v.  Thayer,  7  Am.  Rep., 
513;  Lillard  v.  Lillard,  44  Ky.,  340;  Knott  v.  Jarboe, 
58  Ky.,  504;  Phillips  v.  Tucker,  60  Ky.,  69.)  Under 
these  principles,  the  brother  of  the  contestee  is  not 
qualified  to  sit. 
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Appellant  also  alleged  that  three  members  of  the 
committee  .were  contestees  in  a  contest  over  their  right 
to  be  committeemen.  This  would  not  disqualify  them 
from  actings  They  may  act  as  long  as  they  are 
members  of  the  committee.  If  the  contests  are  de- 
cided against  them,  then  their  powers  cease,  but  until 
then  their  powers  are  not  affected  by  a  contest.  He 
also  alleged  that  two  other  members  of  the  committee 
were  friends  of  Johnson,  and  on  the  day  of  the  elec- 
tion, by  money  and  promises  of  other  things,  induced 
voters  to  vote  for  Johnson  and  against  him.  While 
this  might  create  some  bias  in  their  minds,  in  the 
absence  of  any  statute  disqualifying  them  from  act- 
ing, they,  having  no  direct  interest  in  the  proceed- 
ing, and  not  being  kin  to  either  of  the  parties,  are  not 
disqualified  upon  common-law  principles.  The  allega- 
tions as  to  the  use  of  money  or  the  promise  of  other 
things  to  influence  voles  were  denied,  and  are  not 
proven.  In  heated  elections,  most  men  in  the  county 
take  sides,  and,  if  the  fact  that  they  did  so  was  suffi- 
cient to  disqualify  them,  few  members  of  the  com- 
mittee in  many  cases  could  act.  They  act  under  their 
oaths,  and  are  responsible  imder  the  statute  if  they 
do  not  act  honestly  and  faithfully. 

Section  1563,  Ky.  Stats.,  1903,  on  this  subject,  pro- 
vides: *' Before  entering  upon  the  discharge  of  the 
duties  set  forth  in  this  article,  the  committee  or 
governing  authority  shall  be  sworn  by  some  officer 
authorized  by  law  to  administer  an  oath  to  faithfully 
and  honestly  discharge  the  duties  herein  imposed; 
and  the  failure  upon  the  part  of  any  member  of  the 
committee  or  governing  authority  to  discharge  such 
duties  faithfully  and  honestly  shall  be  deemed  a  mis- 
demeanor, and  the  persons  so  offending  shall,  upon 
indictment  and  conviction  in  the  circuit  court  of  the 
oounty  or  districti  be  fined  not  less  than  one  hundred 
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($100)  dollars  nor  more  than  five  hundred  ($500) 
dollars,  and  be  imprisoned  in  the  county  jail  not  less 
than  sixty  days  nor  more  than  one  year.*' 

Among  other  things,  Taylor  alleged  that  he  had 
.been  in  fact  elected,  and  prayed  the  court  to  re-count 
the  vote,  and  so  determine.  This  can  not  be  done. 
The  governing  authority  of  the  party,  under  the  stat- 
ute, is  given  authority  to  hear  and  determine  the  con- 
test. ThjB  committee  may  also  determine  the  form 
and  manner  of  the  proceedings  in  the  case.  It  is  its 
duty  to  receive  legal  evidence,  and  to  give  it  such 
weight  as,  in  their  judgment,  faithfully  and  honestly 
exercised,  it  is  entitled  to.  The  court  can  require 
the  committee  to  act,  and  when  they  act  the  law  re- 
quires of  them  that  they  shall  faithfully  and  honestly 
discharge  their  duties.  In  acting  they  are  discharg- 
ing official  duties,  and  should  ^scharge  them  accord- 
ing to  law.  While  they  may  be  compelled  by  the 
court  to  act,  the  court  can  not  by  mandamus  or  man- 
datory injunction  control  their  discretion.  This  they 
must  exercise  under  their  oath  of  office,  and  according 
to  their  honest  judgment. 

•     Judgment  reversed  and  cause  remanded  for  further 
proceedings  consistent  herewith. 

Judge  Paynter  not  sitting. 


Case  85.— PROCEBDINO  BY  THE  COMMONWEALTH.  BY  T. 
B^  BOWMAN,  AS  SHBRIFP  OP  LEWIS  COUNTY,  AGAINST 
THE  CHESAPEAKE  &  OHIO  RAILROAD  CO.  FOR  THE 
COLLECTION  OP  A  FRANCHISE  TAX,— June  9. 


Commonwealth,  By  Bowman,  Sheriff  v.  Chesapeake  ft 
Ohio  Railroad  Co. 

Appeal  from  Lewis  Circuit  Court. 
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James  P.  Habbeson,  Circuit  Judge. 

Judgment  for  defendant.  Plaintiff  appeals.  Af- 
firmed. 

Foreign  Corporations — Franchise  Tax— J)ouble  Taxation. 

1.  Foreign  Corporations — ^Franchise — ^Double  Taxation — ^Ky.  Stats., 

sees.  4077  to  4091,  inclusive,  prescribe  an  elaborate  system 
for  the  taxation  of  the  franchises  of  all  corporations,  whether 
foreign  or  native,  doing  business  in  this  State,  and)  sees. 
4080  and  4081  are  applicable  to  foreign  corporations  alone. 
These  show  conclusively  the  legislative  Intent  to  tax  the 
franchises  as  foreign  corporations,  and  not  as  naturalized 
corporations. 

2.  Same — ^The  cardinal  principle  of  ad  valorem  taxation  in  Ken- 

tucky is  that  all  property  not  specifically  exempt  therefrom 
by  the  Constitution,  whether  real  or  personal,  tangible  or  in- 
tangible, and  whether  owned  by  individuals  or  corporationi\ 
must,  for  the  benefit  of  each  taxing  Jurisdiction  in  which  it 
Is  liable,  be  taxed  once  and  no  more. 

ALLAN  D.  COLES  for  appellant 

The  precise  question  for  decision  in  this  case  is  not  whether 
appellee  is  a  ''native"  corporation,  citizen  and  resident  of  Ken- 
tucky,  or  a  "domesticated"  corporation,  citizen  and  resident  of 
Kentucky,  for  it  is  conceded  to  be  the  latter,  but  whether,  being 
a  domesticated  corporation  and  resident  of  Kentucky,  it  operates 
under  a  Kentucky  franchise.  If  it  does,  then  such  franchise  is 
the  subject  of  taxation,  and  is  confessedly  omitted  property. 

W.  D.  COCHRAN  for  appellee. 

CLASSIFICATION  OF  POINTS  AND  AUTHORITIES. 

1.  There  was  no  defendant  before  the  county  court,  and,  there- 
fore, no  Judgment  upon  the  merits  could  be  rendered  and  no  ap- 
peal would  lie  to  the  circuit  court  (Ky.  Stats.,  sec.  4241; 
Bridge  Co.  v.  White's  Adm'r.,  49  S.  W.,  36;  Cincinnati  Times- 
Star  Co.  V.  France,  61  S.  W.,  18;  Olsen,  &c.  v.  Cal.  Ins.  Co.,  &c.,  32 
S.  W.,  446;  Commonwealth  v.  Morehead,  78  S.  W.,  1105.)^ 

2.  A  compliance  by  a  foreign  corporation  with  sec.  841,  Ky. 
Stats.,  does  not  create  a  new  corporation,  but  naturalizes  the 
foreign  one,  and  a  franchise  tax  is  assessable  only  against  the 
foreign  corporation  naturalized.  The  assessment  of  this  one 
traachlse  covering  the  capital  stock  of  the  oorporation  natural- 
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ized  is  the  only  assessment  contemplated  by  Ky.  Stats.,  chap.  108, 
art.  3.  (C,  N.  O.  &  T.  P.  R.  Co.  v.  Commonwealth,  83  S.  W.,  662; 
Bvansville,  &c.  v.  Henderson,  &c.,  Co.,  134  Fed.,  973;  Rollings- 
worth  V.  So.  R.  Co.,  86  Fed.,  353;  Taylor  v.  111.  Cent  Ry.  Co..  89 
Fed.,  119;  The  Louisville  Tob.,  &c.,  Co.  v.  Commonwealth,  106 
Ky.,  165;  Henderson  Bridge  Co.  v.  Commonwealth,  99  Ky.,  623.) 

Opinion  by  Judge  Babkeb — ^Affirmiing. 

Passing  the  several  technical  questions  of  pro- 
cedure so  learnedly  discussed  in  the  briefs  of  counsel, 
and  assuming,  for  the  purposes  of  this  appeal,  all  of 
them  adjudicated  in  favor  of  appellant,  the  real  ques- 
tion presented  by  this  record  is  whether  or  not  a 
foreign  railroad  corporation  which  has  complied  with 
the  provisions  of  sec.  841  of  the  Ky.  Stats,  of  1903,  is 
subject  to  the  payment  of  two  franchise  taxes  an- 
nually. Conceiving  that  because  the  Chesapeake  & 
Ohio  Eailway  Company,  a  Virginia  corporation 
operating  an  interstate  railroad  in  part  through 
Lewis  county,  Ky.,  had  complied  with  sec.  841,  and 
thus  become  a  Kentucky  corporation,  within  the 
meaning  of  the  statute,  and,  although  it  had  paid  the 
franchise  tax  due  as  a  foreign  railroad  corporation,  it 
must  in  addition  pay  a  franchise  tax  as  a  Kentucky 
corporation,  the  sheriff  of  Lewis  county,  in  the  name 
of  the  Commonwealth,  instituted  this  proceeding, 
under  sec.  4241  of  the  Ky.  Stats,  of  1903,  to  require 
it  to  list  its  franchise  as  a  Kentucky  corporation. 
The  theory  upon  which  is  based  this  attempt  to  tax 
appellee  twice  in  the  same  fiscal  year  upon  its  fran- 
chise, under  the  guise  of  the  existence  of  two  corpora- 
tions and  two  franchises,  is  untenable.  It  is  true 
sec.  841  requires  each  foreign  railroad  corporation, 
as  a  condition  precedent  to  operating  in  this  State,  to 
do  certain  things,  and  when  these  are  done  pro- 
nounces it  *'a  corporation,  citizen  and  resident  of  this 
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State,"  but  it  does  not  follow  that  this  naturalized 
corporation  is  a  distinct  entity  from  the  old. 

In  the  case  of  Cincinnati,  N.  0.  &  T.  P.  B.  Co.  v. 
Conunonwealth,  119  Ky.,  196,  83  S.  W.,  562,  26  Ky. 
Law  Eep.,  1106,  the  very  question  we  have  here  was, 
in  principle,  involved.  There  the  foreign  railroad 
corporation  had  complied  with  sec.  841,'  and,  under 
the  inspiration  of  the  same  theory  held  by  appellant, 
that  it  thereby  became  a  new  corpora:tion,  the  Audi- 
tor's agent  sought  to  enforce  the  payment  of  an 
organization  tax  under  sec.  4226  of  the  Ky.  Stats,  of 
1903 ;  but  we  held  that  a  compliance  with  sec.  841  did 
not  create  a  new  corporation,  within  the  meaning  of 
sec.  4226,  but  merely  naturalized  the  foreign  corpora- 
tion, in  order  that  the  State  might  better  control  and 
supervise  it.  The  same  reasoning  applies  here  with 
equal  force  and  efficacy,  and  the  same  conclusion  must 
necessarily  be  reached  as  to  franchise  taxes.  The 
soundness  of  this  conclusion  is  assured  by  a  glance  at 
the  laws  of  the  State  with  reference  to  the  taxing 
of  corporate  f  ranphises.  Sees.  4077  to  4091,  inclusive, 
Ky.  Stats.,  prescribe  an  elaborate  system  for  the  tax- 
ation of  the  franchises  of  all  corporations,  whether 
foreign  or  native,  doing  business  in  the  State,  and 
sees.  4080  and  4081  are  applicable  to  foreign  corpora- 
tions by  name.  These  show  conclusively  the  legis- 
lative intent  to  tax  the  franchises  of  foreign  corpora- 
tions coming  into  the  State  as  foreign  corporations, 
and  not  as  naturalized  corporationa.  For  the  pur- 
pose of  taxing  they  are  named  '^foreign  corpora- 
tions,'* and  the  mode  of  estimating  the  value  of  their 
franchises  is  specifically  pointed  out,  as  is  also  the 
method  of  enforcing  the  payment  of  the  tax  by  the 
jurisdiction  to  which  it  is  due.  It  is  obvious  that 
there  is  but  one  corpus  or  property — one  franchise 
or  privilege.    It  is  therefore  immaterial  that  the 
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corporate  entity,  from  one  point  of  view,  may  be  con- 
sidered a  naturalized  citizen  of  the  State,  and  from 
another  a  foreign  corporation.  The  law  looks  through 
the  mere  semblance  of  things  into  the  essential 
substance,  and  taxes  that.    It  taxes  things,  not  names. 

Without  further  prolixitj^,  it  may  be  said  that  the 
cardinal  principle  of  ad  valorem  taxation  in  Ken- 
tucky is  that  all  property  not  specifically  exempted 
therefrom  by  the  Constitution,  whether  it  be  real  or 
personal,  tangible  or  intangible,  whether  owned  by 
individuals  or  corporations,  must,  for  the  benefit  of 
each  taxing  jurisdiction  in  which  it  is  liable,  ^e  taxed 
once,  and  no  more. 

The  judgment  dismissing  the  petition  is  affirmed. 


Case  86.— ACTION  BY  GEORGE  P.  HARRIS  TO  ENJOIN  A. 
J.  BRUCE,  CLERK  OP  CARROLL  COUNTY,  FROM  PLAC- 
ING THE  NAME  OP  M.  L.  DOWNS  UPON  THE  BALLOT 
AS  THE  DEMOCRATIC  NOMINEE  FOR  COUNTY  JUDGE 
OF  CARROLL  COUNTY.— June  9. 

Harris  v.  Bruce^  County  Clerk. 

Appeal  from  Carroll  Circuit  Court 

John  M.  IAssino^  Circuit  Judge. 

From  the  judgment  dismissing  the  petition  plain- 
tiff appeals.  Affirmed. 

Primary  Elections — Contesrts — ^Notice— ^Governing  Authority — 
Reyiew. 

1.  Primary  Elections— Contests— Notice-— Pnder  sec.  1563,  Ky. 
Stats.,  which  provides  that  "In  all  cases  of  a  tie  vote  or  con- 
test In  primary  elections  the  committee  or  governing  author- 
ity holding  such  primary  shall  have  the  power  to  hear  and 
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determine  such  ooniest,  and  decide  who  shall  be  entitled 
to  the  nomination/'  it  is  essential  that  notice  of  such  contest 
be  given  to  enable  the  committee  to  try  the  contest. 
2.  Governing  authority— iReview — The  courts  have  no.  Jurisdic- 
tion, directly  or  indirectly,  to  review  the  action  of  the  com- 
mittee.  or  governing  authority. 

WINSLOW  &  HOWE  and  JAMBS  B.  DUNCAN  for  appellant. 

SYNOPSIS  AND  AUTHORITIES. 

1.  The  law  is  mandatory  and  the  court  has  Jurisdidtion.  (Eagan 
V.  Gerwe,  23  Ky.  Law  Rep.,  1496;  Brown  v.  Repub.  Co.  Com.,  23 
Ky.  Law  Rep.,  2421;  Toung  v.  Beckham,  24  Ky.  Law  Rep.,  2136; 
Neal  V.  Young,  25  Ky.  Law  Rep.,  186.)  • 

2.  The  case  of  Beasley  v.  Adams.    (26  Ky.  Law  Rep.,  673.) 
8.  The  case  of  Taylor  v.  Johnson. 

4.  A  direct  decision  of  the  point  in  controversy.  (Price  v. 
Lush,  9  L.  R.  A.,  467.) 

5.  The  mandatory  statute.     (Ky.  Stats.,  sees.  1556-1559.) 

6.  Plaintiff  has  a  valuable  and  vested  right.  (Neal  v.  Young, 
25  Ky.  Law  Rep.,  183;  Brown  v.  Repub.  Com.,  23  Ky.  Law  Rep., 
2421.) 

7.  The  illegal  call  for  the  primary. 

8.  The  entire  disregard  of  the  registration  laws,  and  the  legal 
effect  thereof.  (Ky.  Stats.,  sees.  1666-1669;  Mbrril  v.  Haines,  2 
N.  H.,  246.) 

9.  The  effect  upon  the  "general  results"  of  the  pretended  pri- 
mary. 

10.  Errors  in  practice. 

11.  The  relief  asked  of  this  honorable  court. 

JOHN  S.  GAUNT,  JAMBS  HEMPHILL  and  W.  S.  PRYOR  for 
appellee. 

SYNOPSIS  OP  POINTS  AND  AUTHORITIES. 

1.  This  proceeding  is  a  "contest"  within  sec.  1663,  Ky.  Stats. 
(Ky.  Stats.,  1563;  Beasley  v.  Adams,  26  Ky.  Law  Rep.,  573,  82  S. 
W.,  249;  Bouvier's  Law  Dictionary,  vol.  1,  p.  421;  Robertson  v. 
SUte,  ex  rel.  Smith,  109  Ind.,— ,  10  N.  E.,  682.) 

2.  Doctrine  of  Beasley  v.  Adams  does  not  conflict  with  cases 
cited  by  appellant  (Batman  y.  Megowan,  1  Mete,  533; 
Mloody  V.  Trimble,  22  Ky.  Law  Rep.,  692;  Berry  v.  Stlne,  96  Ky., 
63.) 

8.  The  law  is  not  nullified  by  the  court's  refusal  of  Jurisdiction. 
(Ky.  Stats.,  1668;  Beasley  t.  Adams,  26  Ky.  Law  Rep.,  673,  82  S. 
W«.  249.) 
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Opinion  by  Judge  Payntbb — Affirming. 

At  a  primary  election  regularly  called  by  the 
governing  authority  of  the  Democratic  party  in  Car- 
roll county  the  appellant,  George  P.  Harris,  and  ap- 
pellee, M.  L.  Downs,  were  candidates  for  county 
judge.  The  county  committee  (the  governing  au- 
thority of  the  party)  canvassed  the  returns,  and 
certified  that  Downs  was  duly  nominated,  and  gave 
him  a  certificate  to  that  effect.  On  the  day  that  the 
committee  met  and  canvassed  the  returns  the  appel- 
lant appealed  before  it  and  filed  a  petition  and  affi- 
davit in  which  it  was  averred  that  several  persons  had 
been  allowed  to  vote  without  having  registration 
certificates,  and  moved  the  committee  to  set  aside  the 
primary  election,  and  call  a  new  one,  which  the  com- 
mittee declined  to  do.  The  facts  are  made  to  ap- 
pear by  the  petition  filed  in  this  case,  and  for  which 
reason  he  seeks  to  enjoin  the  county  clerk  from  plac- 
ing the  name  of  Downs  upon  the  ballot  as  the 
Democratic  candidate  for  county  judge  of  Carroll 
county.  The  court  below  dismissed  the  petition  upon 
the  ground  that  it  had  no  jurisdiction  to  directly  or 
indirectly  review  the  action  of  the  committee  of  which 
appellant  complains.  By  this  proceeding  appellant 
seeks  to  contest  the  election  of  Downs.  He  asks  the 
court  to  set  aside  the  primary  election  because  illegal 
votes  were  cast  at  it. 

Sec.  1563,  Ky.  Stats.  1903,  provides:  *'In  all  cases 
of  a  tie  vote  or  contest,  the  committee  or  governing 
authority  of  a  political  party  holding  such  primary 
election  shall  have  the  power  to  hear  and  determine 
such  contest,  and  decide  who  shall  be  entitled  to  the 
nomination.  This  section  gives  the  governing  au- 
thority of  a  party  the  right  to  hear  and  determine 
a  contest.    The  Legislature  evidently  did  not  intend 
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the  courts  should  hear  and  decide  contests  growing 
out  of  primary  elections.  The  contest  referred  to  in 
the  statute  is  calling  in  question  the  result  as  certi- 
fied by  the  governing  authority  of  the  party. 

This  court,  in  Beasley  v.  Adams,  118,  Ky.,  695,  82  S. 
W.,  250,  26  Ky.  Law  Rep.,  573,  said:  *'This  makes 
the  decision  of  the  contest  committee  final.  The 
language  that  the  committee  shall  have  the  power  to 
hear  'and  determine  such  contests,  and  decide  who 
shall  be  entitled  to  the  nomination,'  precludes  the 
idea  that  there  shall  be  an  appeal.  The  entire  matter 
is  referred  to  the  governing  authority  of  the  party 
for  its  decision." 

Li  the  case  of  Henry  v.  Secrest,  114  Ky.,  677,  71 
S.  W.,  892,  24  Ky.  Law  Rep.,  1505,  the  court  had 
under  consideration  substantially  the  same  case  as 
the  one  at  bar,  and  held  that  the  plaintiff  was  not  en- 
titled to  maintain  the  action.  No  notice  of  contest 
was  given  in  that  or  in  this  case.  It  was  essential 
that  such  notice  should  be  given  to  enable  the  com- 
mittee to  try  the  contest.  The  court  has  no  jurisdic- 
tion to  determine  whether  or  not  illegal  votes  were 
cast  at  the  primary  election.  The  question  could 
have  been  decided  by  the  committee  had  the  contest 
been  instituted  by  giving  notice  as  provided  by  the 
statute. 

The  judgment  is  aflSrmed. 

Petition  for  rehearing  by  appellant  overruled. 
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Case  87.--ACTION  BY  P.  M.  COLESS'  ADM'X  AGAINST  THE  IL- 
LINOIS CENTRAL  RY.  CO.  FOR  DAMAGES  FOR  KILLING 
A  HORSE  AND  DEMOLISHING  A  BUGGY  BELONGING 
TO  PLAINTIFF'S  INTESTATE.— June  9. 


Coles'  Adm'x  v.  lUinoifi  Central  RaOway  Co. 

Appeal  from  Graves  Circuit  Court. 

R.  J.  BuGG,  Circuit  Judge. 

Judgment  for  defendant.  Plaintiff  appeals.  Af- 
firmed. 

Actions — Same      Transaction — Separate      Recoveries — ^Ebtoppel — 
pistributlon  of  Judgment — ^Different  Parties. 

1.  Actions — Same    Transaction — Separate   Recoveries — ^Estoppel — 

W^ere  an  action  Is  brought  and  a  recovery  had  by  the  per- 
sonal representative  for  the  killing  of  plaintiff's  Intestate, 
a  subsequent  action  can  not  be  maintained  for  the  killing  of  a 
horse  and  destruction  of  a  buggy  which  occurred  at  the 
same  time  of  the  killing  of  plaintiff's  intestate.  The  rule 
is  that  the  entire  claim  arising  out  of  a  civil  transaction, 
whether  in  the  nature  of  a  contract  or  tort,  can  not  be  di- 
vided into  separate  and  distinct  claims  and  eaoh  form  the 
basis  of  an  action. 

2.  Distribution    of    Judgment— Different    Parties — ^The    fact  that 

one  item  of  damage  should  be  distributed  in  a  different  way 
from  another  does  not  prevent  a  recovery  in  one  action. 
Under  proper  Instructions  the  Jury  could  have  said  what 
part  was  for  the  destruction  of  the  horse  and  buggy,  and 
what  part  for  the  destruction  of  the  life  of  the  intestate, 
as  the  action  for  both  items  of  damage  was  in  the  personal 
representative  and  the  liability  against  the  same  defendant. 

W.  J.  WEBB  for  appellant. 

POINTS  AND  AUTHORITIES. 

1.  Demurrer  was  properly  sustained  to  the  third  paragraph, 
as  administratrix  was  appointed  within  one  year  after  th^  cause 
of  the  action  occurred  and  suit  was  instituted  within  one  year 
after  her  appointment  and  qualification.    (Ky.  State.,  sees.  261( 
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and  2526;  Garden's  Adm'r  v.  L.  &  N.  R.  R.  Co.,  19  Ky.  Law 
Rep.,  132;  L.  &  N.  R.  R.  Ck>.  v.  Brantly's  Adm'r,  21  Ky.  Law  Rep., 
472.) 

2.  The  recovery  and  satisfaction  of  a  Judgment  for  the  killing 
of  the  decedent  was  not  a  har  to  the  prosecution  of  the  action  for 
the  destruction  of  the  horse  and  buggy,  which  was  the  result  of 
the  same  accident  and  collision.  The  two  actions  could  not  he 
joined,  therefore,  one  would  not  be  a  bar  to  the  other.  (Civil  Code 
of  Prac,  sec.  83;  K  &  N.  R.  R.  Co.  y.  Kellem's  Adm'r,  13  Ky. 
Law  Rep.,  228.) 

ROBBINS  &  THOMAS  for  appellee. 

POINTS   AND   ATJTHORITIES   CITED. 

1.  The  action  is  barred  by  limitation.  (Sec.  2616,  Ky.  Stats.; 
Kinnison  v.  Carpenter,  9  Bush,  599;  83  Ky.,  468;  90  Ky.,  147; 
96  Ky.,  613;  19  Ky.  Law  Rep.,  132.) 

2.  This  action  is  barred  because  of  the  recovery  in  a  former 
action  for  the  death  of  decedent,  caused  by  the  same  act  which 
damaged  the  horse  and  buggy  herein  sued  for.  (Civil  Code  of 
Prac.,  sec.  83;  A.  &  B.  Enc,  1st  Ed.,  184c,  184b,  184f;  vol.  1, 
Enc.  Pleading  and  Practice,  159;  16  N  Y.,  488;  10  Barb.  [N.  Y.], 
656;  74  A.  Dec.,  260;  44  A.  St  R.,  725;  32  A.  St.  R.,  494;  64  A. 
St.  R.,  605;  68  A.  R.,  821;  24  Fed.  Rep.,  580;  66  Fed.  Rep.,  460; 
96  U.  B.  R.,  430;  98  U.  S.  R.,  65;  13  B.  Mon,  204;  20  Ky.Law 
Rep.,  1415  and  1678;  25  Ky.  Law  Rep.,  405.) 

Opinion  by  Judge  Paynteb — ^AjB5rming. 

This  is  an  action  by  the  administratrix  of  F.  M. 
Coles  to  recover  damages  for  killing  a  horse  and 
demolishing  a  buggy  which  belonged  to  plaintiff's  in- 
testate. Among  other  defenses  interposed  was  one 
that  the  plaintiff's  intestate  was  killed  at  the  time  the 
horse  was  killed  and  the  buggy  demolished;  that  it 
was  the  same  negligence,  if  any,  which  resulted  in 
the  death  of  the  plaintiff's  intestate  and  horse  and 
the  destruction  of  the  buggy.  The  defendant  pleaded 
that  there  was  but  one  cause  of  action ;  that  the  plain- 
tiff had  recovered  a  judgment  against  the  company 
for  the  destruction  of  the  life  of  her  intestate,  and 
that  the  judgment  had  been  paid.    The  question  for 
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decision  is,  can  this  action  be  maintained  in  view  of 
the  facts  stated! 

Sec.  83,  Civil  Code  Practice,  provides:  *' Several 
causes  of  action  may  be  united  (a)  if  each  affect  all 
parties  to  the  action,  (b)  may  be  brought  in  the  same 
county,  and  may  be  prosecuted  by  the  same  kind  of 
action;  if  all  of  them  be  brought  •  •  •  for  in- 
juries to  person  and  property.'* 

The  record  shows  that  it  was  the  same  tort  which 
destroyed  the  life  of  the  intestate  and  his  property. 
Under  sec.  6,  Ky.  Stats.  1903,  the  action  for  the  negli- 
gent killing  of  the  human  being  must  be  brought  by 
the  personal  representative.  The  action  for  the  kill- 
ing of  the  horse  should  likewise  have  been  brought 
by  the  personal  representative.  So  the  cause  of 
action  for  both  items  of  damage  was  in  the  same  per- 
son, and  the  liability  was  against  the  same  defend- 
ant. Therefore,  under  sec,  83,  Civil  Code  Practice, 
the  cause  of  action  was  in  the  personal  representative 
of  the  intestate.  The  rule  seems  to  be  almost,  if  not 
quite,  universal  that  the  entire  claim  or  items  arising 
out  of  a  civil  transaction,  whether  in  the  nature  of  a 
contract  or  tort,  can  not  be  divided  into  separate  and 
distinct  claims,  and  each  form  the  basis  of  an  action." 

In  Covington  &  Cincinnati  Elevated  R.  R.  Co.  v. 
Kleimerer,  &c.,  49  S.  W,,  484,  20  Ky.  Law  Rep.,  1415, 
it  is  said  the  rule  is  elementary  that  a  party  can  not 
split  the  cause  of  action,  and  sue  upon  a  part  at  one 
time  and  the  remainder  at  another. 

It  was  said  in  Louisville  Bridge  Co.  v.  Louisville 
&  Nashville  R.  R.  Co.,  &c.  116  Ky.,  258,  75  S.  W.,  285, 
25  Ky.  Law  Rep.,  405:  *' Numerous  authorities  are 
cited  by  counsel  in  support  of  the  proposition  that, 
where  an  entire  cause  of  action  is  split,  a  judgment  in 
one  case  will  bar  a  second  action  for  the  rest  of  the 
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claim.  The  principle  is  sound,  and  has  been  applied 
very,  often  by  the  courts/' 

It  is  urged  that  this  rule  should  not  be  applied,  be- 
cause the  recovery  for  the  destruction  of  the  intes- 
tate's life  would,  under  the  statute,  go  to  the  widow 
and*' children,  while  the  recovery  for  the  horse  and 
buggy  would  go  to  his  estate,  for  the  payment  of 
debts  and  distribution.  The  statute  provides  that  an 
action  for  the  destruction  of  life  shall  be  brought  by 
the  personal  representative,  and  that  the  recovery 
shall  go  to  the  widow  and  children,  except  costs,  at- 
torney's fees,  etc.  The  recovery  is  an  asset  of  the 
estate,  for  distribution  in  a  certain  way.  A  recovery 
for  the  destruction  of  the  horse  and  buggy  would 
likewise  be  an  asset  of  the  estate,  for  distribution 
in  a  specified  way.  The  mere  fact  that  one  item  of 
damage  should  be  distributed  in  a  different  way  from 
another  item  of  damage  does  not  prevent  a  recovery 
in  one  action.  Under  proper  instructions,  the  jury 
c%)uld  have  said  what  part  of  the  recovery  was  for  the 
destruction  of  the  horse  and  buggy,  and  what  part 
was  for  the  destruction  of  the  life  of  the  intestate. 
In  our  opinion  a  recovery  for  the  destruction  of  the 
life  of  the  intestate  estops  the  plaintiff  from  bringing 
this  action  for  the  item  of  damage  for  the  loss  of  the 
horse  and  buggy. 

The  judgment  is  affirmed. 

vol.  120—44 
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Case  88.— ACTION  BY  THE  COMMONWEALTH.  FOR  USB  OF 
HENDERSON  COUNTY,  AGAINST  THE  HENDERSON 
BRIDGE  CO.  TO  RECOVER  FRANCHISE  TAXBS.— 
June  9. 

Henderson  Bridge  Co.  ▼.  Commonwealth,  For  the  Use 
of  Henderson  County. 

Appeal  from  Henderson  Circuit  Court. 

J.  W.  Henson,  Circuit  Judge. 

Judgment  for  plaintiff.    Defendant  appeals.     Re- 
versed. 

Taxation — Franchise  Taxes — Penalties — Interest. 

1.  Taxation — Franchise    Taxes — Penalties — Ky.    Stats.,   1903,    sec. 

1882,  authorizes  the  fiscal  court  to  levy  a  poll  and  ad  yalorem 
tax  for  county  expenses.  Sec.  188S  provides  that  assess- 
ments made  for  State  purposes  shall  be  the  basis  for  the  levy 
of  ad  valorem  taxes.  Sec.  1885  provides  that  "said  taxes** 
shall  be  due  at  the  same  time,  and  carry  the  same  penalties, 
as  State  taxes.  Sec.  4143  provides  that  State  and  oonnty 
taxes  shall  be  due  on  March  1st,  and,  if  not  paid  by  Decem- 
ber Ist  shall  carry  a  6  per  cent,  penalty.  Sec.  4077  pro- 
vides for  the  assessment  of  the  franchises  of  certain  corpor- 
ations for  State  and  county  taxes.  Sec.  4091  provides  that 
corporations  failing  to  pay  the  franchise  taxes  after  30 
days'  notice  shall  be  deemed  delinquent,  and  a  penalty  of 
10  per  cent,  and  10  per  cent  interest  shall  be  added  to  the 
tax.  Held — That  the  taxes  referred  to  by  sec.  1885  are  the 
poll  and  ad  valorem  taxes  authorized  to  be  levied  by  sees. 
1882  and  1883,  and  fall  due  at  the  time  provided,  and  carry 
the  penalty  imposed  by  sec.  4143;  the  10  per  cent,  penalty 
and  interest  imposed  by  sec.  4091  applies  only  to  taxes  levied 
by  the  State  for  State  revenue;  and  a  tax  levied  by  the  county 
on  the  franchise  of  a  corporation  bears  only  the  6  per  cent. 
penalty  prescribed  by  sec.  4143. 

2.  Interest — Taxes  do  not  bear  interest  until  the  bringing  of  an 

action  thereon,  unless  otherwise  provided  by  statute. 

3.  Same — A  tax,  made  collectible  by  suit,  bears  interest  from  the 

date  of  the  filing  of  the  petition. 
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HBUM,  BRUCE  ft  HBLiM  for  appellant. 

1.  By  comparing  the  old  sec.  4091,  Ky.  Stats.,  with  the  new 
sec.  4091  it  will  be  seen  that  where  the  old  section  has  "all  taxes 
assessed  against  tny  corporation,"  the  new  section  has  "all  State 
taxes  assessed  against  any  corporation,"  and  the  new  section 
further  provides  distinctly  that  the  ten  per  cent,  penalty  and  ten 
per  cent,  interest  does  not  apply  until  the  corporation  shall  re- 
ceive a  notice  from  the  local  oi&cers  of  the  amount  of  the  tax 
bills  in  their  hands. 

2.  Strictly  speaking,  the  tax  involved  is  not  due  for  want  of 
the  statutory  notice;  but  as  a  notice  is  given  by  tl^e  claim  in 
the  county  court,  it  may  be  said  that  it  would  be  too  technical 
to  claim  that  none  of  the  taxes  was  due.  But  It  is  not  too  technical 
to  say  that  the  ten  per  cent,  and  ten  per  cent,  penalty  does  not 
apply,  because  both  of  them  being  In  the  nature  of  penalties  and 
punishment,  they  are  not  collectible  against  a  corporation  unless 
it  has  received  the  character  of  notice  specified  in  the  statute 
as  the  jurisdictional  fact  upon  which  to  base  the  infiiction  of  the 
penalties.  (Owensboro  Waterworks  v.  City  of  Qwensboro,  24 
Ky.  Law  Rep.,  2532.) 

MONTGOMIBRY  MBRRIJT  and  L.  POWELL  TAYLOR  for 
appellee. 

POINTS  AND  AUTHORITIES. 

1.  Res  adjudicata.  (Henderson  County  v.  Henderson  Bridge 
Co.,  75  S.  W.,  242;  Henderson  Bridge  Co.  v.  Negley,  63  S.  W.,  989; 
Louisville  Bridge  Co.  v.  Louisville,  65  S.  W.,  526;  Campbell  County 
V.  Bridge  Co.,  66  S.  W.,  526;  Davis,  ftc.  v.  McOarkle,  14  Bush, 
754;  Smith  v.  Brannin,  ftc.  79  Ky.,  119;  Francis  v.  Ward,  ftc,  81 
Ky.,  22;  Ross  v.  Rees,  53  S.  W.,  271;  Thompson  v.  Louisville 
Banking  Co.,  55  S.  W.,  1081;  Louisville  Ry.  Co.  v.  Commonwealth, 
105  Ky.,  710;  Paducah  Street  Ry.  Co.  v.  County  of  McCracken, 
49  S.  W.,  176;  Louisville  v.  Louisville  Ry.  Co.) 

2.  What  interest  and  penalties  do  taxes  due  the  county  bear. 
(Ky.  Stats.,  sees.  1839,  1883,  1885,  4077,  art.  3,  4083,  4086,  4087, 
4091,  4143;  Owensboro  v.  Owensboro  Water  Co.,  74  S.  W.,  685.) 

Opinion  by  Judge  Babkeb — Reversing. 

This  action  was  instituted  against  the  Henderson 
Bridge  Company  by  the  county  of  Henderson,  to  re- 
cover taxes  due  for  the  years  1893,  1894,  1895  and 
1896,  upon  its  franchise  as   assessed  by  the  State 
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Board  of  Valuation  and  Assessment  for  the  years 
named.  The  corporation  pleaded  a  former  judgment 
in  bar  of  the  recovery  sought.  This  plea  was  sus- 
tained by  the  trial  court,  and  the  i)etition  of  the  county 
dismissed;  whereupon  it  appealed  to  this  court,  and 
the  judgment  was  reversed  in  County  of  Henderson 
V.  Henderson  Bridge  Co.,  116  Ky.,  164,  75  S.  W.,  239, 
25  Ky.  Law  Eep.,  421,  and  the  case  sent  back  for  a 
trial  on  the  merits.  After  the  return  to  the  court  be- 
low, upon  final  hearing,  a  judgment  was  entered  as 
prayed  for  in  the  petition,  bearing  interest  at  the 
rate  of  10  per  cent,  per  annum  until  paid,  and,  in 
addition,  a  penalty  of  10  per  cent,  upon  the  taxes 
ascertained  to  be  due.  From  this  judgment  the  bridge 
company  has  appealed. 

In  their  brief  counsel  for  appellant  concede  that 
all  their  contention,  except  the  matter  of  10  per  cent 
damages,  and  interest  at  the  rate  of  10  per  cent,  per 
annum,  is  untenable  since  the  decision  by  the  Supreme 
Court  of  the  United  States  of  the  case  of  Coulter, 
Auditor  v.  Louisville  &  Nashville  Eailroad  Co.,  196 
U.  S.,  599,  25  Sup.  Ct.,  342,  49  L.  Ed.,  — ,  and  we  shaU, 
therefore,  consider  the  judgment  only  as  to  the  ques- 
tion still  contested. 

Sec.  1882,  Ky.  Stats.,  1903,  is  as  follows:  ''That 
the  court  of  claims  or  levy,  or  fiscal  court,  of  each 
county  in  this  Commonwealth  is  hereby  authorized 
to  levy  and  collect  a  poll  and  ad  valorem  tax  to  pay 
off  the  existing  current  indebtedness,  and  to  defray 
the  current  and  necessary  expenses  of  the  respective 
counties  of  the  Commonwealth  of  Kentucky.  But 
this  act  shall  not  be  construed  so  as  to  authorize  the 
court  of  claims  or  fiscal  court  of  any  county  to  levy 
a  tax  to  pay  any  railroad  bonded  indebtedness,  or 
any  interest  on  any  such  indebtedness.  That  the  poll 
tax  9hall  npt  exceed  o^e  dpUw  and  fifty  cents  on  each 
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male  person  of  the  age  of  twenty-one  years  or  more 
residing  in  the  county.  The  ad  valorem  tax  shall  not 
exceed  fifty  cents  on  the  one  hundred  dollars'  worth 
of  taxable  property  assessed  in  the  county. 

*'Sec  1883.  That  assessments  made  for  State  pur- 
poses, when  supervised  as  required  by  law,  shall  be 
the  basis  for  the  levy  and  collection  of  the  ad  valorem 
tax  authorized  in  the  preceding  section,  and  the  of- 
ficer who  may  collect  the  State  revenue  in  each  county 
shall  also  collect  the  aforesaid  poll  and  ad  valorem 
taxes. 

**Sec.  1885.  Said  taxes  shall  be  due  at  such  times  as 
the  State  revenue  is,  and  anyone  owing  same  who 
shall  fail  or  refuse  to  pay  the  same  when  due,  shall 
be  subject  to  the  same  penalties  prescribed  by  law 
for  the  non-payment  of  the  State  revenue,  to  be  en- 
forced by  the  same  proceedings.'* 

Sec.  4077  provides  for  the  valuation  and  assess- 
ment of  the  franchises  of  certain  corporations,  of 
which  appellant  is  one,  for  State,  county,  and  muni- 
cipal taxation,  by  the  State  board  organized  for  the 
purpose. 

Sec.  4091,  as  applicable  to  the  taxes  involved  in  this 
action  (since  amended)  is  as  follows:  **A11  taxes  as- 
sessed against  any  corporation,  company  or  associa- 
tion under  this  article,  except  banks  and  trust  com- 
panies, shall  be  due  and  payable  thirty  days  after 
notice  of  same  has  been  given  to  said  corporation, 
company  or  association  by  the  Auditor;  and  every 
such  corporation,  company  or  association  failmg  to 
pay  its  taxes,  after  receiving  thirty  days'  notice,  shall 
be  deemed  delinquent,  and  a  penalty  of  ten  per  cent, 
on  the  amount  of  the  tax  shall  attach,  and  thereafter 
such  tax  shall  bear  interest  at  the  rate  of  ten  per  cent, 
per  annum;  any  such  corporation,  company  or  as- 
Booiation  failing  to  pay  its  taxes,  penalty  and  interest. 
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after  becoming  delinquent,  shall  be  deemed  gnilty  of 
a  misdemeanor,  and,  on  conviction,  shall  be  fined  fifty 
dollars  for  each  day  the  same  remains  nnpaid,  to  be 
recovered  by  indictment  or  civil  action,  of  which 
the  Franklin  Circuit  Court  shall  have  jurisdiction." 
It  is  insisted  by  appellee  that  sec.  1885  supports 
its  claim  to  10  per  cent,  interest  and  damages,  it  being 
clear  that,  as  sec.  4091  provides  for  10  per  cent 
damages  and  10  per  cent,  interest  on  State  taxes, 
therefore,  it  is  said  the  same  rule  is  applicable  to 
county  taxes  by  the  language  of  the  section  in  ques- 
tion. This  view  is  erroneous,  as  is  apparent  by  an 
examination  of  sec.  1885.  ^^Said  taxes,"  as  tiiere 
used,  clearly  refers  to  those  taxes  authorized  by  sees. 

1882  and  1883,  and  which  fall  due  at  the  same  time  as 
the  State  revenue;  in  other  words,  the  general  ad 
valorem  revenue  of  the  State.  This  is  made  plain 
by  an  examination  of  sec.  4143,  which  provides  that 
**all  State,  county  and  district  taxes,  except  as  other- 
wise specifically  provided,  shall  be  due  and  payable  on 
and  after  the  first  day  of  March  after  the  assessment. 
•  *  *  Any  person  or  persons  failing  to  pay  their 
taxes  by  the  first  day  of  December  in  the  year  fol- 
lowing the  assessment  for  such  taxes,  shall  pay  six 
per  centum  additional  on  the  tax  so  due  and  unpaid." 

The  expression  **said  taxes,'*  used  in  sec.  1885,  as 
said  before,  refers  to  the  taxes  authorized  to  be  levied 
by  sees.  1882  and  1883.  The  taxes  provided  for  by 
sec.  1882  are  limited  to  a  poll  tax,  and  to  an  ad  va- 
lorem tax  not  to  exceed  50  cents  on  the  one  hundred 
dollars'  worth  of  taxable  property  ** assessed"  in  the 
county.  The  property,  for  the  purpose  of  taxing  the 
franchise,  is  not  assessed  in  the  county,  but  by  the 
State  board  at  Frankfort.    The  taxes  to  which  sec 

1883  applies  are  those  collected  from  assessments 
made  for  State  purposes  ^^when  supervised  as  r^ 
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quired  by  law/*  The  assessment  by  the  State  board 
is  not  supervised  at  all.  But  it  is  useless  to  multiply 
argument  to  establish  what  is  plain,  that  sees.  1882, 
1883  and  1885  apply  to  county  taxation  on  tangible 
property,  and  not  to  taxation  of  franchises  of  corpora- 
tions assessed  by  the  State  board.  The  lower  court 
correctly  so  held. 

That  the  provision  for  the  imposition  of  the  10  per 
cent,  damage  and  10  per  cent,  interest  for  the  non- 
payment of  the  taxes  authorized  by  sec.  4091  applies 
alone  to  State  revenue  has  been  decided  several  times 
by  this  court. 

In  the  case  of  Owensboro  Waterworks  Co.  v.  City 
of  Owensboro,  74  S.  W.,  686,  24  Ky.  Law  Bep.,  2532, 
it  is  said:  *'By  sec.  4083  (Ky.  Stats.,  1899)  it  is  the 
duty  of  the  Auditor,  immediately  after  the  value  of 
the  franchise  is  fixed  by  the  board,  to  notify  the  cor- 
poration of  the  fact,  and  it  is  then  allowed  thirty 
days  from  the  time  of  receiving  the  notice  to  go  be- 
fore the  board  and  ask  a  change  in  the  valuation. 
After  the  expiration  of  thirty  days,  by  sec.  4084,  it  is 
the  duty  of  the  Auditor  to  certify  to  the*  county  clerks 
the  amount  liable  for  county,  city,  town  or  district 
tax.  The  notice  by  the  Auditor  to  the  corporation  re- 
ferred to  in  sec.  4091  can  not  be  the  notice  named  in 
sec.  4083,  for  after  that  notice  is  given  the  corpora- 
tion is  allowed  thirty  days  to  go  before  the  board  for 
a  rehearing.  The  notice  referred  to  in  sec.  4091 
seems  to  be  a  notice  by  the  Auditor  to  the  corporation 
of  the  amount  of  its  tax  which  is  payable  to  the  State 
treasury,  with  a  view  to  its  payment,  for  the  corpora- 
tion is  made  delinquent  if  it  fails  to  pay  after  re- 
ceiving thirty  days'  notice  and  the  Franklin  Circuit 
Court  is  given  jurisdiction.  The  Auditor  has  noth- 
ing to  do  with  the  collection  of  county  or  city  taxes, 
and  the  Franklin  Circiut  Court  is  the  fiscal  court  of 
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the  State.  The  same  Legislature  which  passed  this 
act  also  passed  the  act  for  the  govemment  of  the 
cities  of  the  third  class,  and  by  sec.  3400,  which  is  part 
of  the  act  for  the  government  of  these  cities,  'aU 
taxes  shall  bear  interest  at  the  rate  of  8  per  centnm 
per  annum  from  the  first  of  October  of  each  year.  *  The 
rule  is  that  the  acts  of  the  same  Legislature  are  to 
be  read  together,  and  under  this  rule  sec.  4091  must 
be  held  not  to  apply  to  cities  of  the  third  class.  We, 
therefore,  conclude  that  interest  should  be  allowed  on 
the  taxes  from  the  first  of  October  of  each  year  at  8 
per  cent.,  and  that  no  penalty  beyond  this  should  be 
charged.*' 

In  the  case  of  City  of  Louisville  v.  Louisville  Bail- 
way  Company,  118  Ky.,  534,  81  S.  W.,  701,  26  Ky.  Law 
Bep.,  378,  the  opinion-  of  the  chancellor,  following  the 
Owensboro  Waterworks  ,Co.  case,  supra,  and  refus- 
ing to  impose  the  10  per  cent,  damage  and  10  per  cent 
interest,  was  approved,  although  the  case  was  re- 
versed on  another  point.  This  is  emphasized  in  the 
response  to  the  petition  for  rehearing  and  modifica- 
tion of  opinion  (84  S.  W.,  535,  27  Ky.  Law  Bep.,  141), 
in  which  we  said:  **The  tax  bills  involved  in  this 
action  bear  interest  from  the  time  and  in  the  manner 
that  other  taxes  bear  interest  under  the  provisions  of 
the  charter  of  cities  of  the  first  class.'* 

It  is,  therefore,  clear  that  sec.  4091,  in  so  far  as 
damages  and  interest  are  concerned,  by  the  force  of 
its  own  terms  applies  alone  to  State  revenue,  and  not 
to  that  of  counties  or  municipalities ;  and  as  we  have 
seen  that  sec.  1885  had  reference  alone  to  the  taxes 
regulated  by  sees.  1882  and  1883,  and  not  those  pro- 
vided for  by  sec.  4091,  it  follows  that  the  judgment 
imposing  a  penalty  of  10  per  cent,  in  damages,  and 
interest  at  the  rate  of  10  per  cent,  per  annum  on  the 
taxes  due,  is  to  that  extent  erroneous  and,  for  that 
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reason  alone,  is  reversed  for  proceedings  consistent 
herewith. 

Extended  Opinion  by  Chijep  Justice  Hobson. 

A  penalty  of  6  per  cent,  will  be  added  to  the  taxes 
on  the  tangible  property  assessment  on  December 
1st,  after  they  became  due,  as  provided  by  the  statute. 
No  interest  will  be  allowed  thereon  until  the  bringing 
of  the  action,  as  taxes  do  not  bear  interest  unless  so 
provided  by  statute.  But  after  the  action  was 
brought  a  different  principle  applies.  The  taxes 
were  collectible  by  suit.  The  defendant's  defense 
being  adjudged  bad,  the  taxes  sued  for,  like  any  other 
account,  should  bear  interest  from  the  time  the  suit 
was  brought,  otherwise  the  defendant  would  be  al- 
lowed to  profit  by  the  law's  delay,  and  a  premium 
would  be  held  out  to  secure  such  delay,  whereby  the 
State  is  deprived  of  the  money  and  the  defendant  is 
enabled  to  retain  money  it  should  have  paid.  The 
ends  of  justice  require  that  in  these  tax  suits  the 
same  principle  should  be  applied  as  in  other  suits  for 
money  due  by  the  defendant,  and  interest  should  be 
allowed  from  the  filing  of  the  petition.  The  same 
principle  applies  to  the  franchise  taxes  after  the  suit 
was  brought. 

The  opinion  heretofore  delivered  is  modified  as 
above  indicated. 


Case  89.  — prosecution  'AGAINST  C.  H.  WHEELER. 
JOINTLY  INDICTED  WITH  OTHERS  FOR  MURDER.— 
June  9. 

Wheeler  v.  Commonwealfh. 

Appeal  from  Oldham  Circuit  Court 
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B-  F.  Peak,  Circuit  Judge. 

Defendant  convicted   of   voluntary   manslaughter 
and  appeals.    Eeversed. 

Homicide — ^Joint  Indictment— Separate  Trial — (Concerted  Action — 
Tlireata  by  Deceased — CJompetency— Instruction — Self-Defense 
— ^Aider  and  Abettor. 

1.  Homicide-nToint  Indictment — Separate  Trial — Concerted  Action 

— Threats  of  Deceased  as  to  Any  One— Competency — ^Where 
it  is  shown  by  the  evidence  that  the  deceased'  had  enmity 
against  four  persons  who  were  jointly  indicted  for  killing 
him,  all  growing  out  of  the  same  transaction,  proof  of  threats 
made  by  deceased  against  all  or  any  one  of  the  four  was  com- 
petent on  a  separate  trial  of  cmy  one  of  them  for  the  kill- 
ing of  deceased,  whether  communicated  to  defendants  or  not, 
especially  as  bearing  on  the  question  of  whether  deceased 
was  the  aggressor  and  assailant  at  the  time  he  was  killed. 

2.  Instruction — Self-defense — On    a   Be(>arate    trial   of   defendant, 

C.  H.  Wlheeler,  who  was  jointly  indicted  with  his  father  and 
two  others  for  killing  deceased,  where  the  evidence  shows 
that  deceased  was  killed  by  some  one  of  tfa^  four  acting 
together,  it  was  error  in  the  court  to  instruct  the  jury  that 
"if  you  believe  from  the  evidence,  beyond  a  reasonable  doubt, 
that  W.  P.  K.,  M.  K.  and  L.  W.,  with  the  consent  and  acquiesc- 
ence of  and  aided  and  abetted  by  defendant,  C.  H.  W.,  were 
armed  with  deadly  weapons  and  sought  deceased  with  intent 
to  kill  him,  or  doing  him  some  other  great  bodily  harm,  or 
first  attacked  or  assaulted  him  with  such  intent,  then  de« 
fendant  can  not  avail  himself  of  his  plea  of  self-defense," 
as  it  in  effect  advised  the  jury  that  if  defendant  at  any  time 
aided  or  abetted  his  co-defendants  to  seek  deceased,  armed 
and  with  the  intention  of  killing  him,  h^  was  thereby  de- 
prived of  the  right  to  defend  himself  or  them  from  danger, 
real  or  apparent,  at  the  hands  of  deceased,  though  neither 
defendant  nor  his  co-defendants  may  have  made  an  attempt 
to  carry  out  the  intention  of  killing  deceased,  or  were  first 
attacked  by  him. 

3.  Commencing  Difficulty — EJffect — The   court  in   lieu  of  the  in- 

struction given  should  on  a  retrial  instruct  the  jury  that  if 
they  believe  from  the  evidence,  beyond  a  reasonable  doubt, 
that  appellant  or  his  co-defendants,  or  any  of  them,  commenced 
the  difficulty  with  deceased  by  making  the  first  demonstra- 
tion to  shoot,  or  if  he  or  they  and  deceased  met,  armed, 
determined  on  a  conflict,  and  on  meeting,  the  oombat  waa 
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engaged  in  by  mutual  consent,  then,  in  either  event,  ap- 
pellant could  not  rely  on  the  right  of  self-defense,  nor  act 
in  defense  of  his  co-defendants. 

4.  Aider  and  abettor— To  constitute  a  person  guilty  of  voluntary 

mauslaughter,  as  an  aider  or  abettor,  the  killing  must  have 
been  willfully  and  feloniously  committed  by  his  co-defendants, 
or  some  of  them,  in  a  sudden  affray,  or  in  sudden  heat  or  pas- 
aion,  without  previous  malice,  and  not  in  their  necessary  or  ap- 
parently necessary  self-defense,  and  defendant  must  have 
been  present  at  the  time,  aiding,  abetting,  or  as&isting  in 
the  commission  of  the  offense. 

5.  Evidence— stenographic  Report — ^In  the  absence  of  an  objection 

at  the  trial,  the  right  of  counsel  for  the  State  to  read  from  a 
stenographic  report  of  defendant's  evidence  on  a  former  trial, 
as  a  part  of  counsel's  argument  to  the  jury,  could  not  be  re- 
viewed. 

WtM.  CARROLL  for  appellant. 

1.  Voluntary  manslaughter  is  the  unlawful  intentional  killing 
of  another  without  malice. 

2.  The  phrase  "unlawful"  is  in  no  case  essential  unless  it 
be  a  part  of  the  description  of  the  offense  as  defined  by  some 
statute;  if  the  facts,  as  stated,  be  illegal,  it  is  superfluous  to 
allege  it  to  be  unlawful. 

3.  An  aider  or  abettor  is  one  who  did  not  commit  the  act  with 
his  own  hands,  but  was  present,  aiding  and  abetting  it. 

4.  An  accessory  before  the  fact  is  one  who  being  absent  at 
the  time  of  the  crime  committed,  doth  yet  procure,  counsel  or  com- 
mand another  to  commit  a  crime. 

5.  One  indicted  as  principal  can  not  be  convicted  on  proof 
showing  him  to  be  only  an  accessory  before  the  fact. 

6.  If  an  act  charged  to  have  been  committed  or  done  with  a 
felonious  intent  to  commit  a  crime,  and  it  appears  that  the  crime 
though  perpetrated  would  not  have  amounted  to  a  felony,  the 
word  should  be  rejected  as  surplusage. 

7.  It  will  be  noted  that  the  jury  is  told  if  defendant  advised 
such  shooting,  he  was  guilty;  the  jury  is  not  told  that  he  must 
be  present  at  the  shooting.  But,  says  the  Commonwealth,  he 
admits  he  was  present,  and,  therefore,  he  was  not  prejudiced  by 
that  omission;  although  that  be  conceded,  yet.  the  omission  is 
fatal,  in  that  the  instruction  failed  to  tell  the  jury  that  the  advice 
and  assistance  given  by  defendant  must  be  given  then  and  there 
at  the  time  and  place,  when  and  where  the  shot  was  fired.  The 
court  should  have  instructed  the  jury  that  it  was  necessary  to 
the  guilt  of  defendant  that  he  should  be  at  the  time  and  plac^ 
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of  the  shooting,  and  then  and  there  present  advising  and  as- 
sisting. 
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Green  v.  Commonwealth,  111  Ky.,  99;  Montgomery  v.  Common- 
wealth, 26  Ky.  Law  Rep.,  356;  Wharton  on  Criminal  Law,  sec. 
402;  Able  v.  Commonwealth,  6  Bnsh,  700  and  705;  Wharton  on 
Criminal  Law,  sec.  400;  Campbell  v.  Commonwealth,  88  Ky.,  412; 
True  V.  Commonwealth,  90  Ky.,  654;  Constitution,  sec.  2;  Ky. 
Stats.,  89;  Martin  v.  Commonwealth,  93  Ky.,  194. 

JOHN  D.  CARROLL  for  appellee. 

1.  The  important  question  of  fact  i9  this  case  is,  did  these 
defendants  start  out  that  morning  to  kill  Maxfield,  or  to  kill 
squirrels?  If  they  set  out  from  their  homes,  if  they  quit  their 
work  and  armed  themselves  to  go  and  kill  MaxfleM,  then  I  think 
it  can  not  be  doubted  that  they  cut  themselves  out  of  all  right 
to  rely  on  the  plea  of  self-defense.  It  will  be  observed  that  there 
is  no  pretense  or  claim  of  any  provocation;  there  is  here  no 
question  about  retreating  from  the  conflict.  The  issue  is  plainly 
and  sharply  made  between  the  defendants  and  the  Commonwealth. 
They  say  "we  went  out  to  kill  squirrels,  and  we  had  no  thought 
of  seeing  Maxfield ;  we  did  not  know  that  he  was  in  the  neighbor- 
hood until  we  suddenly  came  upon  him,  and  he  commenced  to 
fire  on  us."  The  Commonwealth  says  "you  went  to  kill  Max- 
field; you  knew  where  to  find  him,  and  went  there  to  look  for 
him;  your  defense  is  a  fraud  and  a  sham;  you  killed  him  with- 
out excuse  or  provocation;  the  pistol  story  is  all  made  up." 

2.  The  instructions  present  the  view  of  the  case  from,  the 
standpoint  of  the  Commonwealth,  and  embodies  the  law  of  the 
land  as  we  understand  it 

If  they  had  any  intention  of  killing  him  they  had  it  when 
they  left  home,  and  they  kept  it  up  until  they  found  and  killed 
him;  they  killed  him  within  half  an  hour  after  they  started  out 
to  do  it.  If  it  be  true,  as  the  Commonwealth  says,  that  they 
sought  him  out  to  kill  him  without  excuse  or  provocation,  then 
they  should  not  be  permitted  to  say  "we  shot  him  in  self-defense." 
They  brought  on  the  difficulty;  they  caused  all  the  trouble.  The 
evil  intent  was  with  them  from  the  time  they  left  their  homes. 
As  said  in  Johnson  v.  Commonwealth.  94  Ky.,  578,  "to  seek  a 
man's  life  is  the  embodiment  of  criminal  intent,  and  suggestive 
of  the  foulest  assassination."  If  "A."  arms  himself  and  seeks 
"B."  with  the  intention  of  killing  him,  and  does  In  fact  kill  him 
within  an  hour  after  he  so  arms  himself,  or  if  "A."  first  attacks 
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"D."  with  the  Intent  to  kill  him.  when  there  is  no  excuse  or  provo- 
cation that  Justifies  "A."  in  seeking  him  out,  or  in  first  attacking 
him,  then  "A."  can  not  plead  that  he  killed  "B."  in  self-defense. 
The  law  will  not  permit  a  man  who,  wjthout  excuse  or  provoca- 
tion, goes  out  and  hunts  up  his  fellowman  to  kill  him,  to  say  "I 
had  to  shoot  him  in  self-defense."  But  it  is  said  that  defend- 
ants must  have  had  this  unlawful  intent  at  the  time  of  the  shoot- 
ing, and  the  Jury  should  have  been  so  instructed.  The  Jury  could 
not  have  been  misled  by  the  language  of  the  instruction  under 
the  facts  of  this  case.  The  words  "sought  the  deceased  with 
the  intent  to  kill  him,"  convey  the  idea  that  this  evil  intent  was 
present  every  moment  from  the  time  they  started  out  to  seek 
him. 

AUTHORITIBS  CITED, 

1.  Absence  of  Judge  from  courtroom.  (Ramey  v.  Common- 
wealth, 19  Ky.  Law  Rep.,  390;  Fuson  v.  Commonwealth,  11  Ky. 
Law  Rep.,  412;  Bllerbee  v.  State,  41  L.  R.  A.,  569.) 

2.  Waiver  of  error.  (Criminal  Code;  sec.  281;  Curtis  v.  Com- 
monwealth, 110  Ky.,  845;  Vinegar  v.  Commonwealth,  104  Ky., 
106.) 

3.  Drror  must  be  substantial.  (Criminal  Code,  sec.  340;  Ruther- 
ford V.  Commonwealth,  78  Ky.,  639.) 

4.  Instructions  as  to  seeking  life  of  another.  Denial  of  self- 
defense.  (Johnson  v.  Commonwealth,  94  Ky.,  578;  Allen  v. 
Commonwealth,  86  Ky.,  642;  Oder  v.  Commonwealth,  80  Ky.,  32.) 

5.  Threats.  (Young  v.  Commonwealth,  19  Ky.  Law  Rep.,  929; 
Miller  v.  Commonwealth,  89  Ky.,  653;  Hart  v.  Commonwealth, 
85  Ky.,  77.)  * 

Opinion  by  Judge  Settle — ^Eeversing. 

William  Kelly,  his  son,  Maurice  Kelly,  Lucien 
Wheeler,  and  his  son,  C.  H.  Wheeler,  were  jointly  in- 
dicted in  the  Oldham  Circuit  Court,  charged  with  the 
murder  of  Jack  Maxfield,  whom  they,  or  some  of 
them,  shot  and  killed  May  1, 1903.  At  the  June  term, 
1904,  of  the  court  all  the  defendants  were  tried  to- 
gether for  the  crime  charged,  and  the  jury  failed  to 
agree  upon  a  verdict ;  but  at  a  subsequent  term  of  the 
court  there  was  a  separate  trial  as  to  C.  H.  Wheeler, 
against  whom  the  jury  returned  a  verdict  finding  him 
guilty  of  voluntary  manslaughter,  and  fixing  his  pun- 
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ishment  at  confinement  in  the  penitentiary  14  years. 
His  motion  for  a  new  trial  was  overruled  by  the  lower 
court,  and  by  this  appeal  he  seeks  a  reversal  of  the 
judgment  of  conviction. 

The  material  facts  of  the  homicide  were  as  follows : 
There,  had  been  a  bad  state  of  feeling  between  Max- 
field  and  the  Wheelers  and  Kellys  for  some  years. 
According  to  the  evidence  Maxfield  was  a  violent, 
quarrelsome  and  dangerous  man.  His  enmity  to- 
ward the  Wheelers  and  Kellys  seemed  to  be  open 
and  notorious.  On  one  occasion  some  years  before 
his  death  he  attacked  Lucien  Wheeler;  on  another,  W. 
P,  Kelly,  and  on  two  or  more  occasions  he  made  as- 
saults upon  appellant,  C.  H.  Wheeler.  Appellant 
lived  on  a  farm  with  his  father.  On  an  adjoining 
farm,  and  in  sight  of  the  home  of  the  Wheelers,  lived 
the  Kellys,  father  and  son.  Maxfield  lived  on  a  farm 
in  sight  of,  but  not  adjoining,  that  of  the  Wheelers, 
On  the  day  of  the  homicide  Maxfield  was  hauling  lum- 
ber. One  Cumingore  was  driving  the  wagon,  and 
with  them  was  a  small  boy,  named  Willie  Chappel. 
In  hauling  the  lumber,  Maxfield,  his  wagon  and 
driver,  and  the  boy,  Chappel,  passed  over  a  road  lead- 
ing down  a  branch  in  part  over  the  land  of  Lucien 
Wheeler,  and  between  the  farms  of  Wheeler  and  Max- 
field. 

When  Cumingore  started  with  the  wagon  that  morn- 
ing for  the  first  load  he  went  by  Wheeler  *s  house, 
through  his  stable  yard,  and,  in  doing  so,  stopped 
and  went  into  Wheeler's  house — ^but  for  what  pur- 
pose it  does  not  appear — then  went  to  the  mill,  where 
he  met  Maxfield,  and  after  loading  the  wagon  with 
lumber  they  returned  by  the  road  mentioned.  When 
at  the  bam  site  they  could  be  seen  from  the  house  of 
Wheeler.  Upon  returning  from  the  mill  over  the 
sam6  road  with  the  second  load,  Maxfield,  Cmningore 
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and  the  boy  met  the  Kellys  and  Wheelers  in  the 
branch.  The  Wheelers  were  armed  with  double- 
barrel  shotgmis,  the  elder  Kelly  with  a  double-barrel 
shotgun  and  the  younger  ^^ith  a  Marlin  rifle.  The 
shotguns  were  loaded — one  barrel  each  with  squirrel 
shot,  and  the  other  with  what  the  appellant  called 
** ground-hog  shot;'*  the  rifle,  with  bullets.  At  the 
time  of  the  meeting  of  the  parties  Cumingore  was 
driving  the  horses  attached  to  the  wagon,  Maxfield 
was  walking  by  the  side  of  the  wagon  and  the  Chappel 
boy  in  front.  When  the  wagon  got  to  the  Kellys  and 
Wheelers,  Lucien  Wheeler  inquired  of  Cumingore 
who  had  cut  the  wire  across  the  mouth  of  the  branch 
road  where  it  entered  the  main  road.  Maxfield  there- 
upon replied,  **by  God!  I  did,''  immediately  drew  his 
pistol,  and  began  to  shoot  at  the  Wheelers  and  Kellys, 
firing  two  shots,  but  hitting  none  of  them.  When  he 
drew  his  pistol,  and  about  the  time  or  soon  after  he 
fired,  the  Wheelers  and  Kellys  commenced  to  shoot  at 
him,  inflicting  upon  him  not  less  than  50  wounds ;  one 
or  more  of  the  shot  or  balls  entering  his  heart.  Max- 
field was  instantly  killed.  After  the  shooting  one 
of  his  slayers  took  possession  of  his  pistol,  wrote  on  . 
paper  the  number  of  it,  and  carried  it  away.  In  ex- 
planation of  their  meeting  with  Maxfield,  appellant, 
his  father,  and  the  two  Kellys  testified,  in  substance, 
that  they  did  not  know  Maxfield  was  hauling  lumber, 
or  expect  to  meet  him. 

That  morning  the  elder  Kelly  was  plowing  in  his 
field,  his  son  Maurice  was  at  work  on  his  grape  arbor, 
and  appellant,  C.  H.  Wheeler,  and  his  father  were 
hauling  to  their  bam  a  stack  of  oats.  At  9  o'clock 
the  elder  Kelly  took  his  horses  from  the  plow  and 
hitched  them,  his  son  quit  work  upon  his  grape  arbor, 
and  both  father  and  son  went  to  the  house  and  got 
their  guns.    The  Wheelers  left  oats  on  their  wagon 
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unloaded,  took  the  horses  from  the  wagon  and  put 
them  in  the  stable,  got  their  guns,  and  they  and  the 
Kellys  met  near  the  road  traveled  by  Maxfield  to 
hunt  squirrels.  Upon  reaching  the  hunting  ground, 
and  failing  to  find  any  squirrels,  they  concluded  to  go 
dovm  on  the  branch  and  see  if  they  could  find  and 
shoot  ground  hogs.  Not  finding  any  ground  hogs, 
they  returned  up  the  branch  to  where  they  met  Max- 
field  and  killed  him. 

On  the  day  of  the  homicide,  and  when  the  appellant, 
Wheeler,  and  his  father  went  to  the  house  of  the  latter 
to  get  their  guns,  they  found  a  Mrs.  Wood  and  her 
sister.  Miss  Penington.  who  had  come  to  spend  the 
day.  Both  Mrs.  Wood  and  her  sister  testified  on  the 
trial  that  when  the  Wheelers  came  to  the  house  appel- 
lant went  in  the  direction  of  the  home  of  the  Kellys, 
but  soon  returned,  and,  when  he  and  his  father  got 
their  guns,  appellant  remarked:  ^'They  were  going 

down  to  kill  Jack  Maxfield,  the  son  of !**  These 

two  witnesses  further  testified  that  they  also  saw  the 
Kellys  go  by  with  their  guns,  and  that  when  the 
Wheelers  returned  home  the  mother  of  appellant 
asked  him  what  he  had  done,  and  he  remarked: 
**That  is  a  hell  of  a  question  to  ask,'^  but,  upon  being 
pressed  by  his  mother  for  an  answer,  he  finally  said 
'^They  had  killed  Maxfield."  Mrs.  Wood  also  testified 
that  appellant  before  the  trial  tried  to  bribe  her  not  to 
tell  what  she  heard  him  say  to  his  mother. 

It  appears  from  the  record  that  Cumingore  and  the 
boy,  Chappel,  were  witnesses  for  the  Commonwealth 
at  the  examining  trial,  and  that  they  then  gave  testi- 
mony favorable  to  the  prosecution;  but  in  giving  their 
depositions  later  in  the  State  of  Indiana,  to  which 
State  they  had  removed,  they  fully  corroborated  the 
testimony  of  appellant,  his  father,  and  the  two  Kellys 
as  to  what  occurred  at  the  time  Maxfield  was  killed* 
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It  was  also  in  proof  that  the  use  of  the  passway  on  the 
land  of  Lucien  Wheeler  by  Maxfield  for  hauling  the 
lumber  had  been  forbidden  by  Wheeler.  In  fact  the 
latter  had  put  a  wire  fence  or  obstruction  across  the 
passway  to  prevent  its  use  by  any  one.  This  wire  fence 
was  cut  or  removed  by  Maxfield  on  the  morning  of  the 
day  he  was  killed,  and  he  then  knew  that  his  use  of 
the  passway  was  objected  to.  Repeated  threats  were 
made  by  Maxfield  against  appellant,  Lucien  Wheeler, 
and  the  Kellys,  many  of  which  had  been  communi- 
cated to,  or  were  heard  by,  them. 

Appellant  and  his  mother  denied  that  the  former, 
on  the  day  of  the  homicide,  in  the  presence  of  Mrs. 
Wood  and  her  sister,  or  otherwise,  said  they  were  go- 
ing to  kill  Maxfield,  or  that  they  had  done  so. 

It  was  urged  in  the  grounds  for  a  new  trial,  and  is 
now  insisted,  that  the  lower  court  erred  in  refusing 
to  permit  the  witnesses,  J.  M.  Blakemore,  W.  H. 
Garrett  and  I.  0.  Cumingore,  to  testify  as  to  certain 
threats  made  by  Maxfield  previous  to  his  death.  To 
the  two  former  he  made  threats  against  the  life  of  W. 
P.  Kelly,  and  the  latter,  by  oaths  and  demonstrations 
of  violence,  he  compelled  to  do  the  hauling  over  the 
passway  of  Lucien  Wheeler,  notwithstanding  his  un- 
willingness to  do  so  because  of  the  opposition  of 
Lucien  Wheeler. 

The  trial  court  also  excluded  from  the  considera- 
tion of  the  jury  the  testimony  of  Cumingore  as  to  a 
threat  made  by  Maxfield  against  Lucien  Wheeler,  a 
few  days  before  his  ( Maxfield 's)  death,  in  a  conversa- 
tion with  William  Chappel,  Sr.,  to  whom  he  said,  in 
the  presence  and  hearing  of  Cumingore,  **he  would 

just  give  the  d — d  son  of  a (Lucien  Wheeler)  a 

ten-dollar  bill  to  come  down  and  say  one  word.  When 

vol.  130-45 
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he  got  done  with  hhn,  nobody  else  would  know  the 
son  of  ab ." 

We  think  the  excluded  threats  to  which  the  wit- 
nesses named  would  have  testified  were  clearly  com- 
petent. Though  not  against  appellant,  they  were 
made  against  those  associated  with  him  in  the  killing 
of  Maxfield.  What  would  have  justified  the  exercise 
of  the  right  of  self-defense  upon  their  part  would 
have  justified  appellant  in  acting  in  their  defense  in 
taking  the  life  of  Maxfield.  It  is  true  that  the  testi- 
mony as  to  these  threats  did  not  go  to  the  extent  of 
showing  that  they  were  communicated  to  appellant 
before  the  killing  of  Maxfield,  but  it  was  shown  by 
other  evidence  that  he  knew  the  character  of  deceased 
for  violence,  and  his  well-known  enmity  to  appellant, 
his  father,  and  W.  P.  Kelly,  and  that  he  had  on  other 
occasions  not  only  threatened,  but  assaulted,  each  of 
them.  Besides,  the  threats  in  question  were  ad- 
missible as  bearing  upon  the  question  of  whether 
Maxfield  was  himself  the  aggressor  and  assailant  at 
the  time  of  his  death. 

The  conversation  with  Chappel  in  the  hearing  of 
Cumingore,  in  which  Maxfield  made  the  threat 
against  Lucien  Wheeler,  was  in  reference  to  the  use 
of  Wheeler's  roadway  for  hauling  the  lumber,  and 
his  opposition  thereto;  and  the  threat  then  made  by 
Maxfield  as  to  what  lie  would  do  to  Lucien  Wheeler 
was  a  declaration  in  advance  that  he  intended  to  at- 
tack and  kill  or  do  him  great  bodily  injury  if  he_  ap- 
peared on  the  road  during  the  hauling  of  the  lumber. 

In  Hart  v.  Commonwealth,  85  Ky.,  77,  8  Ky.  Law 
Bep.,  714,  2  S.  W.,  673,  7  Am.  St.  Rep.,  576,  it  was 
held  that  *^if  the  question  is  whether  the  deceased 
was  the  assailant,  the  fact  that  he  declared  before- 
hand that  he  meant  to  attack  the  defendant  is  ma- 
terial; nor  on  this  issue  is  it  necessary  that  the  de- 
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f endant  should  be  proven  to  have  had  notice  of  such 
threats/'  (Young  v.  Commonwealth,  42  S.  W.,  1141, 
19  Ky.  Law  Rep.,  929.) 

It  is  likewise  insisted  for  appellant  that  the  instruc- 
tions given  by  the  court  did  not  correctly  present  to 
the  jury  the  law  of  the  case.  It  is  conceded  that  the 
instruction  which  defined  murder,  and  advised  the 
jury  in  what  state  of  case  they  might  find  appellant 
guilty  of  that  crime,  was  correctly  expressed;  but  it 
is  earnestly  contended  that  the  instruction  as  to 
voluntary  manslaughter  was  incorrect  and  mislead- 
ing, in  that  it  failed  to  tell  the  jury  that,  in  order  to 
convict  the  appellant  of  that  crime,  they  must  have 
believed  from  the  evidence,  beyond  a  reasonable 
doubt,  that  he  willfully  or  intentionally,  as  well  as  in 
sudden  affray  or  in  sudden  heat  and  passion,  and  not 
in  his  necessary  or  apparently  necessary  self-defense, 
or  that  of  his  co-defendants,  shot  and  killed  deceased. 
It  is  true  that,  in  order  to  constitute  the  crime  of 
voluntary  manslaughter,  it  is  essential  that  the  homi- 
cide be  willfully  and  intentionally  committed,  or  under 
such  circumstances  as  to  strike  one  at  first  blush  as 
so  reckless  and  wanton  as  to  be  felonious,  though  ap- 
j>arently  not  intended  by  the  perpetrator.  (Mont- 
gomery V.  Commonwealth,  81  S.  W.,  264,  26  Ky.  Law 
Btep.,  356.) 

While  it  would  have  been  better  to  have  used  the 
word  ''willfully"  in  the  connection  indicated,  we  are 
unwilling,  in  view  of  the  facts  of  this  case,  to  say  that 
its  omission  from  the  instruction  was  prejudicial  to 
the  appellant.  The  evidence  did  not  authorize  an  in- 
struction as  to  involuntary  manslaughter,  nor  could 
there  have  been  any  claim  that  the  homicide  was  ac- 
cidental. If  not  murder  or  voluntary  manslaughter, 
it  was  excusable  upon  the  ground  that  appellant  was 
lawfully  acting  in  self-defense,  or  in  defense  of  his 
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father  or  the  Kellys.  In  other  words,  it  was  conceded 
by  appellant  and  his  co-defendants  that  the  homicide 
was  both  willful  and  intentional;  and  the  only  issue 
was  as  to  whether  or  not  it  was  excusable,  or,  if  not 
excusable,  whether  it  was  committed  with  malice 
aforethought,  or  in  sudden  affray,  or  in  sudden  heat 
and  passion. 

It  is  also  contended  by  appellant  that  this  instruc- 
tion was  erroneous,  in  that  it  authorized  the  jury  to 
find  appellant  guilty  of  voluntary  manslaughter,  as 
an  aider  or  abettor  in  the  homicide,  though  they 
might  have  believed  from  the  evidence  that  he  was 
only  an  accessory  before  the  fact.  To  constitute  one 
an  aider  and  abettor  in  the  commission  of  a  crime,  he 
must  be  present  when  it  is  committed,  aiding,  advising 
or  assisting  therein.  Upon  the  other  hand,  though 
he  be  not  present  when  the  crime  is  committed,  if  its 
commission  nevertheless  results  from  his  advice  or 
assistance  or  by  his  procurement,  he  is  equally  guilty 
with  the  perpetrator  of  the  crime,  but  as  an  accessory 
before  the  fact. 

In  addition  to  what  is  expressed  in  the  instruc- 
tion complained  of,  it  should  have  been  so  worded  as 
to  inform  the  jury  that  in  order  to  find  the  appellant 
guilty  as  aider  or  abettor  in  the  killing  of  Maxfield, 
they  must  believe  from  the  evidence,  beyond  a  reasdh- 
able  doubt,  not  only  that  the  homicide  was  willfully 
and  feloniously  committed  by  his  co-defendants,  or 
some  of  them,  in  a  sudden  affray,  or  in  sudden  heat 
and  passion,  without  previous  malice,  and  not  in  their 
necessary  or  apparently  necessary  self-defense,  but 
also  that  appellant  was  at  the  time  present,  aiding, 
abetting,  adyising'or  assisting  them  in  the  commission 
of  the  crime.  We  are  of  the  opinion,  however,  that 
the  failure  of  the  trial  court  to  so  instruct  the  jury 
was  not  prejudical  to  appellant,  as  he  was  present  at 
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the  killing  of  deceased,  and  on  the  witness  stand  ad- 
mitted his  participation  in  the  shooting,  though 
claiming  it  was  done  in  self-defense,  and  also  in  de- 
fense of  his  father.  There  was,  therefore,  no  doubt 
about  his  presence  at  and  participation  in  the  killing 
of  Maxfield,  for  which  reason  the  jury  could  not  have 
been  misled  by  the  failure  of  the  court  to  instruct  the 
jury  as  to  the  necessity  of  his  being  present  at  the 
time  of  the  homicide,  in  order  to  authorize  them  to 
find  him  guilty  as  an  aider  and  abettor  therein. 

It  is  further  contended  by  counsel  for  appellant 
that  instruction  No.  6  was  improper  and  highly  prej- 
udicial to  him.  That  instruction  was  intended  to  ad- 
vise the  jury  that  the  state  of  facts  therein  presented, 
if  found  by  them  to  exist,  would  not  authorize  the  ac- 
quittal of  appellant  under  the  instruction  setting 
forth  the  ground  upon  which  he  had  the  right  to  act 
in  his  own  defense,  or  that  of  his  confederates,  and 
is  as  follows:  *'If  you  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  Wm.  P.  Kelly,  Maurice 
Kelly  and  Lucien  Wheeler,  with  the  consent  and  ac- 
quiescence of,  and  aided  and  abetted  by,  him,  C.  H. 
Wheeler,  were  armed  with  deadly  weapons,  and 
sought  the  deceased,  Maxfield,  with  the  intention  of 
killing  him  or  doing  him  some  other  great  bodily 
harm,  or  first  attacked  or  assaulted  him  with  such 
intent,  then  the  defendant  can  not  avail  himself  of 
his  plea  of  self-defense." 

We  think  the  foregoing  instruction  radically  wrong. 
It  in  effect  advised  the  jury  that  if  the  appellant  at 
any  time  aided  or  abetted  his  co-defendants  to  seek 
deceased  armed,  and  with  the  intention  of  killing  him, 
he  was  thereby  deprived  of  the  right  to  defend  him- 
self or  them  from  danger,  real  or  apparent,  at  the 
hands  of  deceased,  though  neither  appellant  nor  his 
co-defendants  may  have  made  an  attempt  to  carry 
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out  the  intention  of  killing  him,  and  were  first  at- 
tacked by  him.  Or,  to  put  it  in  another  way,  this  in- 
struction permitted  the  conviction  of  appellant  if  at 
any  time  previous  to  the  killing  of  Maxfield  his  co- 
defendants,  aided  by  him^  had  armed  themselves  with 
deadly  weapons  and  sought  Maxfield  with  the  inten- 
tion of  killing  him,  or  at  any  time  theretofore  at- 
tacked or  assaulted  him  with  such  intent,  though  they 
may  have  had  no  such  intention  at  the  time  he  was 
killed,  or  were  then  first  attacked  by  him.  On  this 
poiut  the  court,  upon  a  retrial  of  the  case,  should,  in 
lieu  of  instruction  6,  instruct  the  jury  that  if  they  be- 
lieve from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  appellant  or  his  co-defendants,  or  any  of 
them,  commenced  the  difficulty  with  Maxfield  by  mak- 
ing the  first  demonstration  to  shoot,  or  if  he  or  they 
and  Maxfield  met  armed,  determined  on  a  conflict,  and 
on  meeting  the  combat  was  engaged  in  by  mutual  con- 
sent, then,  in  either  event,  appellant  could  not  rely 
on  the  right  of  self-defense,  nor  act  in  defense  of  his 
co-defendants.  (Utterback  v.  Commonwealth,  105 
Ky.,  723,  49  S.  W.,  479,  20  Ky.  Law  Rep.,  1515.) 

Another  alleged  error  complained  of  by  appellant 
is  that  the  judge  of  the  court,  during  his  trial,  and 
while  the  closing  argument  of  the  Commonwealth's 
attorney  was  being  made  to  the  jury,  vacated  the 
bench,  left  the  courtroom,  and  absented  himself  about 
twenty  minutes.  The  Constitution  guarantees  to  the 
citizen  the  right  of  trial  by  jury,  and  the  circuit  court 
is  the  only  tribunal  in  which  such  trial  can  take  place. 
To  constitute  the  court  there  must  be  a  judge,  pos- 
sessed of  certain  constitutional  qualifications ;  and  he 
should  be  present  at  every  stage  of  the  trial,  in  order 
that  he  may  properly  conduct  the  same,  and  protect 
the  rights  of  both  the  State  and  the  accused.  The 
jiidg<5,  therefore,  should  not  have  absented  himself  at 
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any  stage  of  appellant's  trial.  It  has  been  held  by 
this  court  in  two  or  more  cases  that  the  temporary 
absence  of  the  regular  judge  from  the  courtroom 
during  the  trial  did  not  authorize  a  reversal,  but  in 
each  of  the  cases  in  which  it  was  so  held  a  special 
judge,  by  consent  of  the  parties,  was  placed  upon  the 
bench  to  preside  in  the  absence  of  the  regular  judge, 
and  it  was  not  aflSrmatively  made  to  appear  that  the 
substantial  rights  of  the  accused  were  prejudiced  by 
the  absence  of  the  regular  judge. 

It  is,  however,  claimed  that  in  this  case  the  Com- 
monwealth's attorney,  in  argument  to  the  jury,  and  in 
the  absence  of  the  judge,  improperly  read  from  the 
stenographic  report  of  the  appellant's  testimony 
given  on  the  first  trial  of  the  case,  and  that  the  former, 
testimony  was  not  introduced  on  the  last  trial.  It 
does  not  sufficiently  appear  from  the  bill  of  excep- 
tions whether  the  testimony  in  question  had  or  had 
not  been  introduced  upon  the  last  trial.  In  any 
event  it  could  only  have  been  introduced  for  the  pur- 
pose of  contradicting  the  testimony  of  appellant  on 
the  last  trial,  and  the  jury  should  have  been  so  ad- 
monished by  the  court.  But  no  objection  seems  to 
have  been  interposed  by  appellant's  counsel  to  the 
use  made  by  the  Commonwealth's  attorney  of  the 
testimony  on  the  former  trial,  either  at  the  time  of  its 
use  or  upon  the  return  of  the  judge.  Consequently 
the  error  complained  of  is  one  which  this  court  is 
powerless  to  review. 

As  there  must  be  a  retrial  of  the  case  because  of  the 
other  errors  referred  to  in  the  opinion,  we  do  not  pass 
upon  the  question  as  to  whether  or  not  the  temporary 
absence  of  the  judge  during  the  trial  is  a  reversible 
error. 

Judgment  reversed,  and  case  remanded  for  a  new 
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trial  and  further  proceedings  consistent  with  the  opin- 
ion. 


Case  90.--SBTTLEMENT  SUIT  BY  ANN  O.  BEAN'S  ADM'R 
AGAINST  CAROLINE  LOGAN  AND  OTHERS.— June  9. 

Logan,  &c  y.  Bean's  Adm*r. 

Appeal  from  Clark  Circuit  Court. 

James  M.  Benton,  Circuit  Judge. 

From  the  jurgment  defendants  appeal.    Affirmed. 

Wills— Afterborn  Child— Mention  in  Will— Pretermitted— Direc- 
tion to  Sell  Land-rFailure  to  Comply-^Liability  for  Debts  of 
Devisee. 

1.  Wills — Afterbom    Child— Mention   In   Will — ^Pretermitted — Tes- 

tator died  in  1900.  His  daughter  and  only  child,  Caroline 
(appellant),  was  born  in  1893.  By  his  will,  written  In  1892. 
testator  devised  all  his  estate,  real  cmd  personal,  to  his  wife 
to  do  with  as  she  pleased;  and  further  provided:  "If  my 
wife  has  any  children  at .  my  death,  I  desire  that  this  will 
be  the  same,  or  that  she  have  full  control  of  all  money  arising 
from  my  property  that  I  may  have  at  my  death."  Testator's 
widow,  after  his  death,  nuirried  John  B.  Bean,  and  soon 
thereafter  died.  The  Infant  child,  Caroline,  by  her  guardian, 
set  up  claim  to  testator's  land,  on  the  ground  that  she  was 
not  bom  at  the  time  this  will  was  written  and  was  not  pro- 
vided for  or  mentioned  In  the  will.  Held — That  under  Ky. 
Stats.,  sees.  4842  and  4848,  the  appellant,  Caroline,  was  "men- 
tioned" in  the  will,  and,  therefore,  took  no  interest  in  the 
property  under  the  statute. 

2.  Direction  to  Sell  Land — Failure  to  Comply — Liability  for  Debts 

of  Devisee — Testator  directed  that  his  property  be  sold  and 
proceeds  paid  to  his  widow  after  paying  debts  and  funeral 
expenses.  The  widow  kept  the  land  and  agreed  with  the 
executor  to  assume  the  debts  and  discharge  him  from  lia- 
bility. Held — That  the  land  belonged  to  the  widow,. and  was 
subject  to  her  debts  at  her  death. 
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ROBT.  HARDING  AND  C.  R.  McDOWBLL  for  appellant 

We  insist  that  under  the  will  of  L.  S.  Logan,  if  his  widow  had 
no  children  at  his  death,  then  she  had  the  right  to  consume 
both  principal  and  interest  of  the  money  received  by  her  from 
the  sale  of  the  land,  and  if  any  residue  is  left  at  her  death  this 
residue  "is  to  be  hers  to  will  or  give  awa:y/'  and  if  she  fails  to 
do  either,  the  testator's  heirs  take  it.  If,  however,  she  has  chil- 
dren at  his  death,  she  may  control  it  to  the  extent  of  consuming 
both  principal  and  interest;  but  any  residue  left  at  her  death 
can  not  be  willed  or  given  away,  but  should  go  to  testator's  only 
child,  subject,  of  course,  to  the  payment  of  his  debts.  (Knut  v. 
Knut,  22  Ky.  Law  Rep.,  974;  Ky.  Stats.,  sec.  4847.) 

PENDLETON  &  BUSH  and  HAZELRIGG  &  HAZBLRIGG  for 
appellees. 

QUESTIONS  AND  AUTHORITIES. 

1.  The  last  clause  of  the  will  excluded  all  of  testator's  after- 
bom  children  as  a  class,  and  the  afterbom  child,  Caroline,  has 
no  interest  in  testator's  property  under  sec.  4847,  Ky.  Stats. 
(Sec.  4847,  Ky.  Stats.;  sec.  4848,  Ky.  Stats.;  sec.  4842,  Ky.  Stats.; 
Leonard  v.  Enochs,  92  Ky.,  187;  Blankenbaker  v.  Snyder,  18  Ky, 
Law  Rep.,  437.) 

2.  A  will  which  directs  that  all  testator's  debts  and  funeral 
expenses  be  first  paid,  and  that  the  money  left  be  paid  over  to  or 
invested  for  his  wife,  as  she  might  desire,  and  that  the  sale  of 
all  testator's  real  and  personal  property  be  done  as  the  executor 
thinks  best;  and  which  fixes  no  limitation  on  the  estate  bequeathed 
to  the  wife,  and  makes  no  devise  over  or  other  disposition  of  the 
estate,  vests  the  fee  in  the  wife.  (Sec.  2342,  Ky.  Stats.;  Constan- 
tine,  &c.  V.  Mbore,  &c.,  23  Ky.  Law  Rep.,  369 ;  Snyder  v.  Baer,  13  L. 
R.  A.,  359,  citing  Morris  v.  Phaler,  1  Watts,  389;  Musselman's 
Estate,  39  Pa.,  469;  Second  Reformed  Presby.  Church  v.  Disbrow, 
62  Pa.,  219;  Groves'  Estate,  58  Pa.,  429.) 

3.  Where  the  will  directs  the  executor  to  sell  testator's  land 
and  to  pay  the  residue  of  the  proceeds,  after  the  payment  of  debts, 
to  the  widow,  or  invest  it  for  her,  as  she  might  desire,  the  devise  is 
of  money  and  not  of  land,  by  the  doctrine  of  equitable  conver- 
sion. (Arnold  v.  Arnold,  11  B.  M.,  88;  Gedges,  et.  ux.  v.  Western 
Baptist  Theological  Inst.,  &c.,  13  B.  M.,  537;  Smith  v.  Moss,  4 
Ky.  Law  Rep.,  532;  Goldsmith  v.  Cone,  7  Ky.  Law  Rep.,  520.) 

Opinion  by  Chief  Justice  Hobson — Affirming. 
L.  S.  Logan  died  on  March  14,  1900,  the  owner  of 
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some  valuable  land  in  Lincoln  comity.  He  left  a  will, 
which  was  duly  admitted  to  probate  after  his  death, 
and  is  as  follows: 

^^Danville,  Ky.,  Nov.  7th,  1892. 

**I  desire  that  my  brother,  D.  F.  Logan,  act  as  my 
administrator  without  bond. 

**1.  I  desire  that  all  my  debts  and  funeral  expenses 
be  paid. 

**2.  I  desire  that  all  money  left  after  my  debts  and 
funeral  expenses  are  paid,  to  be  paid  over  to  or  in- 
vested for  my  wife  (Ann  C.  Logan)  as  she  desires. 
The  sale  of  all  my  property,  both  real  and  personal, 
is  to  be  done  as  my  brother,  D.  F.  Logan,  thinks  best. 
If  I  should  at  any  time  be  killed  my  accident  policy 
with  F.  N.  Lee,  agent,  for  five  thousand  dollars 
($5,000)  is  also  to  be  my  wife's  to  do  with  as  she 
pleases  and  all  my  property  left  at  her  death  is  to  be 
hers  to  will  or  give  away  as  she  sees  best. 

**If  my  wife  has  any  children  at  my  death,  I  desire 
that  this  will  be  the  same  or  that  she  have  full  control 
of  all  money  arising  from  any  property  that  I  may 
have  at  my  death. '* 

At  the  time  the  will  was  written  he  had  no  children ; 
but  a  daughter,  Caroline,  was  bom  to  him  in  the  year 
1893,  after  the  will  was  written.  His  widow,  Ann  C. 
Logan,  after  his  death  married  John  E.  Bean,  and  not 
long  thereafter  died,  on  June  26,  1903,  a  resident  of 
Clark  county.  Bean  qualified  as  her  administrator, 
and  brought  this  suit  to  settle  her  estate.  The  infant 
child  of  Lucien  Logan,  Caroline  Logan,  by  her  guard- 
ian, appeared  in  the  action,  and  set  up  claim  to 
the  land  on  the  ground  that  she  was  not  bom  at  the 
time  the  will  was  written,  and  that  she  was  not  pro- 
vided for  or  mentioned  in  the  will.  Sec.  4847  of  the 
Ky.  Stats,  of  1903,  is  as  follows:  ''If  any  person  dies 
leaving  a  child,  or  his  wife  with  child  which  shall  bo 
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bom  alive,  and  leaving  a  will  made  when  such  per- 
son had  no  child  living,  wherein  any  child  he  might 
have  is  not  provided  for  or  mentioned,  such  will,  ex- 
cept so  far  as  it  provides  for  the  payment  of  the 
debts  of  the  testator,  shall  be  construed  as  if  the  de- 
vises and  bequests  therein  had  been  limited  to  take  ef- 
fect in  the  event  that  the  child  shall  die  under  the 
age  of  twenty-one  years,  unmarried,  and  without  is- 
sue. *'  The  circuit  court  held  that  the  infant  child 
was  mentioned  m  the  will,  and  therefore  took  no  inter- 
est in  the  property  under  the  statute.  She,  by  her 
guardian,  appeals. 

In  determining  the  proper  construction  of  sec.  4847, 
Ky.  Stats.,  1903,  we  should  read  it  in  connection  with 
sec.  4842  and  sec.  4848,  which  are  as  follows : 

''Sec.  4842.  If  the  testator  has  a  child  or  grandchild 
living  at  the  time  of  his  death  whom,  then  and  at  the 
time  of  making  the  will,  the  testator  believes  to  be 
dead,  or  if  a  child  dies  out  of  the  State  within  the 
knowledge  of  the  testator,  leaving  issue  of  which  the 
testator  has  no  knowledge  at  such  time  and  no  provi- 
sion for  or  exclusion  of  such  child,  grandchild  or  issue 
is  made  by  the  will,  the  child,  grandchild  or  issue, 
shall  take  of  the  testator's  estate  as  if  he  had  died 
intestate,  and  as  is  hereinafter  provided  in  favor  of  a 
pretermitted  child.    •    •     • 

*'Sec.  4848.  If  a  will  is  made  when  a  testator  has  a 
child  living,  and  a  child  is  bom  afterwards,  such 
after-bom  child,  or  any  descendant  of  his,  if  not  pro- 
vided for  by  any  settlement,  and  neither  provided  for 
nor  expressly  excluded  by  the  will,  but  only  preter- 
mitted, shall  succeed  to  such  portion  of  the  testator's 
estate  as  he  would  have  been  entitled  to  if  the  testa- 
tor had  died  intestate;  toward  raising  which  portion 
the  devisees  and  legatees  shall,  out  of  what  is  devised 
and  bequeathed  to  them,  contribute  ratably,  either  in 
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kind  or  in  money,  as  a  court  of  equity  in  the  particu- 
lar case  may  deem  most  proper." 

The  purpose  of  all  three  of  these  sections  is  to  pre- 
vent injustice  from  the  pretermission  of  children. 
Though  there  is  some  slight  difference  of  phrase- 
ology, the  mischief  to  be  remedied  in  all  is  much  the 
same,  and  the  proper  construction  of  one  throws  light 
on  the  meaning  of  the  others.  In  Leonard  v.  Enochs, 
92  Ky.,  187,  13  Ky.  Law  Rep.,  506,  17  S.  W.,  437,  the 
testator  had  one  child  of  the  age  of  seven  years  at 
the  time  he  made  his  will,  and  about  two  months 
after  his  death  a  daughter  was  bom.  He  made  his 
wife  the  sole  object  of  his  boimty,  making  no  refer- 
ence to  either  his  living  child  or  the  one  unborn.  The 
*50urt  held  that,  as  the  living  child  was  excluded  by 
the  will,  the  intention  was  to  be  gathered  from  the 
will  to  exclude  his  children  as  a  class. 

This  case  was  followed  in  Porter  v.  Porter's  Ex'r, 
120  Ky.,  — ,  36  S.  W.,  546,  27  Ky.  Law  Bep.,  699, 
where  the  will  showed  on  its  face  that  the  testator 
contemplated  that  he  might  have  other  children  and 
made  no  provision  for  them.  The  language  of  sec. 
4848  is  fully  as  strong  or  stronger  than  in  section 
4847. 

In  the  case  before  us  the  testator  expressly  says  in 
the  concluding  clause  of  his  will,  **If  my  wife  Has 
any  children  at  my  death,  I  desire  that  this  will  be  the 
same.''  This  shows  that  he  had  in  mind  that  chil- 
dren might  be  bom  to  them,  and  to  provide  for  this 
contingency  he  expressly  stated  in  his  will  that,  if 
such  children  were  bom,  he  desired  the  will  to  be  the 
same.  The  words  **if  my  wife  has  any  children  at 
my  death''  manifestly  refer  to  children  by  him,  for 
at  the  date  of  the  will  neither  he  nor  his  wife  had  any 
children.  She  had  not  been  married  before,  and  he 
did  not  contemplate  providing  against  children  which 
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might  be  bom  to  her  from  a  second  marriage,  for 
such  children  would  take  no  interest  in  his  estate  in 
any  event. 

The  case  of  Knut  v.  Knut,  58  S.  W.,  583,  22  Ky  Law 
Eep.,  972,  turns  on  the  phraseology  of  the  will  there 
before  the  court.  It  has  no  application  where  the 
will  evinces  the  testator  ^s  intention  to  exclude  the  un- 
born child,  as  in  the  will  before  us. 

After  the  death  of  L.  S.  Logan  the  land  was  not 
sold  as  directed  in  his  will,  but  the  widow,  Ann  C. 
Logan,  assumed  the  debts,  and  held  the  land  as  long 
as  she  lived;  she  and  the  executor,  D.  S.  Logan, 
having  made  a  written  agreement  by  which  he  was 
discharged.  She  was,  in  equity,  the  owner  of  the 
land,  subject  to  the  charge  of  the  debts,  ^nd  when  she 
died  the  land  in  her  hands  was  liable  also  for  her 
debts.  The  county  court  of  her  residence  had  juris- 
diction to  appoint  an  administrator  of  her  estate,  and 
the  circuit  cpurt  of  that  county  had  jurisdiction  to 
settle  the  estate.  The  written  contract  between  the 
executor  and  the  widow  concludes  with  these  words 
placed  at  the  foot  of  his  final  settlement:  ''Said 
Mrs.  Ann  Logan  has  paid  and  taken  up  a  note  given 
said  D.  F.  Logan,  as  executor  and  individually,  for 
the  sum  of  $284.93,  to  Boyle  National  Bank,  for  bor- 
rowed money,  and  it  is  now  agreed  that  said  executor 
is  released  from  all  responsibility  on  account  of  said 
estate,  and  said  executor  having  no  claim  against  the 
estate  or  against  Mrs.  Logan,  the  Boyle  County 
Court  is  hereby  directed  to  accept  this  statement 
above  as  a  full  and  complete  settlement  of  said  exe- 
cutor. This  April  10,  1901.*'  The  executor  being 
discharged,  no  one  had  any  interest  in  the  land  except 
the  widow  and  the  creditors.  As  she  had  assumed 
the  payment  of  the  debts  of  the  estate,  the  executor 
regularly  should  have  conveyed  the  land  to  her,  re- 
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taming  a  lien  for  the  payment  of  the  debts;  but  the 
omission  of  this  bare  form  did  not  change  or  affect 
the  substantial  rights  of  the  parties. 
Judgment  affirmed. 


Case  91.— ACTION  BY  JOSEPH  A.  ANDREWS  AGAINST  UJ- 
CASSIA  B.  ANDREWS'  COMMITTEE  FOR  DIYORCB  FROM 
SAID  LrUICASSIA  B.  ANDREWS,  WHO  HAS  BBBN  AD- 
JUDGED A  LUNATIC— June  13. 


Andrews  v.  Andrews*  Committee. 

Appeal  from  Campbell  Circuit  Court. 

A.  S.  Berby,  Circuit  Judge. 

Judgment  for  defendant.     Plaintiff  appeals.    Be- 
versed. 

Divorce — Five  Yeara'  Separation — Subsequent  Insanity  of  Wife- 
Effect— -Defense  by  Wife's  Ck>mmittee. 

Divorce — Five  Years*  Separation — Subsequent  Insanity  of  Wife- 
Effect — ^In  an  action  by  the  husband  against  his  wife  for  a 
divorce  on  the  ground  of  "living  separate  and  apart  without 
any  cohabitation  for  five  consecutive  years  next  before  the 
application/'  an  allegation  in  the  petition  that  the  wife  ''had 
been  previously  adjudged  a  lunatic,  and  is  now  an  incurable 
lunatic  and  confined  in  a  sanitarium  in  New  York,  where 
she  now  resides,  and  that  for  five  consecutive  years  next 
before  she  was  adjudged  a  lunatic  they  lived  separate  and 
apart  and  without  any  cohabitation,  and  since  that  time  they 
have  continued  to  live  separate  and  apart  and  without  Any 
cohabitation/'  Held — jL'hat  if  while  she  was  sane  she  and 
her  husband  lived  apart  without  any  cohabitation  for  five 
consecutive  years,  a  cause  of  action  for  divorce  accrued  to 
him,  and  this  cause  of  action  is  not  destroyed  by  the  fact 
that  she  subsequently  became  insane. 

2.  Defense  by  Wife's  Committee— Under  our  statute  the  alle- 
gations of  the  petition  are  not  to  be  taken  as  true,  but  most 
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be  proved,  and  the  wife's  committee  may  make  for  her  any 
defense  which  she  could  make  for  herself. 
3.  On  Rehearing — On  appeal  from  a  ruling  on  a  general  de- 
murrer to  the  petition,  no  question  is  presented  for  re- 
view other  than  the  sufficiency  of  the  facts  stated  in  the 
petition  to  make  out  a  cause  of  action. 

L.  J.  CRAWFORD  for  appellant. 

R.  W.  NBLSON  and  HAZBLRIGQ  &  HAZBLRIQG  of  counsel. 


PROPOSITIONS   ADVANCED  AND   ATJTHOBITIES   CITED, 

It  was  error  to  sustain  demurrer  to  petition: 

1.  Because  it  contained  all  necessary  allegations  under  sec. 
2117,  Ky.  Stats.,  and  sec.  423,  Civil  Code. 

2.  Constructive  process  was  proper  against  the  lunatic. 

3.  "Five  consecutive  years  next  before  the  application"  means 
that  they  shall  not  have  lived  together  after  the  termination  of 
the  five  years  and  before  the  commencement  of  the  action. 

4.  Insanity  of  defendant  does  not  deprive  a  plaintifF  of  a  cause 
of  action  which  accrued  prior  to  the  insanity.  (M«ansfield  v. 
Mansfield,  13  Mass.,  412;  Rathbun  v.  Rathbun,  40  How.  Par.,  328; 
Itouglas  V.  Douglas,  31  Iowa,  421;  Stratford  v.  Stratford,  92  N.  C, 
297;  Harrigan  v.  Harrigan,  135  Cal.,  397;  Mordaunt  v.  Mordaunt, 
cited  In  last  above,  and  being  a  decision  by  £>nglish  House  of 
Lords. 

6.  The  lunatic  and  her  committee  were  properly  proceeded 
against  under  sec.  53,  Civil  Code. 

THOMAS  P.  CAROTHBRS  attorney  for  W.  W.  Brown,  com- 
mittee of  Lucassia  B.  Andrews. 

PROPOSITIONS  ADVANCED. 

1.  That  the  appellant  must  allege  that  cause  for  divorce  was 
living  separate  and  apart  without  any  cohabitation  for  five  con- 
secutive years  next  before  the  application,  and  that  he  has  not 
done  so. 

2.  That  the  warning  order  against  defendant  was  not  regular 
and  should  have  been  quashed  because  defendant's  residence  is 
in  Campbell  county,  Kentucky. 

3.  That  no  lunatic  can  be  sued  for  divorce  in  Kentucky,  no 
matter  what  the  grounds. 

4.  That  no  action  for  divorce  may  be  maintained  in  Kentucky 
except  in  strict  conformity  to  the  statute,  and  that  by  doing 
so  in  this  case  the  appellant  would  be  suing  for  a  divorce  in 
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which  one  year  and  nine  months  of  the  five  years  next  before 
the  application  the  defendant,  Lucassia  B.  Andrews,  was  a  lunar 
tic.    . 

CASES  CITED. 

21  Ky.  Law  Rep.,  955,  Clark  v.  Clark;   15  Ky.  Law  Rep.,  88, 
Pile  V.  Pile;  36  Georgia,  48,  Worthy  v.  Worthy. 

Opinion  by  Chief  Justice  Hobson — ^Eeversing. 

By  sec.  2117,  Ky.  Stats.,  1903,  the  following  is 
made  a  ground  for  divorce  to  both  husband  and  wife : 
**  Living  apart  without  any  cohabitation  for  five  con- 
secutive years  next  before  the  application."  This 
is  an  action  for  divorce,  brought  by  the  husband 
under  the  statute.  He  states  in  his  petition  that  he 
and  the  defendant,  Lucassia  B.  Andrews,  were  mar- 
ried on  March  4,  1865;  that  on  February  16, 1902,  she 
was  adjudged  to  be  of  unsound  mind;  that  for  more 
than  five  years  next  before  that  date  they  had  lived 
separate  and  apart  without  any  cohabitation,  and  that 
since  that  time  they  have  continued  to  live  separate 
and  apart  and  without  any  cohabitation;  that  the 
cause  for  divorce  occurred  within  five  years  next  be- 
fore January  16,  1902,  and  within  five  years  next  be- 
fore the  commencement  of  the  action;  that  the  de- 
.  fendant,  Lucassia  B.  Andrews,  is  an  incurable  luna- 
tic, and  about  February  13,  1903,  was  placed  by  her 
committee  in  a  sanitarium  at  White  Plains,  in  the 
State  of  New  York,  where  she  now  resides.  The  peti- 
tion was  filed  on  October  5,  1904.  The  committee  of 
the  lunatic  was  made  a  defendant  to  the  action,  and 
a  warning  order  was  made  against  the  lunatic.  The 
committee  and  the  warning  order  attorney  filed  a 
general  demurrer  to  the  petition,  which  the  court  sus- 
tained, and  the  plaintiff  failing  to  plead  further,  dis- 
missed the  action. 
In  Pile  V.  Pile,  94  Ky.,  308, 15  Ky.  Law  Eep.,  88,  22 
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S.  W.,  215,  it  was  held  that  it  is  no  ground  of  divorce 
under  the  statute  above  quoted  that,  the  husband  and 
wife  have  lived  apart  without  any  cohabitation  for 
five  consecutive  years  by  reason  of  the  lunacy  of  the 
wife  and  her  being  confined  in  a  lunatic  asylum,  with 
no  hope  of  recovery.  The  court  said:  **This  man, 
when  he  took  the  unfortunate  woman  to  be  his  wife, 
vowed  at  the  altar  to  love,  cherish  and  protect  her  in 
sickness  and  in  health,  and,  whether  the  wife  is  dis- 
eased in  mind  or  body,  his  marriage  vow  should  and 
must  be  observed.  The  more  helpless  she  becomes, 
the  greater  his  duty  to  love  and  protect  her.  The 
wife  has  never  abandoned  the  husband,  but  is  now 
confined  in  the  asylum  for  lunatics  by  his  consent  and 
direction.  The  chancellor  did  right  in  dismissing 
his  petition.'* 

We  adhere  to  the  rule  thus  laid  down,  but  the 
allegations  of  the  petition  do  not  bring  this  case 
within  it.  A  person  is  presumed  sane  until  the  con- 
trary appears.  It  is  presumed  that  Mrs.  Andrews 
was  sane  when  she  was  married,  and  that  she  con- 
tinued sane  until  she  was  adjudged  a  lunatic.  The 
judgment  is  conclusive  that  she  was  a  lunatic  at  that 
time,  and  it  is  prima  facie  evidence  of  her  lunacy  at 
a  subsequent  period,  but  it  raises  no  presumption 
that  she  was  a  lunatic  at  any  previous  time.  If, 
while  she  was  sane,  she  and  her  husband  lived  apart 
without  any  cohabitation  for  five  consecutive  years, 
a  cause  of  action  for  divorce  accrued  to  him,  and  this 
cause  of  action  is  not  destroyed  by  the  fact  that  she 
subsequently  became  insane. 

In  2  Bishop  on  Marriage  and  Divorce,  sec.  518,  the 
rule  is  thus  stated :  **  Divorce  being  a  civil  proceeding, 
and  it  being  established  practice  in  the  civil  depart- 
ment of  our  law  to  maintain  suits  against  insane 
parties  the  same  as  against  sane  ones,  there  can  be  no 
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just  ground  for  excepting  divorce  causes.  Both  in 
reason  and  in  authority  insanity  may  excuse  an  act 
otherwise  unlawful,  but  where  it  does  not  it  is  no  de- 
fense against  the  injured  person's  claim  for  redress. 
To  deny  the  law's  justice  to  the  sane  one  would  be  to 
cast  in  part  on  the  former  the  burden  which  God  had 
laid  wholly  on  the  latter.  Divorce,  where  there  is  a 
cause  for  it,  is  the  plaintiff's  right.  If  the  defend- 
ant were  sane,  he  could  not  prevent  it.  He  has  no 
election.  Therefore,  it  is  not  otherwise  when  he  is  in- 
sane." 

After  showing  that  in  England  the  practice  was  to 
continue  the  case  as  long  as  there  was  hope  of  the 
defendant's  recovery,  in  sec.  522  the  author  says: 
'*The  practice  of  continuing  the  case  against  an  in- 
sane defendant  while  hope  of  his  recovery  remains 
has  been  approved.  But  the  doctrine  of  reason, 
which,  in  the  absence  of  a  controlling  statute,  per- 
mits the  cause  to  proceed  when  such  hope  has  fled, 
appears  to  be  sufficiently  sustained  by  our  American 
authorities."  A  number  of  cases  are  collected  in  the 
notes.  (See  also  Douglass  v.  Douglass,  31  Iowa, 
421;  Stratford  v.  Stratford,  92  N.  C,  297;  Harrigan 
V.  Harrigan,  135  Cal.,.397,  67  Pac,  506,  87  Am.  St. 
Rep.,  118.) 

If  the  plaintiff  had  a  cause  of  action  for  divorce 
before  his  wife  became  insane,  and  this  cause  of 
action  accrued  within  five  years  before  the  institution 
of  the  action,  the  action  may  be  maintained,  unless  he 
has  in  some  way  lost  the  right  of  action  which  he  then 
had.  It  is  true  the  ground  of  divorce  as  stated  in 
the  statute  is  **  living  apart  without  any  cohabitation 
for  five  consecutive  years  next  before  the  applica- 
tion." If,  since  his  cause  of  action  accrued,  the 
plaintiff  has  continued  to  live  apart  from  his  wife 
without  any  cohabitation,  he  has  not  lost  his  cause  of 
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action  which  he  then  had  by  reason  of  the  fact  that 
during  this  time,  or  a  part  of  it,  she  has  been  a  lunatic 
and  in  an  asylum.  The  meaning  of  the  statute  is 
that  living  apart  without  any  cohabitation  for  five 
consecutive  years  shall  not  be  ground  for  divorce 
unless  it  is  continued  up  to  the  time  of  the  applica- 
tion. The  fact  that  the  husband  did  not  bring  his 
action  until  it  was  shown  that  the  wife's  lunacy  was 
permanent  did  not  affect  his  rights.  In  fact,  in  so 
waiting  he  conformed  to  the  old  rule  of  equity,  which 
is  both  wise  and  just.  The  time  elapsing  since  the 
wife  became  a  lunatic  can  not  be  counted  as  any  part 
of  the  five  years  required  by  the  statute.  But  if  they 
lived  apart  without  cohabitation  for  five  years  before 
she  became  a  lunatic,  and  have  since  continued  to  live 
apart,  the  divorce  may  be  granted. 

Under  our  statute  the  allegations  of  the  petition 
are  not  to  be  taken  as  true,  but  must  be  proved.  De- 
fense may  be  made  for  the  lunatic  by  her  committee 
as  in  other  cases.  It  is  shown  that  the  committee  has 
in  his  hands  an  estate  of  $40,000  belonging  to  her,  and 
he  may  make  for  her  any  defense  which  she  could 
make  for  herself. 

Judgment  reversed,  and  cause  remanded  for 
further  proceedings  consistent  herewith. 

Chief  Justice  Hobson  delivered  the  following  re- 
sponse to  petition  for  rehearing,  Feb.  1, 1906 : 

In  the  petition  for  rehearing  our  attention  is  called 
to  the  case  of  Newcomb's  Ex'rs  v.  Newcomb,  13  Bush, 
544,  26  Am.  Eep.,  222,  and  it  is  insisted  that  the  rule 
applied  in  that  case  should  be  applied  here.  It  was 
there  held  that  where  a  wife  is  confined  in  an  aslyum 
in  another  State  by  the  husband,  with  no  power  to 
return  or  respond  to  an  order  of  warning,  and  is 
absent  from  the  State  in  obedience  to  the  husband's 


Digitized  by 


Google 


724  KENTUCKY  REPORTS.       [Voi.  120. 

Ommonwealth  v.  Standard  Oil  Co. 

will,  she  is  not  amenable  to  constructive  service,  and 
that  a  judgment  of  divorce  rendered  against  her 
imder  such  circumstances  is  void.  This  case  is  here 
on  a  general  demurrer  to  the  petition.  There  is 
nothing  in  the  record  to  show  that  Mrs.  Andrews  is 
absent  from  the  State  in  obedience  to  her  husband's 
will,  or  is  confined  by  him  in  an  asylum  or  other  place, 
with  no  power  to  return  or  respond  to  a  summons. 
In  the  circuit  court  a  general  demurrer  was  filed  to 
the  petition  on  the  ground  that  it  failed  to  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  suffi- 
ciency of  the  facts  stated  in  the  petition  to  make  out 
a  cause  of  action  is  the  only  question  arising  on  the 
appeal. 
Petition  overruled. 


Case  92.— INDICTMENT  AGAINST  THE  STANDARD     OIL  CO. 
FOR  RETAILING  OIL  WITHOUT  A  UCBNSB.— June  13. 


Commonwealth  v.  Standard  Oil  Co. 

Appeal  from  Jessamine  Circuit  Court. 

J.  M.  Benton,  Circuit  Judge. 

Judgment  for  defendant.     Commonwealth  appeals. 
Affirmed. 

License — Selling  Oil  from  Wagons — Continuous  Act — ^Under  the 
provisions  of  the  reveune  laws  of  this  State  a  lio^ifle  tax 
of  $5  is  imposed  on  "each  wagon"  used  in  transporting  or  re- 
tailing lubricating  or  other  oils  for  one  year.  Sec.  4201, 
Ky.  Stats.,  provides  that  "any  person  who  shall  engage  in 
the  business,  or  sell  or  offer  to  sell  any  article  on  which  a 
license  is  required  before  procuring  the  license  and  paying 
the  tax  thereon,  •  •  *  shall  be  fined  not  less  than  $50 
nor  more    than  $1,000  for  each    offense  unless    otherwlM 
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specffically  provided/'  the  tax  is  on  the  wagon  and  the  offense 
of  operating  the  wagon  is  a  continuous  one,  and  only  one 
fine  can  be  imjposed  for  the  violation  of  said  statute  in  any 
one  year. 

N.   B.   HATS,   Attorney   GSeneral,   G.   H.   MORRIS   and   B.   A. 
ORUTCHBR  for  Commonwealth. 

(No  brief  in  record  for  Commonwealth.) 

HUMFHRDY,  HINES  &  mJMPHRET  for  appellee. 


POINTS  AKD  ATJTHOBITPIS. 

Sec.  4224,  Ky.  Stats.,  imposes  a  license  tax  upon  the  business 
of  selling  oil  from  wagons  to  retail  merchants  for  re-sale.  (Stand- 
ard Oil  Co.  V.  Commonwealth,  26  Ky.  Law  Rep.,  927.) 

Engaging  in  that  business  without  such  license  is  a  continuing 
offense  up  to  the  time  of  indictment,  and  can  not,  at  the  option 
of  the  Commonwealth,  be  split  up  into  numerous  separate  offenses. 
(Wilson  V.  Commonwealth,  26  Ky.  Law  Rep.,  685;  Cawein  v. 
Commonwealth,  22  Ky.  Law  Rep.,  1734.) 

Opinion  by  Judge  Barker — ^Affirming. 

The  Standard  Oil  Company,  a  corporation,  was  in- 
dicted by  the  grand  jury  of  Jessamine  county, 
charged  with  the  offense  of  selling  by  retail  to  H. 
L.  McLean  petroleum,  lubricating,  or  other  oils, 
from  a  wagon  used  in  transporting  same,  without 
having  first  procured  the  license  required  by  sec.  4224 
of  the  Ky.  Stats,  of  1903.  This  indictment,  which  is 
styled  No.  12  on  the  docket  of  the  trial  court,  was  re- 
turned by  the  grand  jury  on  the  14th  day  of  Novem- 
ber, 1904.  The  defendant  pleaded  not  guilty,  and 
also  pleaded  in  bar  its  former  conviction  imder  in- 
dictment No.  1  in  the  same  court  for  the  same  offense. 
Indictment  No.  1  was  also  returned  by  the  grand  jury 
on  the  14th  day  of  November,  1904,  and  charged  ap- 
pellee with  a  violation  oiF  the  statute  in  question  by 
an  unlawful  sale  of  oil  to  Forrest  F.  Miller.  The  two 
indictments  are  identical,  except  as  to  the  name  of 
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the  parties  to  whom  and  the  time  the  sales  wete  made. 
Upon  trial  of  the  case,  it  appearing  from  the  evi- 
dence that  the  sales  charged  in  both  indictments,  al- 
though made  on  different  days,  and  to  different  per- 
sons, were  from  the  same  wagon  (No.  1463),  and  the 
defendant,  by  a  verdict  and  judgment  rendered  on 
the  6th  day  of  March,  1905,  had  been  fined  in  the  sum 
of  $225,  the  trial  court  held  that  judgment  a  bar  to 
appellee's  conviction  under  indicteaent  No.  12,  and 
peremptorily  instructed  the  jury  to  find  it  not  guilty, 
which  was  done.  Prom  this  judgment  the  Common- 
wealth has  appealed. 

The  question  presented  for  adjudication  is  whether 
each  imlawful  sale  from  the  wagon  constitutes  a 
separate  offense,  or  whether  the  offense  consists  of 
operating  the  wagon  without  a  license  for  the  license 
year  involved,  and  is,  therefore,  a  continuing  one, 
which  may  not  be  split  up  by  separate  indictments 
covering  the  same  period  of  time.  The  language  of 
the  statute  is,  ''To  sell  by  retail  petroleum,  lubricat- 
ing or  other  oils,  for  each  wagon  used  in  transport- 
ing or  retailing  oils,  five  dollars."  The  statute  is 
purely  a  revenue  law,  and  the  license  is  for  the  wagon 
used  in  the  business  of  retailing  oil  for  one  year. 

In  the  case  of  Standard  Oil  Co.  v.  Commonwealth, 
119  Ky.,  1,  82  S.  W.,  970,  26  Ky.  Law  Rep.,  927,  in 
which  it  was  held  that  the  statute  now  under  con- 
sideration inaugurated  a  new  system  of  taxation  for 
the  retailing  of  oil  in  wagons,  different  from  ped- 
dling, it  was  said :  ''The  unit  of  taxation  is  the  wagon 
used  in  the  business  of  transporting  oil  for  sale." 
The  subject,  then,  of  taxation,  is  the  operation  of  the 
wagon  for  the  license  year. 

^  Sec.  4201,  Ky.  Stats.,  1903,  is  as  follows:  "Any 
person  who  shall  engage  in  the  business,  or  sell  or 
offer  to  sell,  any  article  on  which  a  license  is  required, 
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before  procuring  the  license  and  paying  the  tax 
thereon  as  required  by  law,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  on  conviction  be  fined  not  less 
than  fifty  nor  more  than  one  thousand  dollars  for 
each  offense,  unless  otherwise  specially  provided/' 

The  offense  is  the  operation  of  the  wagon,  as  a 
means  of  carrying  on  the  retailing  of  oil,  without 
a  license.  The  tax  is  on  the  wagon,  and  the  offense 
of  operating  th£  wagon  without  a  licence  is  a  continu- 
ous one.  The  sale  or  offer  to  sell  from  the  wagon  is 
made  by  the  statute  conclusive  evidence  of  the  opera- 
tion of  the  business,  but  it  is  not  necessary  to  allege 
a  sale  to  any  particular  person  in  order  to  state  an 
offense  under  the  statute.  ^ 

The  question  involved  here  is  in  all  respects  simi- 
lar in  principle  to  that  in  Wilson  v.  Commonwealth, 
119  Ky.,  769,  82  S.  W.,  427,  26  Ky.  Law  Bep.,  685. 
In  that  case  Wilson  had  been  indicted  three  times  for 
violating  sec.  4  of  an  act  to  amend  the  charter  of 
the  Kentucky  State  Dental  Association  (Acts  1885-86, 
p.  524,  c.  1017),  which  is  as  follows:  **Any  person 
who  shall  in  violation  of  this  act  practice  dentistry 
or  dental  surgery  in  the  State  of  Kentucky,  for  fee  or 
reward,  shall  be  subject  to  indictment  by  the  grand 
jury  of  the  county  in  which  the  offense  is  committed; 
and  upon  conviction,  shall  be  fined  not  less  than  fifty 
nor  more  than  two  hundred  dollars  for  each  of- 
fense." The  three  mdictments  were  returned  by  the 
same  grand  jury,  covering  the  same  period  of  time, 
the  only  difference  between  them  being  the  namie  of 
the  persons  upon  whom  the  unlawful  practice  of 
dentistry  had  been  performed.  The  defendant  was 
tried  and  found  guilty  on  one  of  the  three  indict- 
ments, and,  when  the  other  two  were  called  for  trial, 
the  former  conviction  was  pleaded  in  bar,  but  not  al- 
lowed by  the  oourt,  and  the  defendant  was  fined  in 
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each  cftse.    The  last  two  judgments  Were  reversed, 
the  plea  of  former  conviction  being  held  valid. 

It  is  not  necessary  to  extend  this  opinion  by  a 
repetition  of  what  was  said  in  the  case  cited.  In 
principle  it  involved  the  same  question  we  have  here 
and  the  judgment  in  this  case  is  affirmed  upon  the  au- 
thority of  that. 


Case  9a.— ACTION  BY  BASSETT  &  STONE  AGAINST  THB 
ABORiDEBN  COAL  AND  MINING  CO.,  CARRIERS,  FOR 
THB  LOSS  OP  A  LOT  OP  BRICK.— Juno  13. 


Bassett  &  Stone  y.  Aberdeen  Coal  &  Mininar  Co. 

Appeal  from  Butler  Circuit  Court. 

B.  W.  Bradburn,  Circuit  Judge. 

Judgment  for  defendant.    Plaintiffs  appeal.    Re- 
versed. 

Carriers — Tow    Boats — Carrying    Goods    for    Hire — Liability    for 
Loss — ^Instructions  to  Jury — ^Evidence'-lQuestion  for  Jury. 

1.  Carriers — Tow  Boats — Carrying  Goods  for  Hire — Liability  for 

Loss^In  an  action  by  a  shipper  of  a  lot  of  brick  against 
defendant  company,  who  was  doing  a  general  towing  busi- 
ness on  Green  river,  and  who  agreed  to  carry  the  brick 
for  hire  and  which  was  lost  while  being  so  carried  by  strik- 
ing a  hidden  snag  in  said  river,  Held— That  while  defend- 
ants's  boats  were  not  common  carriers  at  all  times,  still  if 
on  certain  trips  when  they  had  not  towing  to  do  they  held 
themselves  out  as  ready  to  carry  for  all,  they  would  be  coni- 
mon  carriers  for  the  time  being.  ) 

2.  Same — Instructions  to  jury — On  the  trial  of  the  case  the  Jury 

^should  have  been  instructed  that  if  defendant  had  expressly 
and  publicly  offered  to  carry  for  all  persons,  indifferently, 
or  had  by  its  conduct  and  the  manner  of  conducting  its 
business  held  itself  out  ais  ready  to  carry  for  all  on  such  tripe 
M  the  boat  was  then  making,  then  it  was  a  common  carrier 
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and  was  liable,  although  there  was  no  negligence  on  the  part 
of  the  defendant  in  the  loss  of  the  brick,  but  if  defendant 
had  not  offered  to  carry  for  all  persons.  Indifferently,  or 
by  its  conduct  or  the  manner  of  conducting  its  business 
held  itself  out  as  ready  to  carry  for  all,  but  only  in  each  case 
acted  in  consequence  of  a  special  employment,  it  was  not 
a  common  carrier  and  was  not  liable  unless  the  bricks  were 
lost  by  its  negligence. 
3.  EMdence — Question  for  Jury — ^Where  there  was  any  evidence 
tending  to  show  that  the  defendant  company  was  a  com- 
mon carrier  the  case  should  have  been  submitted  to  the  jury 
to  determine  whether  the  defendant  had  assumed  the  charac- 
ter of  a  common  carrier. 

J.  S.  WORTHAM,  R.  L.  GREE^NE  and  HOWARD  &  GARDNHR 
for  appellants. 

In  the  case  at  bar  the  proof  tends  to  show  that  appellee  was 
a  common  carrier  of  goods  and  merchandise  on  upper  Green 
river.  It  also  appears  that  appellee  was  a  common  carrier  of 
freight  by  towing  on  Green  river  and  also  between  Evans ville, 
Indiana,  on  the  Ohio  river,  and  Rochester,  Kentucky,  on  Green 
river.  Its  manner  of  conducting  its  business  on  Green  river 
and  its  advertisement  for  business  show  that  it  proposed  to 
serve  the  public  generally.  It  was  not  necessary  that  appellee 
should  make  regular  trips  with  its  boats  or  to  travel  only  between 
fixed  termini.  It  was  the  owner  of  a  number  of  boats,  named  on 
their  letter  heads  and  advertised  thereby,  and  it  served  the  pub- 
lic with  these  boats  on  all  occasions  where  its  services  were 
brought  into  demand.  Under  the  allegations  of  the  pleadings 
and  under  the  proof  the  court  was  not  authorized  in  taking  the 
question,  whether  or  not  appellee  was  a  common  carrier,  from 
the  jury.  The  instructions  A.  and  B.,  offered  by  appellants  and 
refused  by  the  court,  properly  covered  the  law  on  the  subject 

AUTHORITIEa  CITED. 

Who  is  a  common  carrier.  (Varble  v.  Bigley,  14  Bush,  698; 
Pish  V.  Chapman,  2  Kelly  (Ga.),  353;  Farley  v.  Lavery,  21  Ky. 
Law  Rep.,  1252;  Gordon  v.  Hutchinson,  37  Am.  Dec,  464;  Cayo 
V.  Pool's  Assignee,  21  Ky.  Law  Rep.,  1600;  Hutchinson  on  Car- 
riers, sees.  57b,  58  and  58a;  Chevallier  v.  Strahtim,  2  Texas,  ll5, 
s.  c.  47  Am.  Dec.,  639;  Riley  v.  Home,  5  Bing.,  217;  Black's 
Law  Dictionary,  title  "Common  Carriers;"  2  Kent  Com.,  597; 
Robertson  &  Co.  v.  Kennedy,  2  Dana,  430;  Lee,  &c.  v.  Burgess 
&  Graham,  9  Bush,  652;  2  Parsons  on  Contracts,  163;  Hall  &  Co. 
y,  Renfrow,  3  M^tcalf,  64;  Angell  on  Law  of  Contracts,  sec.  82.) 
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A.  THATCHER  and  W.  A.  HBLM  for  appellees. 

1.  Appellants  complain  because  the  court  refused  to  instruct 
the  jury  that  appellees  were  liable  if  they:  believed  they  were 
common  carriers.  We  submit  that  the  court  on  this  point  exer- 
cised its  proper  discretion.  If  the  evidence  was  insufficient  to 
support  a  verdict  the  jury  should  not  be  allowed  to  waste  time  in 
considering  it. 

2.  If  they  were  not  common  carriers  they  were  private  car- 
riers, and  as  such,  under  the  law,  were  only  liable  for  fUlure 
to  exercise  ordinary  care  and  skill,  considering  the  nature  of 
the  business;  and  upon  this  point  the  proof  shows  the  loss  was 
caused  by  an  unavoidable  accident,  and  the  jury  so  decided. 

CITATIONS. 

14  Bush,  698,  Yarble  and  Others  v.  Bigley;  LAwson  on  Ball* 
ments,  sec.  85,  Bd.  1895,  also  sec.  83;  81  U.  B.,  774,  Str.  William 
H.  Webb;  38  Fed.  Rep.,  611;  24  Fed.  Rep.,  188;  80  Fed.  Rep.,  168; 
25  U.  S.  Clr.  Ct.  of  Appeals  Rep.,  318;  94  U.  S.,  494,  case  of  the 
"Margaret;"  120  U.  S.,  327,  case  of  the  L.  P,  Dalton;  66  Fed. 
Rep.,  571;  13  U.  S.  Cir.  Court  of  Appeals,  641;  14  Wallace,  411; 
99  Fed.  Rep.,  1004;  55  Fed.  Rep., the  "Hercules;"  31  Cir.  Ot.  of 
Appeals  Reports,  308;  87  Fed.  Rep.,  938;  1  Shearman  &  Red- 
field  on  Negligence,  sec.  57 ;  Welle  v.  Steam  Nav.  Co.,  2  Comst, 
204;  Alexander  v.  Green,  3  Hill,  9;  51  Cir.  Ct.  of  Appeals  Reports, 
592;  113  Fed.  Reports,  1017;  9  Fed.  Rep.,  460,  the  "Nathan  Hale;" 
93  Fed,  Rep.,  833,  the  "BeUe;"  39  C.  C.  A.,  604;  35  C.  C.  A.,  623. 

Opinion  by  Chief  Justice  Hobson — ^Eeversing. 

The  Aberdeen  Coal  &  Mining  Company  operated 
two  boats — the  Carson  and  I.  N.  Hook — on  Green 
Eiver.  Bassett  &  Stone  made  a  contract  with 
the  company  to  bring  a  lot  of  brick  from  Evansville 
to  Rochester  for  $160,  the  brick  to  be  loaded  by  them 
at  Evansville  on  a  barge  belonging  to  it,  and  then  to 
be  towed  by  it  up  to  Rochester.  The  contract  was 
made  by  telephone,  and  afterwards  confirmed  by  let- 
ter. While  the  boat  I.  N.  Hook  was  going  up  the 
river  the  barge  struck  a  hidden  snag  and  was  sunk. 
Bassett  &  Stone  then  filed  this  suit  against  the  com- 
pany to  recover  for  the  loss  of  the  brick,  alleging  that 
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it  was  a  common  carrier,  and  that  the  brick  were  lost 
by  its  negligence.  The  allegations  were  denied,  and 
on  final  hearing  the  court  refused  to  submit  to  the 
jury  whether  the  defendant  was  a  common  carrier, 
and  on  the  question  of  negligence  the  jury  found  for 
the  defendant.    The  plaintiffs  appeal. 

The  only  question  which  need  be  considered  on  the 
appeal  is  whether  there  was  sufficient  evidence  to  go 
to  the  jury  on  the  question  whether  the  defendant  was 
a  common  carrier.  The  proof  on  this  subject  is  as 
follows : 

J.  L.  Dent  testified  as  follows:  '*I  requested  plain- 
tiffs to  ship  their  stuff  from  Evansville  to  Rochester 
with  defendant  because  I  had  done  considerable 
shipping  with  them  on  Green  river,  and  the  defend- 
ant had  requested  me  to  get  the  company  any  busi- 
ness I  could.  *  *  *  I  (ji(j  considerable  shipping 
with  the  defendant  on  the  Hook  and  Wilford  and 
other  boats  on  Green  river.  At  the  time  I  represented 
a  fertilizer  company.  I  shipped  my  fertilizers  on  their 
boats  at  so  much  per  ton,  to  be  delivered  at  different 
points  on  Green  river ;  freight  being  paid  by  the  part- 
ies receiving  it  in  some  cases  and  by  me  in  some 
cases.  I  have  known  the  defendant's  boat  to  carry 
passengers,  flour,  chickens,  eggs,  oil  and  other  goods 
and  merchandise  for  merchants  doing  business  along 
the  river.'' 

Noah  Daugherty  made  these  statements:  ^'I  am 
wharfmaster  at  Morgantown  Ferry.  The  defendant 
operated  towboats  on  Green  river  up  to  the  time  they 
went  out  of  the  river.  They  did  the  business  of  com- 
mon carriers.  They  brought  freight  to  my  wharf  and 
took  freight  from  there.  They  did  this  in  1900  and 
1901.  The  boats  were  the  Hook  and  Carson," 
Cross-examined:  ** Witness  said  they  had  no  regular 
times  for  coming  and  going,  no  fixed  terminals.  Their 
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chief  business  was  towing  ties  and  coal.  Most  of 
freight  brought  by  defendants  was  in  empties  return- 
ing from  towing  coal  to  Bowling  Green. '* 

W.  H.  Fuller  testifies  as  follows:  '*I  was  wharf - 
master  at  Morgantown  wharf  from  —  till  — ,  19, — . 
I  know  the  defendant  company.  They  were  doing 
business  on  Green  river  between  EvansviUe  and 
Bowling  Green,  and  operated  towboats.  The  I.  N. 
Hook  and  J.  T.  Carson  were  common  carriers.  They 
brought  freight  to  my  wharf  from  Bowling  Green  and 
EvansviUe,  Ind.  They  received  all  the  freight  of- 
fered to  them  at  my  wharf."  Cross-examined:  **I  re- 
member they  brought  some  drummer's  trunks  on  a 
barge.  They  brought  some  brick  for  the  town,  and 
charged  no  freight  for  same.  They  would  not  land 
and  take  on  freight  and  passengers  regularly  like 
other  boats,  but  only  occasionally.  Their  chief  busi- 
ness was  towing  ties." 

In  appellee's  letter  head  was  this:  ** Towing  a 
specialty,"  and  in  letter  to  appellants  it  said:  *'This 
rate  we  gave  you  is  confidential,  and  we  would  not 
like  to  hear  it  spoken  of  by  outsiders." 

The  proof  for  defendant  by  J.  D.  Render  was  as 
follows:  **I  am  secretary  and  treasurer  of  the 
Aberdeen  Coal  &  Mining  Company.  We  owned  the 
Hook  and  Carson.  They  were  towboats,  and 
operated  on  Green  and  Barren  rivers.  We  did  a 
general  towing  business.  We  onl^  took  freight  by 
contract,  and  carried  it  on  barges.  We  did  not  hold 
ourselves  out  to  the  public  to  take  freight  for  all  who 
wanted  to  ship,  but  only  by  private  contract.  George 
Fletcher  applied  to  me  to  tow  the  freight  sued  for. 
He  talked  to  me  by  telephone  from  Rochester.  I 
offered  to  do  it  for  $160,  he  to  be  responsible  for 
barge  and  cargo.  The  contract  was  finally  settled 
through  Mr.  Walker,  my  bookkeeper,    I  told  him  he 
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was  to  be  responsible  for  cargo  and  barge,  and  he 
(Fletcher)  wanted  to  know  if  that  was  customary.  I 
told  him  it  was.  Fletcher  said  he  would  let  me  know 
about  it.  I  never  talked  to  Fletcher  at  Leitchfield.  I 
told  Mr.  T.  F.  Walker  about  it  and  went  West,  and 
Mr.  Walker  closed  the  trade.  When  I  came  home  I 
learned  the  barge  and  material  had  been  sunk.  My 
company  is  not  a  common  carrier.  At  the  time  the 
contract  was  made  with  plaintiff,  we  were  under  con- 
tract with  the  Evansville  Grain  Company  to  do  all 
their  towing,  and  were  then  engaged  in  towing  their 
ties  from  Green  and  Barren  rivers  to  Evansville,  Ind.  ^ 
We  had  no  fixed  termini  or  times  of  arrival  and  dei- 
parture.  We  did  all  towing  by  private  contract.  When 
not  rushed  by  said  grain  company,  we  would  some- 
times bring  some  freight  from  Evansville  in  empties. 
We  had  no  regular  stopping  places,  but  went  direct 
to  the  tie  yards,  and  there  loaded  our  barges.  *  *  * 
We  did  carry  some  fertilizer  in  barges  to  upper 
Green  river  for  Mr.  Dent.  We  carried  same  in 
empties,  and  in  large  quantities.  We  brought  some 
trunks  from  Woodbury  to  Morgantown  to  accommo- 
date some  drummers. ' '  Cross-examined :  *  *  I  have 
carried  freight  to  Morgantown  on  several  occasions 
with  these  boats  along  about  the  time  the  barge  was 
sunk.  I  carried  chickens  and  eggs  from  Millshed, 
Threlkel,  Edgars  and  Lock  No.  5 — all  these  landings, 
and  took  freight  to  them  the  same  simmier  that  the 
barge  was  sunk,  and  had  done  so  before.    I  carried 

fertilizer  for • —  before  the  barge  was  sunk  by  my 

boat.'' 

Grace  Davis,  the  pilot,  testified  as  follows:  ** Oc- 
casionally she  would  tow  a  barge  of  stuff  for  others, 
in  order  to  fill  out  her  tow;  and  on  this  occasion  she 
was  towing  a  barge  of  brick.  This  occurred  only  a 
few  times." 
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Several  other  witnesses  on  behalf  of  the  defendant 
gave  in  substance  the  same  evidence,  stating  that  the 
boats  only  carried  occasionally  a  barge  of  stuff  to  fill 
out  their  tow,  and  that  they  were  engaged  by  the 
Evansville  Grain  Company  altogether. 

In  Varble  v.  Bigley,  77  Ky.,  698,  29  Am.  Eep.,  435, 
it  was  held  that  a  towboat  is  not  a  common  carrier, 
but  in  that  case  the  boat  which  was  sought  to  be  held 
liable  had  been  simply  hired  to  move  some  coal 
barges  belonging  to  the  plaintiff.  The  boat  was 
simply  furnishing  the  motive  power.  In  the  case  be- 
fore us  the  barge  belonged  to  the  defendant.  It  is 
not  easy  to  see  why  there  should  be  a  distinction  be- 
tween freight  put  on  the^  steamboat  Hook  and  freight 
put  on  the  barge  which  it  propelled,  both*  being  the 
property  of  the  defendant,  and  controlled  by  it. 
Whether  it  would  carry  the  freight  on  the  steamboat 
or  on  the  barge  was  for  it  to  determine,  and  its  lia- 
bility in  either  case  will  depend  upon  whether  it  was 
acting  as  a  common  carrier  or  a  private  carrier  for 
hire.  In  the  case  referred  to,  the  court,  after  ex- 
amining the  authorities,  thus  laid  down  the  rule  for 
determining  whether  a  person  is  chargeable  as  a  com- 
mon carrier:  ''When  a  person  has  assumed  the  char- 
acter of  a  common  carrier,  either  by  expressly  offer- 
ing his  services  to  all  who  will  hire  him  or  by  so  con- 
ducting his  business  as  to  justify  the  belief  on  the 
part  of  the  public  that  he  meant  to  become  the  ser- 
vant of  the  public,  and  to  carry  for  all,  he  may  be 
safely  presumed  to  have  intended  to  assume  the  lia- 
bilities of  a  common  carrier,  for  he  was  bound  to 
know  that  the  law  would  so  charge  him,  and,  know- 
ing, must  have  intended  it.  But,  in  order  to  impress 
upon  him  the  character  and  impose  upon  him  the  lia- 
bilities of  a  common  carrier,  his  conduct  must  amount 
to  a  public  offer  to  carry  for  all  who  tender  him  such 
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goods  as  he  is  accustomed  to  cany.  When  this  is  the 
case,  then  those  who  tender  him  goods  to  cany  accept 
his  offer,  and  he  becomes  bomid  to  carry  them;  and 
if  he  refuses  to  do  so,  *  having  convenience,*  and  being 
tendered  satisfaction  for  -the  carriage,  he  is  liable  to 
an  action,  unless  he  has  reasonable  excuse  for  his  re- 
fusal.** 

After  elaborating  on  this  the  court  thus  summed 
up  the  matter:  **Our  conclusion,  then,  is  that  a  car- 
rier of  goods  is  not  liable  as  a  common  carrier,  unless 
he  was  under  a  legal  obligation  to  accept  the  goods 
and  carry  them,  and  would  have  been  liable  to  an 
action  if,  without  reasonable  excuse,  he  had  refused 
to  receive  them;  and  that  he  could  not  be  liable  to 
such  an  action  unless  he  had  expressly  and  publicly 
offered  to  carry  for  all  persons  indifferently,  or  had, 
by  his  conduct  and  th6  manner  of  conducting  his  busi- 
ness, held  himself  out  as  ready  to  carry  for  all.  We 
are  aware  that  the  rule  has  not  always,  and  perhaps 
not  generally,  been  thus  restricted.  But,  as  we  have 
already  said,  the  law  applicable  to  common  carriers 
is  peculiarly  rigorous,  and  it  ought  not  to  be  extended 
to  persons  who  have  not  expressly  assumed  that  char- 
acter, or  by  their  conduct  and  from  the  nature  of 
their  business  justified  the  belief  on  the  part  of  the 
public  that  they  intended  to  assume  it.**  This  case  is 
in  accord  with  the  great  weight  of  authority.  (Hutch- 
inson on  Carriers,  sees.  47-57.) 

Appellants  rely  upon  Gordon  v.  Hutcherson  (Pa.), 
37  Am.  Dec,  464,  Chevallier  v.  Strahan  (Tex.),  47 
Am.  Dec.,  639,  and  the  cases  therein  cited.  But  these 
cases  are  exceptional,  and  not,  in  keeping  with  the 
general  current  of  authority  (Hutchinson  on  Carriers, 
sees.  49,  52),  and  are  the  authorities  referred  to  by 
the  court  in  Varble  v.  Bigley  when  it  said:  **We  are 
aware  that  the  rule  has  not  always,  and  perhaps  not 
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generally,  been  thus  restricted/*    We  regard  this 
case  as  settling  the  rule  in  this  State. 

The  case  of  Robertson  v.  Kennedy,  2  Dana,  430,  26 
Am.  Dec,  466,  is  not  in  conflict  with  it,  for  in  that 
case  the  plaintiff  introduced  proof  showing  that  the 
defendant  was  in  the  habit  of  hauling  for  hire  for  all 
who  applied  to  him.  The  same  is  true  of  the  case  of 
Farley  v.  Lavary,  107  Ky.,  523,  21  Ky.  Law  Bep., 
1252,  54  S.  W.,  840,  47  L.  R.  A.,  383. 

After  collecting  a  large  number  of  cases,  Hutchin- 
son on  Carriers,  sec.  55,  thus  states  the  rule:  ** These 
cases  undoubtedly  state  the  law  as  it  is  settled  in 
Engla;id  and  generally  understood  in  this  country, 
and  it  would  seem  clear  that  no  one  should  be  treated 
as  a  common  carrier  unless  he  has  in  some  way  held 
himself  out  to  the  public  as  a  carrier  in  such  manner 
as  to  render  himself  liable  to  an  action  if  he  should 
refuse  to  carry  for  any  one  who  wished  to  employ  him 
in  the  particular  kind  of  service  which  he  thus  pro- 
poses to  undertake;  otherwise  he  does  not  come 
within  the  description,  nor  can  he  be  subjected  to  the 
liability  of  the  common  carrier  when  the  goods  have 
been  lost  without  negligence." 

The  question  we  are  to  determine  is  whether  under 
this  rule  there  was  any  evidence  that  the  defendant 
held  itself  out  to  the  public  as  a  carrier  in  such  a  man- 
ner as  to  render  it  liable  to  an  action  if  it  had  refused 
to  carry  the  plaintiff's  brick  when  applied  to  for  that 
purpose.  While  one  of  the  witnesses  states  that  the 
boats  did  the  business  of  conunon  carriers,  and  an- 
other states  that  they  were  common  carriers,  this 
seems  a  mere  expression  of  an  opinion  of  law.  The 
witnesses  may  have  used  the  words  in  their  popular 
sense,  meaning  that  the  boats  carried  for  the  public 
generally  or  without  distinction.  But,  however  this 
maj  be,  the  court  must  determine  the  law  from  the 
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facts  stated.  The  proof  for  the  plaintiffs  shows  that 
the  defendant's  boats  carried  passengers,  produce 
and  merchandise;  also  that  they  received  all  the 
freight  offered  them  at  Morgantown,  most  of  the 
freight  being  brought  in  empties  as  they  returned 
from  towing  coal.  On  the  other  hand,  the  proof  for 
the  defendant  is  to  the  effect  that  the  boats  had  no 
termini  or  times  of  arrival  or  departure;  that  they 
did  all  towing  by  private  contract,  and  only  worked 
for  others  when  they  had  no  work  to  do  for  the 
Evansville  Grain  Company,  and  only  did  such  work 
as  they  saw  fit  to  take.  Although  the  boats  were  not 
common  carriers  at  all  times,  still  if,  on  certain  trips, 
when  they  had  no  towing  to  do,  they  held  themselves 
out  as  ready  to  carry  for  all,  they  would  be  common 
carriers  for  the  time  being. 

The  rule  is  thus  stated  in  6  Cyc,  366:  **A  common 
carrier  is  one  who  holds  himself  out  as  ready  to  en- 
gage in  the  transportation  of  goods  for  hire  as  a 
lublic  employment,  and  not  as  a  casual  occupation. 
It  is  sometimes  said  that  one  who  undertakes  for  a 
single  occasion  only  to  carry  goods  for  any  person 
who  desires  to  employ  him  for  that  occasion  is  a  com- 
mon carrier  for  that  transportation.  But  the  cyses 
of  this  kind  will  be  found  to  be  those  in  which,  whilst 
the  business  of  carriage  is  not  the  exclusive,  or  per- 
haps the  principal,  business  of  the  one  sought  to  be 
charged  as  a  carrier,  it  is  incidentally  his  business  for 
the  time  being.  In  general,  the  liability  of  carrier 
does  not  attach  to  one  who  does  not  hold  himself  out 
as  pursuing  that  business,  but  in  the  particular  case, 
and  in  each  particular  case,  acts  only  in  consequence 
of  a  special  employment.'* 

Under  the  rule  that  if  there  is  a  scintilla  of  evi- 
dence the  question  is  for  the  jury,  we  conclude  that 
under  the  evidence  the  jury  should  have  been  left  to 
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determine  whether  the  defendant  had  assmned  the 
character  of  a  common  carrier.  There  was  evidence 
on  the  part  of  the  plaintiffs,  in  view  of  the  amount 
of  carrying  which  it  was  shown  the  defendant  did, 
from  which  the  jury  might  have  inferred  that  it  held 
itself  out  as  offering  to  carry  for  the  public,  or  as 
ready  to  carry  for  all.  The  barges  were  brought 
down  the  river  loaded  with  ties,  and  would  be  re- 
turned empty  unless  loaded  with  freight.  The  fact 
that  the  defendant  requested  the  witness  Dent  to  get 
the  company  any  business  he  could  must  be  taken  in 
connection  with  the  letter  head.  *' Towing  a  spe- 
cialty." Although  the  defendant  did  not  hold  itself 
out  at  all  times  as  a  common  carrier,  there  was  some 
evidence  from  which  the  jury  might  have  found  that 
such  was  its  business  for  the  time  being.  (Robertson  v. 
Kennedy,  2  Dana,  430,  26  Am.  Dec.,  466;  Farley  v 
Lavary,  107  Ky.,  523,  21  Ky.  LaW  Bep.,  1252,  54  S. 
W.,  840,  47  L.  R.  A.,  383.) 

The  court  should  have  instructed  the  jury  that  if 
the  defendant  had  expressly  and  publicly  offered  to 
carry  for  all  persons  indifferently,  or  had  by  its  con- 
duct and  the  manner  of  conducting  its  business  held 
itself  out  as  ready  to  carry  for  all  on  such  trips  as  the 
boat  was  then  making,  then  it  was  a  common  carrier, 
and  they  should  find  for  the  plaintiffs,  although  there 
was  no  negligence  on  the  part  of  the  defendant  in  the 
loss  of  the  brick;  but  if  it  had  not  offered  to  carry 
for  all  persons  indifferently,  or  by  its  conduct  or  the 
manner  of  conducting  its  business  held  itself  out  as 
ready  to  carry  for  all,  but  only  in  each  case  acted  in 
consequence  of  a  special  employment,  it  was  not  a 
common  carrier,  and  was  not  liable,  unless. the  bricks 
were  lost  by  its  negligence. 

Judgment  reversed,  and  cause  remanded  for  a  new 
trial  and  further  proceedings  consistent  herewith. 
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Case  94.— SUIT  BY  JAMES  MUIR'S  ADMINISTRATORS  TO  EN- 
JOIN THE)  CITY  COUNCIL  OF  THE  CITY  OF  BAUDS- 
TOWN  FROM  PASSING  ON  A  QUESTION  OF  PLAINTIFFS' 
LIABIUTY  FOR  TAXES  ON  OMITTED  PROPERTY.— 
June  16. 

Moir's  Adm'rs  ▼•  City  of  Bardstown. 

Aj)peal  from  Nelson  Circuit  Court  ' 

Samuel  E.  Jokes,  Circuit  Judge. 

Judgment  for  defendant.    Plaintiffs  appeal.    Af- 
firmed. 

Taxes  —  Omitted  Property  —  Ordinances — AMessment — Retro- 
4q>ectiye  Taxation  —  Validity  —  Penalty  —  Appeal  —  Failure  to 
Provide— Acts  of  City  Council — ^AQlnlsterial— Judicial-^Pobli- 
cation  of  Ordinances — ^Notice — 'Presumption. 

1.  Taxes — Omitted    Property  —  Ordinances  —  Assessment  —  Under 

sub-sec.  3,  sec.  3637,  and  sec.  3644,  Ky.  Stats.,  cities  of  the 
fifth  class  have  an  express  grant  of  power  to  levy  and  collect 
ad  valorem  taxes  on  all  property  within  the  city  not  exceed- 
Ing  76  cents  on  the  $100  of  its  assessed  value,  and  to  pro- 
vide a  system  of  taxation  and  assessment,  and  no  system 
of  assessments  is  comi^lete  or  just  that  fails  to  provide  for 
listing  omitted  property. 

2.  Retrospective   Taxation— Validity — Penalty — The   fact  that  an 

ordinance  of  a  city  of  the  fifth  class  for  the  collection  of  a 
tax  on  omitted  property  is  retrospective  does  not  render  it 
(invalid,  but  to  the  extent  that  it  imposes  a  penalty  it  is  void. 

3.  Same — ^Appeal — ^No  provision  for— EMfect — The  fact  that  such 

ordinance  does  not  provide  for  an  appeal  does  not  invalidate 
it,  but  if  the  assessing  tribunal  acts  without  warrant  of  law, 
or  assesses  to  the  taxpayer  property  that  did  not  belong  to 
him,  or  If  for  any  reason  the  taxpayer  is  not  legally  liable 
to  pay  the  tax,  the  courts  are  open  to  him  notwitthstanding 
the  assessment. 

4.  Acts  of  City  Council — ^Ministerial— ^Judicial — The  act  of  a  city 

council  in  assessing  omitted  property  is  purely  ministerial 
although  it  has  mixed  certain  discretion  as  to  finding  values 
and  the  like,  wiiich  is  not  reviewable,  and  whicb  quality  is 
sometimes  called  judicial. 
6.  Publication  of   Ordinance— Notice— The   fact   that  Ky.   Stats., 
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sec.  3638,  requires  that  all  ordinances  be  published,  it  does 
not  follow  that  it  would  devolve  upon  the  city,  when  its  tax 
levy  ordinances  are  called  into  question,  to  prove  that  they 
had  been  published.  The  presumption  of  law  that  public 
ofiQcers  have  done  their  duty  applies,  and  it  is  upon  the  one 
attacking  the  ordinance  to  show  affirmatively  and  satisfac- 
torily that  it  has  not  been  published. 

NAT.  W.  HALSTEAD  for  appellant. 

R.  L  GREENE,  E3LI  H.  BROWN,  JR.,  and  JOHN  D.  WICK- 
LIFFE  of  counsel. 

1.  The  pretended  tax  ordinances  attempting  to  make  the  tax 
levies  for  the  years  for  which  said  assessments  are  proposed  to 
be  made  are  each  and  all  of  them  illegal,  unauthorized  and  void, 
for  the  reason  they  were  never  published  at  all. 

2.  Said  ordinances  attempting  to  levy  said  tax,  upon  which 
it  is  proposed  to  base  said  assessment,  are  illegal,  unauthorized 
and  void,  for  the  reason  that  they  do  not  specify  distinctly  the 
purposes*  for  which  said  taxes  are  levied. 

3.  The  ordinances  under  which  a/ppellees  are  assuming  to  act 
In  the  trial  of  this  case  were  published,  and  attempted  by  that 
publication  to  be  put  in  force  sonie  six  months  after  the  death  of 
James  ^Muir;  that  said  pretended  ordinances,  by  reason  thereot 
are  retrospective  in  their  language  and  ex  post  facto  in  their 
character,  are  void. 

4.  Appellee,  the  city  council,  has  no  right  or  authority  in  law 
to  maintain  or  prosecute  said  proceeding  as  against  these  plain- 
tiffs, as  administrators,  to  assess  said  property  as  against  said 
estate,  or  to  make  said  assessment,  or  enter  or  make  any  judg- 
ment whatever  as  to  said  matter,  because  said  city  council  Is 
distinctly  a  legislative  body,  and  not  a  judicial  or  ministerial 
one,  and  has  none  of  the  power  or  authority  of  the  judiciary 
whatever. 

5.  The  proper  remedy  against  a  municipal  corporation  for 
attempting  to  exceed  its  authority  and  power  is  by  injunction. 

6.  A  court  of  equity  in  granting  an  injunction  is  not  confined 
to  the  grounds  of  relief  specified  in  the  Civil  Ck>de  of  Practice, 
but  has  the  power  to  grant  relief  upon  other  well-recognised 
grounds  of  equity  jurisdiction,  not  specified  in  that  Ck>de;  and 
has  the  power  to  enjoin  and  restrain  an  illegal  assessment 

7.  The  curative  ordinances  passed  by  appellee  city  just  befbre 
the  submission  of  this  case  should  not  be  permitted  in  this  case, 
and  should  not  have  been  permitted  to  be  filed  by  the  trial  conrt, 
nor  permitted  in  any  way  whatever  to  control  or  have  a  part  la 
the  determination  of  this  controversy. 
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8.  We  respectfully  insist  and  submit  that  'these  ordinances 
passed  in  May,  1903,  are  wholly  Invalid,  for  the  reason  that  they 
were  not  passed  as  required  by  the  charter,  and  we  submit  and 
respectfully  insist  that  none  of  these  tax  ordinances,  either  the 
original  ordinances  or  those  of  Hay,  1903,  for  Uie  years  1896  to 
1900,  inclusive,  are  legal,  and  respectfully  submit  that  all  of  them 
are  wholly  invalid  and  void  for  the  reason  that  none  of  them  were 
passed  at  a  regular  meeting,  sudh  as  is  required  by  the  charter 
of  appellee  city. 

9.  A  city  ordinance  is  a  law,  and  it  must  be  passed  at  a  regular 
meeting  of  the  city  council  of  the  city  passing  such  ordinances 
in  order  to  make  it  a  valid  law. 

10.  Ordinances  levying  taxes  and  imposing  duties  on  citizens 
are  to  be  construed  most  strongly  against  the  government  and 
In  favor  of  the  citizen,  and  their  provisions  are  not  to  be  extended 
by  implication  beyond  the  clear  import  of  the  language  used,  or 
to  enlarge  their  operation  so  as  to  embrace  matters  not  specially 
painted  out,  although  standing  upon  a  close  analogy. 

11.  The  provisions  of  the  charter  with  reference  lo  the  passage 
of  ordinances  are  mandatory  as  to  the  municipality. 


AUTHOBITIES   CITED. 

Ky.  Stats.,  sees.  3663,  3638;  Dillon  Munic.  Corps.,  ith  Bd., 
sees.  331,  309;  City  of  Covington  v.  Ludlow,  1  Met.,  295;  City  of 
Louisville  v.  McKegney,  &c.,  7  Bush,  653;  Const,  of  Ky.,  sees.  180, 
109,  143;  Ky.  Const.,  Bill  of  Rights,  sec.  19;  2  Duvall,  480;  Judge 
Story  on  the  Constitution,  6th  EM.,  sec.  1345;  Olds  v.  Common- 
wealth, 3  A.  K.  Mar.,  467;  Roberts  v.  Hackney,  22  Ky.  Law  Rep., 
976;  Cassady,  Auditor's  Agent  v.  Toung,  County  Judge,  92  Ky., 
232;  Louisville  Water  Co.  v.  Clark,  Sheriff,  14  Ky.  Law  Rep.,  886; 
Pottinger  v.  Stevens,  &c.,  14  Bush,  327;  Gates  v.  Barrett,  &c.,  79 
Ky.,  296;  Baldwin  v.  Shine,  Presiding  Judge,  &c.,  84  Ky.,  — ;  Tweatt 
V.  Bank  of  Hopkinsville,  81  Ky.,  8;  Allison  v.  Lou.,  Harrod's 
Creek  &  Westport  R.  W,  Co.,  9  Bush,  264;  Gaines  v.  Gaines, 
&e.,  9  B.  Mon.,  300;  McQuillan  on  Municipal  Corporations,  vol. 
1,  Ed.  1903,  sees.  603,  611  and  602;  6  Ky.  Law  Rep.,  613,  866; 
7  Ky.  Law  Rep.,  165;  6  Ky.  Law  Rep.,  525;  4  Ky.  Law  Rep., 
268,  763  and  838. 

R.  C.  CHERRY  for  appellee.  r  i. 

POINTS  AND  AUTHORrriES. 

1.  Cities  of  the  fifth  class  of  Kentucky  have  the  power,  and 
it  is  the  duty  of  the  city  council  of  such  cities,  to  enact  an  ordi- 
nance providing  a  complete  system  for  the  assessment,  levy  and 
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collection  of  all  municipal  tazee,  and  when  aucli  an  ordinance  pio- 
vides  for  the  assessment  of  property  omitted,  same  is  not  ultra 
Yires  or  void.  (Ky.  Stats.,  sees.  3655,  3656,  3644,  4241;  sec.  181, 
Ky.  Const.) 

2.  An  ordinance  which  provides  a  system  for  the  assessmeiit 
of  property  omitted  does  not  Impose  a  new  or  additional  obliga- 
tion against  the  citizen,  which  did  not  already  exist,  but  such 
obligation  is  a  subsisting  liability,  in  nowise  dependent  upon 
assessment.  (Board  of  Council  of  Frankfort  y.  Miason  &  Ford 
Co.,  100  Ky.,  54;  Blliott  y.  City  of  Louisville,  19  Ky.  Law  Rep., 
414;  Karion  County  v.  L.  &  N.  R.  R.  Co.,  91  Ky.,  393.) 

3.  The  city  council  in  making  an  assessment  of  property 
omitted  from  taxation  does  not  exercise  a  Judicial  power,  which, 
under  the  law,  it  has  no  authority  to  exercise,  but  performs 
merely  a  ministerial  duty.  (Baldwin  v.  Shine,  84  Ky.,  613;  Pen- 
nington v.  Woolfolk,  &c.,  79  Ky.,  13;  Ky.  Stats.,  sees.  3642,  3637.) 

4.  The  fact  that  there  Is  no  appeal  provided  for  from  the  action 
of  the  city  council  making  an  assessment  under  the  ordinance 
does  not  affect  .the  validity  of  the  ordinance,  the  right  of  appeal 
being  merely  statutory.  (Paducah  St.  Ry.  Co.  v.  County  of  Mo- 
Cracken,  20  Ky.  Law  Rep.,  1296.) 

5.  Presumption  of  regularity  is  extended  to  the  acts  of  public 
officers  and  public  records;  and  when  an  ordinance  is  attacked 
and  its  validity  questioned  because  of  alleged  irregularities  in 
form,  and  otherwise,  the  burden  of  proof  is  on  one  who  questions 
their  regularity.  (Jones'  Law  of  Evidence,  vol.  1,  sees.  39 
and  40;  same,  vol.  2,  sees.  626  and  527;  Merlon  County  v.  Wil- 
son, 20  Ky.  Law  Rep.,  1193;  Henning  v.  Stingel,  68  S.  W.  Rep., 
41;  Mason,  Ford  &  Co.  v.  Board  of  Council  of  Frankfort,  100 
Ky.,  66;  Tliompson  Com.  of  the  Law  of  Cor.,  vol.  3,  sec.  3927; 
21  Amer.  &  ESng.  Bncy.  of  Law,  967  and  978;  Bell's  Trustee  v. 
City  of  Lexington,  85  S.  W.  Rep.,  1081;  Dillon's  Munic.  Cor., 
vol.  1  (4  Ed.),  sec.  294.) 

6.  Because  a  part  of  an  ordinance  is  invalid  does  not  render 
the  entire  ordinance  void;  but  if  the  whole  ordinance  is  invalid, 
then  it  could  not  repeal  the  1899  ordinance,  and  same  is  in  full 
force  and  effect.  (21  Amer.  &  Bng.  Bhicy.  of  Law,  1001;  21 
Amer.  &  Eng.  Bncy.  of  Law,  993;  Dillon's  Munic.  Cor.,  vol.  1  (4 
Ed.),  sec.  333;  St.  Louis  v.  Foster,  52  Mo.,  513.) 

7.  The  petition,  and  same  as  amended,  fails  to  state  a  cause 
of  action,  and  the  demurrer  should  have  been  sustained.  (10 
Bncy.  of  Plead.  &  Prac,  927,  932;  Newman  on  Plead.  A  Prac; 
Ludlow  V.  City  of  Ludlow,  19  Ky.  Law  Rep.,  1383;  City  of  Louis- 
ville V.  H!yatt,  2  B.  Mon.,  180;  McNulty  v.  Toope,  &c.,  25  Ky.  Law 
Rep.,  433;  Bell's  Trustee  v.  City  of  Lexington,  85  S.  W.  Rep., 
1083;  Commguwealth,  For,  Ac.  v.  Williams,  27  Ky,  Law  Rep.,  — .) 
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8.  Bven  though  the  city  council  has  hy  inadvertance  or  neg- 
lect failed  to  make  a  proper  tax  leyy,  still  the  city  is  not  without 
remedy,  but  it  may  subsequently  do  so,  even  while  a  suit  is 
pending,  which  questions  the  yaUdity  of  same.  (Cooley  on  Con. 
Ldm.,  6  Ed.,  279;  Levi  v.  City^  of  Louisville,  97  Ky.,  394;  City  of 
Somerset  v.  Somerset  Banking  Co.,  22  Ky.  Law  Rep.,  1129;  City 
of  Plneville  v.  Burchfleld,  19  Ky.  Law  Rep.,  985.) 

9.  The  appellant  failing  to  regard  the  statute  requiring  the 
validity  or  constitutionality  of  all  ordinances  to  be  tested  by  writ 
of  prohibition,  he  has  no  right  to  maintain  this  action.  (Ky. 
Stats.,  sec.  3639;  Bybee  v.  Smith,  22  Ky»  Law  Rep.,  467,  1684.) 

10.  The  minutes  of  the  council  reciting  that  the  ordlnanices 
in  question  were  passed  at  a  regular  meeting,  the  burden  is 
on  appellant  to  show  that  it  was  not  a  regular  meeting;  •  (21 
Amer.  &  Eng.  Ency.  of  Law,  967  and  978;  Thompson's  Com.  Law 
of  Corporations,  vol.  3,  sec.  3927;  Dillon  Munic.  CJor.,  vol.  1  (4 
Bd.),  sec.  333;  Same,  vol.  1,  sec.  314.) 

Opinion  by  Judge  O'Bear — ^Affirming, 

Dr.  James  Muir,  before  his  death,  in  February, 
1900,  had  been  for  many  years  a  citizen  and  resident 
of  Bardstown,  which  is  a  city  of  the  fifth  class.  He 
had  omitted  to  list  cash,  notes  and  securities  of  the 
value  of  $14,000  for  each  of  the  years  1895, 1896, 1897, 
1898, 1899  and  1900,  inclusive.  The  taxpayer  was  re- 
quired to  list  his  property  for  taxation  with  the  town 
assessor  as  of  the  15th  day  of  September  of  the 
year  previous  to  the  one  for  which  the  tax  was  col- 
lectible. For  example,  the  property  owned  on  15th 
of  September,  1899,  being  listed  as  of  that  date  for 
city  taxes  for  the  year  1900.  There  was  no  provision 
of  law  in  Bardstown  for  listing  omitted  properties 
prior  to  August,  1900.  The  council  then  passed  an 
ordinance  providing  that  upon  affidavit  filed  before 
the  city  clerk  by  the  city  marshal,  who  was  the  col- 
lector for  the  city,  the  clerk  was  to  issue  a  summons 
or  notice  to  the  property  holder,  citing  him  to  appear 
five  days  thei*eafter  before  the.  city  council. and  show 
cause  why  his  omitted  property  (named  in  the  notice) 
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should  not  be  listed  for  taxation  for  such  years  for 
which  it  was  omitted.  The  ordinance  further  pro- 
vided that  upon  the  filing  of  such  affidavit,  and  after 
the  notice  had  been  given  as  stated,  the  city  council 
should  determine  from  the  facts  whether  the  prop- 
erty was  liable  to  taxation,  and  fix  its  value.  This 
being  done,  the  tax  levy  made  previously  for  the 
year  in  question  should  apply  to  the  omitted  prop- 
erty. The  result  was  certified  to  the  city  marshal, 
who  was  then  to  proceed  to  collect  the  tax,  as  other 
taxes.  This  suit  was  brought  by  Dr.  Muir's  adminis- 
trators, seeking  to  enjoin  the  city  council  from  pass- 
ing upon  the  question  of  plaintiff's  liability  for  the 
tax ,  it  having  proceeded,  under  the  ordinance  alluded 
to,  to  assess  Dr.  Muir's  omitted  property  retrospect- 
ively for  the  years  named  above.  The  ordinance 
under  which  the  appellee  was  proceeding  was  at- 
tacked on  constitutional  grounds,  and  for  other  rea- 
sons, which  will  be  noticed  in  order. 

It  is  claimed  that  the  city  council  had  not  the  power 
to  pass  the  ordinance  in  question,  because  it  is  not 
to  be  found — so  it  is  argued — in  the  powers  expressly 
granted  to  cities  of  the  fifth  class  by  the  Legislature. 
By  sub-sec.  3  of  sec.  3637,  Ky.  Stats.,  1903,  cities  of 
the  fifth  class  are  empowered  to  levy  and  collect  an- 
nually an  ad  valorem  tax,  not  exceeding  75  cents  on 
the  $100  of  the  assessed  value  of  all  real  and  personal 
property  within  such  city.  By  sec.  3644  the  council 
is  given  the  power,  and  it  is  made  its  duty,  **to  pro- 
vide by  ordinance  a  system  f-or  the  assessment,  levy 
and  collection  of  all  city  taxes,  not  inconsistent  with 
the  provisions  of  this  chapter  (chap.  89,  title  ''Muni- 
cipal Corporations")?  which  system  shall  conform,  as 
nearly  as  the  circumstances  of  the  case  may  permit, 
to  the  provisions  of  the  laws  of  this  State  in  reference 
to  the  assessment,  levy  and  collection  of  State  and 
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county  taxes,  except  as  to  the  times  for  such  assess- 
ment, levy  and  collection,  and  except  as  to  the  of- 
ficers by  whom  such  duties  are  to  be  performed/' 
The  ordinance  in  this  case  conforms  in  principle  and 
language  to  sec.  4241,  Ky.  Stats.,  1903,  regulating 
proceedings  for  listing  omitted  property  for  county 
and  State  taxation.  The  points  of  divergence  be- 
tween the  proceedings  are,  in  the  case  of  county  and 
State  taxes,  the  tribunal  to  list  is  the  county  court, 
while  as  to  city  taxes  it  is  the  municipal  council.  In 
the  county  court  proceeding  an  appeal  is  provided 
from  the  judgment  deciding  that  the  property  is 
liable  to  taxation.  None  is  provided  in  the  ordinance. 
Sees.  3637,  3644,  Ky.  Stats.,  1903,  above  alluded  to, 
contain  an  express  grant  of  power  to  the  city  to  levy 
and  collect  ad  valorem  taxes,  within  the  maxium  rate 
named,  and  to  provide  a  system  of  taxation  and  as- 
sessment. No  system  of  assessment  is  complete 
or  just  that  fails  to  provide  for  listing  omitted 
property,  for,  when  some  property  liable  to  tax- 
ation is  omitted,  and  if  permitted  to  escape  its 
share  of  the  burden  of  government,  other  prop- 
erty that  is  assessed  must  bear  more  than  its 
just  proportion.  The  city  council,  in  enacting  ordi- 
nances, exercises  a  legislative  function  delegated  to  it 
by  the  State  Legislature.  It  can  enact  laws  to  be 
in  force  within  the  municipality,  and  within  the  pow- 
ers delegated,  or  those  necessarily  implied,  as  bind- 
ing in  every  respect  as  if  done  by  the  General  As- 
sembly of  the  State.  The  ordinance  in  question, 
when  properly  passed  by  the  city  council,  and  found 
to  be  within  the  delegated  power  granted  to  the 
council,  is  to  be  tested  as  an  act  of  the  Legislature. 

This  brings  us  to  consider  the  next  objection  to  the 
ordinance,  which  is,  that  it  is  ''retroactive  and  an  ex 
post  faoto  law.''    To  the  extent  of  the  penalty,  it  is 
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void.  The  circuit  court  so  held,  and  did  not  enforce 
the  penalty  in  this  case.  But  as  the  remainder  of 
the  ordinance,  unless  it  is  also  an  ex  post  facto  law, 
can  be  enforced  without  the  rejected  clause,  it  is 
not  void  on  that  account.  The  liability  to  pay  taxes 
is  statutory,  always,  although  the  moral  obligation 
upon  every  citizen  to  bear  his  share  of  the  burden  of 
government  exists  inherently.  It  is  from  that  fact 
that  the  courts  uphold  tax  levies,  even  though  it  be 
shown  that  no  direct  benefit  flows  to  the  individual 
taxpayer.  The  comprehensive  scheme  of  govern- 
ment, viewed  as  a  social  pact,  while  it  may  not  in  fact 
give  equal  benefits  to  every  taxpayer,  is,  on  the  whole, 
deemed  to  do  so,  and,  it  is  believed,  does  so,  as  far  as 
is  practicable.  The  citizen  who  is  protected  in  the 
enjoyment  of  life,  peace  and  pursuit  of  happiness  by 
the  laws  and  laws'  machinery  must  bear  a  fair  pro- 
portion of  that  which  he,  in  common  with  all  others, 
Q^joys.  He  has  received  the  consideration,  and 
ought  to  pay  for  it.  When  he  fails  to  pay  he  is,  in  a 
sense,  morally  derelict.  Statutes  enacted  to  collect 
the  public  dues,  if  deficient,  can  not  be  deemed  to 
have  exhausted  the  power  lodged  by  the  people  in 
their  government  to  do  all  that  is  necessary  to  effect- 
uate the  end  for  which  it  was  established.  Hence  it 
occasionally  becomes  necessary,  for  some  cause,  to 
cure  what  has  been  attempted  under  the  taxing  laws, 
but  which  has  failed  of  execution  because  of  former 
defects.  From  the  very  nature  of  the  case,  such  pro- 
ceedings, whether  by  a  new  statute  or  under  an  old 
one,  are  retrospective.    They  are  intended  to  be. 

Judge  Cooley,  in  his  work  on  Taxation,  at  p.  291, 
says:  '*The  basis  of  an  apportionment  of  taxes  may 
as  lawfully  be  retrospective  as  the  reverse;  that  is  to 
say,  it  may  as  well  have  regard  to  benefits  thereto- 
fore reoeiveci  as  to  those  which  may  be  received  there- 
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after.  It  has  therefore  been  very  pfDperly  held  that 
there  is  no  constitutional  or  other  legal  objection  to 
the  levy  of  taxes  to  pay  for  municipal  improvements 
which  had  been  previously  made. ' ' 

But  this  proceeding  is  not,  properly  speaking,  the 
initial  levying  of  a  tax,  to  act  retrospectively.  The 
tax  was  levied  in  advance.  It  was  made  a  charge 
upon  **all  property  subject  to  taxation"  within  the 
city.  By  omission  of  the  taxpayer  or  of  the  assessing 
officer,  some  of  the  property  liable  to  the  tax  was  not 
assessed.  This  ordinance  was  intended  to  cure  that 
omission.  From  its  nature  it  is  essentially  retro- 
spective. That  it  was  also  retroactive,  and  was  so 
intended,  is  manifest  from  the  language  of  the  ordi- 
nance, as  well  as  from  the  state  of  evils  which  it 
sought  to  correct.  It  is  in  no  sense  an  ex  post  facto 
law,  aside  from  the  penalty  added,  which  has  al- 
ready been  discussed.  The  taxpayer  was  liable  orig- 
inally to  pay  the  tax.  This  ordinance  did  not  create 
any  liability  whatever.  It  merely  provided  a  method 
for  enforcing  an  old  one.  A  tax  is  not  a  punishment, 
as  some  people  seem  to  think.  The  ordinance  does 
not  make  any  act  illegal  which  was  legal  when  done, 
nor  does  it  impose  a  liability  for  doing  or  omitting  to 
do  an  act  for  which,  when  done  or  omitted,  there  was 
no  liability.  That  no  appeal  was  allowed  by  the  ordi- 
nance does  not  invalidate  it.  Whether  an  appeal  or 
provision  for  review  of  assessments  be  allowed  when 
one  hearing  is  given  to  the  taxpayer  is  a  matter  al- 
together of  legislative  discretion.  If  the  assessing 
tribunal  acts  within  its  jurisdiction,  it  seems  that, 
though  erroneous,  it  is  thought  best  that  it  should 
end  there,  rather  than  tie  up  indefinitely  the  adminis- 
tration of  government  at  repeated  complaints  of  the 
taxpayer,  which,  after  all,  would  have  to  be  finally 
decided  by  somebody.    It  is  likely  that  the  tribunal 
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nearest  to  the  p&xpayer  is  generally  most  compet^it 
to  pass  upon  the  justness  of  his  complaints.  If,  on 
the  other  hand,  the  assessing  tribunal  acts  without 
warrant  of  law,  or  assesses  to  the  taxpayer  prop- 
erty that  did  not  belong  to  him,  or  if  for  any  rea- 
son the  taxpayer  is  not  legally  liable  to  pay  the  tax, 
the  courts  are  open  to  him,  notwithstanding  the  a»- 
sessmentr 

The  next  objection  to  the  ordinance  is  that  by  it  the 
council  has  conferred  upon  itself  jurisdiction  of  a  ju- 
dicial nature,  which  violates  the  constitutional  limita- 
tions upon  the  part  of  the  Legislature  to  create  any 
judicial  tribunals  other  than  the  courts  expressly 
named  in  that  instrument.  In  assessing  omitted 
property,  the  act  partakes  somewhat  of  ministerial 
and  sotoewhat  of  judicial  or  quasi  judicial  functions. 
That  is  to  say,  the  act  in  listing  the  property  for 
taxation  is  clearly  a  ministerial  act;  and,  as  an  in- 
cident, it  finds  the  fact  whether  the  property  was  in 
fact  omitted,  whether  it  belonged  to  the  alleged  re- 
cusant taxpayer,  and  what  its  fair  value  then  was. 
To  hear  evidence,  and  therefrom  to  find,  whether  a 
certain  fact  was  or  was  not,  partakes  of  judicial 
functions.  Still,  it  is  not  necessarily  judicial,  in  the 
sense  that  it  is  an  act  of  a  court.  Many  ministerial 
acts  include  in  part  the  determination  of  pre-existing 
facts,  and  the  exercising  of  the  quality  of  judgment 
sometimes  called  ''discretion'*  with  respect  thereto. 
For  that  matter,  the  town  assessor  does  precisely 
that  thing,  or  may  do  so,  in  every  instance  where  he 
assesses  property.  It  is  not  believed  by  any  that  he 
is  a  judicial  officer  because  of  that  fact.  The  county 
court  clerk,  in  admitting  a  deed  to  record,  proven  by 
the  oaths  of  attesting  witnesses,  does  the  same. 
The  State  Board  of  Valuation  and  Assessment,  in 
assessing  corporate  franchises,  and  the  Bidlroad 
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Commissioners,  in  assessing  corporeal  property  of 
the  railroads,  do  the  same.  Election  officers,  in  pass- 
ing upon  the  rights  of  an  applicant  to  vote,  also  exer- 
cise these  fmictions.  They  are  in  the  nature  of  pre- 
liminary inquiries  to  put  the  officer  in  possession  of 
the  facts  indicating  whether  or  not  he  must  act  of- 
ficially, and  how.  They  are  all  subject  to  collateral 
attack  when  subject  to  attack  at  all.  But  the  finding 
or  judgment  of  a  court  having  jurisdiction  of  the 
cause  is  essentially  different.  There  must  generally 
be  two  or  more  litigants.  An  issue  of  law  or  fact 
must  be  joined  by  them,  within  the  jurisdiction  of  the 
tribunal  with  respect  to  property  or  some  personal 
right  in  which  the  litigants  are  interested.  Its  con- 
clusion must  be  binding  upon  the  parties  until  re- 
versed or  set  aside  in  the  manner  provided  by  law  for 
opening  up  judgments  of  courts.  To  hear  evidence, 
to  swear  witnesses,  to  impanel  a  jury  if  the  case  ad- 
mits of  it,  to  punish  for  contempt,  to  compel  parties 
and  witnesses  to  attend,  and  finally  to  enter  a  judg- 
ment settling  the  matter  in  dispute,  are  the  distin- 
guishing features  of  a  court  of  judicature.  Master 
commissioners— commissioners  to  condemn  rights  of 
way  for  railroads  and  other  purposes— are  not  courts, 
nor  are  assessing  officers,  boards  of  review,  or  of 
equalization  of  assessments.  The  action  of  the  coun- 
cil in  assessing  omitted  property  is  purely  ministerial, 
although  it  has  mixed  certain  discretion,  as  to  finding 
values,  and  the  like,  which  is  not  reviewable,  and 
which  quality  is  sometimes  called  *' judicial,"  though 
it  is  not  judicial  in  the  sense  that  it  is  the  act  of  a 
court. 

Another  objection  to  this  proceeding  is  that  the 
various  levy  ordinances  for  the  years  in  question  had 
not  been  published  in  the  manner  required  by  the 
statute^  and  that  therefore  the  ordinances  were  void. 
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Sec.  3638,  Ky.  Stats.,  1903,  provides:  *' Every  ordi- 
nance shall  be  signed  by  the  mayor,  attested  by  the 
clerk,  and  published  at  least  once  in  a  newspaper  pub- 
lished in  such  city,  or  written  or  printed,  and  posted 
in  at  least  three  public  places  therein,  and  shall  be  in 
force  from  and  after  the  publication  thereof." 

Whether  the  ordinances  laying  the  levy  for  each  of 
the  years  were  published  at  the  time  does  not  ap- 
pear. From  this  it  is  argued  that  they  are  invalid. 
If  they  were  not  in  fact  published,  that  s^ems  to  fol- 
low. (Bybee  v.  Smith,  61  S.  W.,  15,  22  Ky.  Law 
Rep.,  1684.)  But  it  does  not  follow  that  it  devolves 
upon  the  city,  whenever  its  tax  levy  ordinances  are 
called  into  question,  to  prove  that  they  had  been  pub- 
lished. The  statute  was  aimed  to  apprise  the  tax- 
payers and  others  of  the  local  enactments  of  which 
they  should  take  notice.  It  was  not  intended,  though, 
to  take  anything  from  the  city  government,  or  to 
make  its  ordinances  less  stable  or  certain.  If,  years 
after  an  ordinance  was  passed  by  the  council,  signed 
by  the  mayor,  attested  by  the  clerk,  and  spread  at 
large  upon  the  city's  record  book,  thereby  importing 
a  legal  enactment,  it  were  incumbent  upon  the  city 
to  prove  in  every  case  where  the  ordinance  was 
sought  to  be  enforced,  or  was  defended  under,  that  it 
had  also  been  published,  then  the  longer  an  ordinance 
had  stood  upon  the  record  book,  and  the  longer  it  had 
been  applied  and  lived  und^r,  the  weaker  it  becomes, 
for  manifestly  each  year  it  would  be  harder  to  prove 
that  it  had  been  published.  As  publication  by  post- 
ing a  written  or  printed  copy  was  as  good  as  by  in- 
sertion in  a  newspaper,  by  deaths,  removals  and  for- 
getfulness  of  witnesses  it  would  in  time  be  impossible 
to  establish  the  validity  of  a  town  ordinance.  We 
think  the  presumption  of  law  that  public  officers  have 
done  their  duty  applies  here,  and  that  it  is  upon  one 
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attacking  such  ordinance  to  show  affirmatively  and 
satisfactorily  that  it  had  not  been  published.  After 
a  long  lapse  of  time,  the  presumption  of  publication, 
where  it  has  never  been  called  in  question,  and  the 
ordinance  has  been  acted  on  in  the  meantime,  would 
be  conclusive.  In  addition,  the  city  council  re- 
enacted  the  ordinances  and  published  them.  This 
would  cure  the  defect  of  not  publishing  them  orig- 
inally if  they  were  not  published  then.  (Levi  v. 
Louisville,  97  Ky.,  194,  16  Ky.  Law  Eep.,  872,  30  S. 
W.,  973,  28  L.  E.  A.,  480;  City  of  Somerset  v.  Somer- 
set Banking  Co.,  109  Ky.,  549,  60  S.  W.,  5,  22  Ky.  Law 
Bep.,  1129.) 

An  ordinance  of  the  city  made  the  second  Tuesday 
in  each  month  the  regular  time  of  meeting  of  the 
council.  The  principal  ordinance  involved  in  this 
suit  was  passed  at  a  meeting  held  on  the  second  Tues- 
day in  the  month.  Appellant  contends  that  the  first 
Tuesday  was  the  day  fixed  for  the  regular  meetings. 
The  printed  volume  of  the  city's  by-laws  shows  the 
first  Tuesday  as  the  regular  meeting  date.  But  it  is 
conclusively  shown  that  this  was  a  typographical 
error.  The  original  record  book  shows  that  it  was 
'  the  second  Tuesday.  The  caption  of  the  proceedings 
of  the  meeting  and  of  many  previous  meetings 
showed  that  the  council  met  on  the  second  Tuesday, 
and  that  it  was  the  regular  date  for  the  meetings. 
The  time  of  meeting  stated  in  the  ordmance  had  be-' 
come  also  a  custom,  well  known.  It  is  not  claimed 
that  appellant  or  any  one  else  was  misled  by  the 
error.  Nor  does  it  appear  to  us  to  have  affected  the 
case. 

Appellee  prosecutes  a  cross-appeal  because  the 
court  did  not  adjudge  it  to  recover  the  taxes  for  the 
year  1895,  and  refused  to  adjudge  the  penalty  of  20 
per  cent,  imposed  by  the  ordinance,  and  refused  to 
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adjudge  appellee  its  costs.  For  the  year  1895  the 
taxes  were  **a  liability  imposed  by  statute,"  and 
were  barred  by  limitation ,  the  five-year  statute  apply- 
ing and  having  been  pleaded.  The  penalty  has  al- 
ready been  discussed.  The  costs  were  refused  upon 
the  idea  that  the  city  did  not  show  itself  entitled  to 
recover  until  it  had  passed  curative  ordinances  since 
the  suit  has  begun.  While  the  last  proposition  is  not 
so  clear,  yet  we  are  satisfied,  upon  the  whole,  that 
substantial  justice  has  been  done  by  the  judgment. 

Wherefore  it  is  aflSrmed  both  upon  the  original  and 
cross  appeals. 

Petition  for  rehearing  by  appellants  overruled. 


Case  95.— ACTIONS  BY  PBASLEIE-GAULBERT  COMPANY  AND 
BY  LOUISVILLE  LEAD  AND  COLOR  COMPANY  AGAINST 
ROCHESTER  GERMAN  INS.  CO.  AND  OTHERS  ON 
POUCIE8  OF  FIRE  INSURANCE.— June  15. 


Rochester  German  Ins.  Co.  v.  Peaslee-GaulbertlCo. 

National  Fire  Ins.  Co.  v.  Same. 

Pacific  Fire  Ins.  Co.,  &c.  v.  LouisyiUe  Lead  and 
Color  Co. 

'     Appeal   from   Jefferson   Circuit   Court,   Common 
Pleas  Branch  (3d  Division). 

Upton  W.  Muir,  Judge. 

Judgment  aflSrmed  as  against  National  Fire  Ins. 
Co.  and  Pacific  Fire  Ins.  Co.  and  reversed  as  to 
Eochester  Gierman  Ins.  Co. 

Fire    Insurance — ^Written     Contracts — Ambiguity— -Canstruction — 
Extrinsic  Evidence— ^erms— Changed  Meaning— Judicial  No- 
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tlce— <rime — Standard — Custom— Noon— ^Meaning  of-<^ulde  to 
Determine— iBzpiration  of  Policy — ^Liability  of  Insurer. 

1.  WWtten     Contracts— Ambiguity— Construction— Extrinsic     BM- 

dence — The  construction  of  words  In  a  written  contract  Is 
for  the  court  generally;  if  ambiguous  the  meaning  intended 
may  be  gathered  by  the  ^d  of  parol  or  other  extrinsfc  evi- 
dence,  or  if  used  in  a  sense  peculiar  to  some  special  call- 
ing or  trade  the  custom  may  likewise  be  shown  by  parol, 
which  has  given  the  word  its  extraordinary  meaning  in  the 
case. 

2.  Terms — Changed    Meaning— ^Tudicial    Notice — Terms    in    con- 

tracts in  which  time  is  the  essence  are  construed  according 
to  the  common  or  general  meaning  of  the  words.  This  is 
because  they  come  to  be  so  frequently  employed  in  a  differ- 
ent sense  from  that  of  their  former  meaning  that  the  changed 
meaning  comes  to  be  the  common  one.  Of  these  changes 
the  court  must  take  notice  as  they  do.  Judicially,  of  all  matters 
of  common  knowledge. 

3.  Time — Standard — Custom— Bridence — Contracts  to  begin  or  end 

at  an  hour  certain,  without  naming  a  standard  for  reckoning 
the  hour,  must  be  deemed  to  have  intended  the  system  in 
most  common  use.  Or,  if  more  than  one  standard  was  in 
use  at  the  place  wliere  the  contract  was  to  be  performed, 
and  as  both  could  not  have  been  intended,  it  is  admissible 
to  prove  the  prevailing  custom  at  the  place  of  performance 
in  the  business  of  which  the  contract  under  consideration 
partook,  that  the  court  might  determine  which  was  probably 
in  the  minds  of  the  parties. 

4.  Noon  —  Meaning  of  —  Guide   to   Determine  —  In    determining 

whether  the  word  "noon,"  as  used  in  a  written  contract  of 
insurance,  meant  12  o'clock  standard  time,  the  following  guide 
ehould  be  given  to  the  Jury:  "If  the  Jury  believe  from  the 
evidence  that  at  the  time  the  policy  of  insurance  was  issued 
there  existed  in  the  place  where  the  oontcact  was  made  a 
custom  or  usage  with  reference  to  the  meaning  of  the  word 
noon,  so  well  settled,  uniformly  acted  upon,  and  of  such  con- 
tinuance as  to  raise  a  presumption  that  plaintlfFs  and  de- 
fendants knew  of  it,  and  entered  Into  the  contract  of  in- 
^'  surance  sued  on  with  reference  to  it,  such  usage  will  govern 
the  Jury  in  arriving  at  their  conclusions." 

5.  Insurance — Expiration  of  Policy — Inevitable  loss — ^Liability  of 

influrer — If  a  fire  broke  out  in  the  insured  building  before  the 
policy  expired,  and  continued  to  bum  thereafter  till  it  was 
totally  destroyed,  the  loss  is  one  occurring  within  the  insured 
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period.  It  is  all  deemed  one  event  and  not  severable.  A 
damage  begun  is  damage  done  where  t!he  culmination  is  the 
natural  and  unbroken  sequence  of  the  beginning,  but  where 
the  fire  did  not  break  out  in  the  insured  building  before  noon 
of  .the  day  the  policy  expired,  the  company  is  not  liable  al- 
though it  was  inevitable,  at  the  noon  hour,  that  the  building 
would  be  destroyed  by  the  .fire  then  raging  which  had 
broken  out  in  another  building. 

GIBSON,  MARSHALL  &  GIBSON,  BODLBY,  BA&KIN  &  FLBK- 
NER  and  A.  S.  BRANDIES  for  appellants. 

POINTS  AND  AUTHOBITIES. 

1.  The  usual  means  of  determining  time  of  day  when  time  is 
referred  to  in  ordinary  contracts.  (Amer.  &  Elng.  Ehicy.  of  Law, 
vol.  26,  p.  10;  Henderson  v.  Reynolds,  84  Ga.,  162;  Curtis  v. 
Marsh,  3  Hurl.  &  Norman,  866;  Ex  parte  Parker  v.  State,  Tex. 
Crim.  Reps.,  14.) 

2.  The  general,  popular  and  established  meaning  of  the  word 
"noon."  (Phoenix  Ins.  Co.  v.  Mier,  Supreme  Court  of  Oliio;  Wal- 
ker V.  Protection  Ins.  Co.,  29  Maine,  320;  Gordon  v.  Cain,  68  L.  J. 
Q.  B.,  434.) 

3.  Admissibility  of  parol  evidence  and  custom  and  usage. 
Words  are  to  be  understood  in  their  plain  and  popular  meaning. 
(Greenleaf,  sec.  278;  Baton  v.  Smith,  20  Pick.,  150;  Brown  v. 
Brown,  8  Met,  573;  Paull  v.  Lewis,  4  Watts  Reps.,  402;  Wllmer- 
ing  V.  MoGaughey,  30  Iowa,  205.) 

(a.)  Unless  they  have  acquired  a  technical  or  unusual  meaning 
when  applied  to  a  particular  subject-matter.  (Lawson  on  Usages 
and  Customs,  367.) 

(b.)  Unless  words  or  terms  appear  upon  the  face  of  the  con- 
tract to  be  of  uncertain  or  doubtful  meaning.  (Sleght  v.  Rhine- 
lander,  1  Johnson;  Blacket  v.  Ins.  Co.,  2  Crompton  &  Janris; 
Cockburn  v.  Alexander,  6  C  B.,  791;  Partridge  v.  Phoenix  Mutual 
Life  Ins.  Co.,  15  Wall.,  593.) 

(c.)  Unless  context  points  out  that  in  order  to  effect  immediate 
Intention  of  the  parties,  the  terms  of  the  contract  should  be 
understood  In  a  sense  different  from  the  plain  and  popular  mean- 
ing. (Barnard  v.  Kellogg,  10  Wall.,  384;  Galena  Ins.  Co.  v. 
Kupfer,  28  Ills.,  286;  Doe  v.  Oxenden,  3  Taunton,  152.) 

(d.)  If  evidence  Is  admissible,  it  can  not  expressly  or  by 
implication  contradict  plain  terms  of  the  contract.  (Jones  on 
Evidence,  vol.  2,  p.  472;  Lombardo  v.  Case,  45  Barbour,  96; 
Globe  Mill  Co.  v.  Minneapolis  Elevator  Co.,  44  Minn.,  153; 
Barksdale  v.  Brown,  1  Nott  &*  McChord,  517;  Allen  v.  Dykers,  3 
Hills  (N.  Y.),  593;  Barber  v.  Lambert,  28  Ala.,  710.) 
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4.  Oases  cited  by  appellees:  Coit  ▼.  Ins.  Co.,  7  Johnson,  385; 
Brown  v.  Byrne,  77  Bng.  Com.  Law.  702;  Walls  v.  Bailey,  49  N. 
Y.,  464;  Low  v.  Lehman,  15  Ohio,  179;  Hinton  v.  Locke,  5  Hill, 
439;  Grant  v.  Maddox,  15  M.  &  W.,  737;  Astor  y.  Insurance  Co., 
7  Cowen,  202;  Dana  v.  Field,  12  N.  T.,  40;  Jones  ▼.  German  tns. 
Co.,  110  Iowa,  75;  Finney  v.  Clay,  2  Bibb.,  351.) 

5.  Against  policy  of  law  to  permit  local  nsage  and  custom 
to  change  the  universal  meaning  of  the  word.  (Stoever  y.  Lessee 
of  Wlhitman,  5  Blnney,  216;  Barnard  y.  Kellogg,  10  Wall.,  386; 
Schooner  Reeside,  2  Sumner,  567;  Harper  y.  Pound,  10  Indiana,  32; 
Balton  y.  Colder;  Strong  v.  Grand  Tnmk  Railway  Co.,  15  Mich., 
206;  Paull  y.  Lewis,  4  Watts  Rep.,  412;  Noble  y.  Durelle,  3 
Term  Reports,  271.) 

6.  Where  a  policy  insures  against  actual  loss  during  a  fixed 
period,  there  can  be  no  recoyery  except  for  so  much  of  the  loss 
as  was  actually  sustained  during  that  time.  Such  a  policy  does 
not  coyer  perils  or  danger  of  loss.  (Lockyer  y.  Offley,  1  Term  Re- 
ports, 252;  Knight  y.  Faith,  15  A.  &  E.,  649;  Hbward  y.  Pro- 
tectiye  Insurance  Co.,  7  Ohio,  404;  Coit  y.  Smith,  3.  Johnson's 
Cases,  16;  Bill  y.  Mason,  16  Mass.,  313;  Peters  y.  Phoenix  Ins. 
Co.,  3  Sergeant  &  Rawle,  25.) 

HTJMDPHREnr,  HINBS  &  HUMPHREY  and  TRABUB,  DOOLAN 
&  COX  for  appellees. 

POINTS  AND  AUTHORITIES. 

1.  (a.)  The  rule  in  Kentucky  is  that  the  courts  will  presume 
that  parties  use  words  in  their  "popular  rather  than"  their  "tech- 
nical meaning."  (Finnic  y.  Clay,  2  Bibb.,  351;  Vance  y.  Man^hall, 
3  Bibb.,  150.) 

(b.)  Where  a  word  used  in  a  written  contract  has  a  popular 
and  a  technical  meaning,  parol  eyidence  of  usage  and  custom 
is  admissible  to  show  which  meaning  was  intended.  (Parsons  on 
Contracts,  yol.  2,  pp.  660,  959;  Lawson  on  Contracts,  sec.  383; 
Qreenleaf  on  E)yidence,  sees.  292,  295;  Brown  on  Usages  and  Chis- 
tems,  32;  Lawson  on  Usages  and  Customs,  pp.  367,  401,  405; 
May  on  Ins.,  sees.  173,  179a;  Joyce  on  Ins.,  sec.  246;  Finnic  y. 
Clay,  2  Bibb.,  351;  Vance  y.  Marshall,  3  Bibb.,  150;  Buckwalter 
y.  Hutcherson  (Ky.),  66  S.  W.,  602;  Smith  y.  Wilson,  3  Bam.  ft 
AdoL,  728;  Lowe  y.  Lehman,  15  Ohio  St.,  179;  Brown  y.  Bsrme, 
77  Bng.  Com.  L.  Rep.  (3  El.  &  Bl.),  702;  Coit  y.  The  Commercial 
Ina.  Co.,  7  Johns.  (N.  Y.),  385;  Myers  y.  Sari,  30  L.  J.  (Q.  B., 
9);  7  Jur.  (n.  s.),  97;  Walls  y.  Bailey,  49  N.  Y.,  464;  Newhall  y. 
A(ppleton  (N.  Y.),  3  L.  R.  A.,  859;  Rindskoff  y.  Barrett,  14  Iowa, 
aoi;  Robinson  y.  Fiske,  25  Maine,  401;  Hinton  y*  Locke,  5  Hill 
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(N.  Y.),  437;  Astor  v.  Union  Ins.  CJo.,  7  Oow.,  202;  Dana  r. 
Fiedler,  12  N.  Y.,  40.) 

(c.)  The  words  sought  to  be  explained  need  not  be  amblgnoiia. 
(Myers  v.  Sari,  30  L.  J.  (Q.  B.),  9;  7  Jnr.  <n.  s.),  97;  Brown  T. 
Byrne,  77  Eng.  Com.  L.  Rep.  (3  EH.  &  Bl.),  702;  May  on  Insurance, 
sees.  173,  179a;  Parsons  on  Ck>ntracts,  vol.  2,  659;  Lawson  on  Con- 
tracts, pp.  367,  401,  405;  Greenleaf  on  Ehridence,  sec.  299.) 

(d.)  Parol  testimony  of  the  meaning  of  the  word  "noon"  as 
used  in  insurance  policies  properly  admitted.  (Jones  t.  Gterman 
Ins.  Co.  [Iowa],  81  N.  W.,  188,  46  L.  R.  A.,  860.) 

(e.)  The  courts  of  Kentucky  Judicially  recognize  the  general 
use  of  standard  time.     (Proctor  Coal  Co.  v.  Finley,  98  Ky.,  406.) 

2.  (a.)  Direct  lose  or  damage  by  fire  is  any  loss  which  by  an 
unbroken  chain  of  causation  comes  from  a  fire.  (3  Joyce  on 
Ins.,  sees.-  2779,  2775;  Eh*mentraut  v.  Girard  Fire  and  Marine 
Ins.  Co.,  63  Minn.,  305;  Lynn  Gas  &  Electric  Co.  v.  Meriden  Fire 
Ins.  Co.,  158  Mass.,  570.) 

(b.)  A  policy  covers  any  loss  which  happens  during  its  cur- 
rency, or  happens,  inevitably  from  a  cause  acting  at  the  time 
of  its  expiration.  (Lockyer  v.  Offley,  1  Term  Rep.,  262;  Knight  v. 
Faith,  15  A.  &  E.,  N.  S.;  Q.  B.,  666;  Coit  and  Woolsey  v.  Smith, 
3  Johnson's  Closes,  16;  Howell  v.  Protection  Ins.  Co.,  7  Ohio, 
404;  Peters  v.  Phoenix  Ins.  Co.,  3  Sergeant  &  Rawle,  25;  Mere- 
tony  V.  Dunlope,  1  Park  on  Ins.,  51;  3  Joyce  on  Ins.,  sees.  2792, 
2793  (note  3*09) ;  2  May  on  Ins.,  sec.  401.) 

Opinion  by  Judge  O^Rbar. 

The  Peaslee-Gaulbert  Company  and  Louisville  Lead 
&  Color  Company  are  distinct  corporations,  but 
operating  together  a  plant  for  the  manufacture  and 
sale  of  paints,  oils  and  so  forth.  The  plant  consisted 
of  three  buildings,  located  at  Fifteenth  street  and 
Portland  avenue,  in  Louisville.  The  buildings  were 
separated  by  alleys,  occupied  by  railroad  tracks,  but 
were  connected  by  overhead  bridges  with  doors  at 
their  ends.  Two  of  the  buildings,  one  owned  by  the 
Peaslee-Gaulbert  Company,  known  as  the  '*  Fifteenth 
Street  Warehouse,"  and  another  owned  by  the  Louis- 
ville Lead  &  Color  Company,  known  as  the  **factory" 
building,  were  also  physically  connected,  in  addition 
to  the  bridges  mentioned  by  a  belt  canopy  extending 
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from  one  building  to  the  other,  and  formerly  used  to 
shelter  a  belt  operated  from  the  factory  building,  so 
as  to  run  a  pulley  and  elevators  in  the  warehouse 
building.  It  had  not  been  used,  though,  for  some 
time,  and  was  left  so  that  it  afforded  an  opening  from 
one  building  to  the  other,  the  canopy  or  chute  consti- 
tuting a  sort  of  flue  or  vent.  All  the  properties,  in- 
cluding the  contents  of  the  Fifteenth  street  warehouse 
building,  were  insured  against  loss  or  damages  by 
fire  under  a  number  of  policies  issued  by  various 
companies,  including  the  policies  sued  upon  in  these 
actions.  The  policies  are  indentical  in  terms.  Two  of 
the  cases  (National  Fire  Ins.  Co.  v.  Peaslee-Gaulbert 
Co.  and  Pacific  Fire  Ins.  Co.  v.  Louisville  Lead  & 
Color  Co.)  present  the  same  sole  question  for  deci- 
sion on  this  appeal.  The  other  case,  Eochester  Ger- 
man Ins.  Co.  V.  Peaslee-Gaulbert  Company,  presents 
the  same  question  and  one  other.  Hence  the  appeals 
are  heard  and  decided  together,  though  coming  from 
different  branches  of  the  circuit  court. 

The  question  for  decision  that  is  common  to  all  the 
cases  is  the  construction  of  the  term  *'noon"  con- 
tained in  the  clause  of  the  policies  which  reads,  **does 
insure  (the  insured)  from  the  first  day  of  April,  1901, 
at  noon,  to  the  first  day  of  April,  1902,  at  noon.'*  A 
fire  occurred  in  the  insured  premises  on  April  1, 1902, 
by  which  all  the  insured  property  was  totally  lost. 
Whether  the  loss  occurred  before  ''noon"  of  that  day 
is  the  question.  The  fire  originated  in  the  ''factory" 
building  at  about  11:45  a.  m.,  standard  time.  The 
alarm  was  turned  in  at  the  fire  department  of  the  city 
at  11 :59  a.  m.,  standard  time,  according  to  the  records 
of  that  department.  The  difference  between  central 
standard  time,  based  upon  the  mean  time  of  the 
ninetieth  meridian  west  of  Greenwich,  and  mean  solar 
time  at  Louisville,  is  17y^  minutes*    So  that  at  11  ;45 
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a.  m.,  standard  time,  it  would  be  reckoned  12.02i^  p. 
m.,  sun  time  at  Louisville.  In  declaring  upon  the 
policies  plaintiffs  pleaded:  **Tlie  plaintiff  states  that 
the  word  'noon'  contained  in  said  policy,  and  at  the 
time  said  policy  was  issued,  had  two  meanings, 
largely  dependent  upon  the  community  in  which  said 
word  was  used.  One  of  these  meanings  was  12 
o'clock  midday  by  what  is  commonly  called  'sun  time,' 
and  one  was  12  o'clock  midday  by  what  is  commonly 
called  'standard  time.'  Said  fire  occurred  after  12 
o'clock  midday,  sun  time,  and  before  12  o'clock  mid- 
day, standard  time,  as  was  in  use  in  Louisville,  Ky., 
where  the  property  destroyed  and  damaged  was 
situated.  At  the  time  said  policy  was  executed  and 
delivered  the  word  'noon,'  as  used  in  the  city  of 
Louisville,  in  business  transactions,  in  making  en^ 
gagements,  and  in  ordinary  speech  and  writing,  was 
understood  to  mean  12  o'clock  midday,  standard  time, 
and  such  was  the  sense  in  which  the  parties  to  the 
policy  sued  on  use  said  word  in  said  policy." 
The  contention  of  appellants  is  that  the  word 
"noon"  has  a  fixed,  certain  and  universally  under- 
stood meaning,  having  reference  alone  to  the 
physical  fact  of  the  coincidence  of  the  center  of  the 
sun's  circle  with  a  given  meridian  of  the  earth;  that 
proof  of  custom  can  not  be  admitted  to  alter  or  con- 
tradict plain,  unequivocal  words,  when  used  in  a 
written  contract  in  their  ordinary  sense. 

Authorities  are  abundant  to  the  effect  that  words 
of  well-understood  meaning  in  their  ordinary  sense 
may,  by  the  custom  of  a  class,  trade  or  profession, 
have  a  peculiar  and  different  meaning  when  used 
with  reference  to  the  custom  or  general  dealing  of 
such  trade  or  profession,  and  evidence  may  be  re- 
ceived to  show  such  exceptional  use  and  meaning. 
Tradesmen,  artisans  and  professionals   of  various 
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callings  give  to  certain  ordinary  words  a  meaning 
peculiar  to  their  calling  or  trade,  and  in  contracts 
may  use  such  words  altogether  with  reference  to  such 
terminology.  It  would  be  a  miscarriage  of  justice 
not  to  construe  such  words  as  they  were  understood 
and  used  by  the  parties,  as  otherwise  they  would  be 
held  to  have  made  a  bargain  which  neither  ever  con- 
templated. But  the  proposition  here  is  not  to  limit  a 
word  of  common  meaning  to  the  use  of  a  particular 
business  sect,  who,  by  its  employment,  have  imparted 
to  it  a  peculiar  meaning,  different  from  its  general 
one,  when  employed  by  them  to  express  an  idea  or 
fact  in  the  course  of  their  business.  On  the  contrary, 
it  is  that  a  word  of  most  common  use  has  come  to 
have  a  general  meaning,  common  to  everybody,  dif- 
fering from  its  original  meaning,  and  therefore  pre- 
sumably used  by  the  parties  to  a  contract  in  its  most 
common  and  general  sense.  The  construction  of 
words  in  a  written  contract  is  for  the  court,  generally. 
If  ambiguous,  the  meaning  intended  may  be  gathered 
by  the  aid  of  parol  or  other  extrinsic  evidence.  Or 
if  used  in  a  sense  peculiar  to  some  special  calling  or 
trade,  as  has  been  seen,  the  custom  may  likewise  be 
shown,  by  parol>,  which  has  given  the  word  its  extra- 
ordinary meaning  in  the  case.  .  The  word  now  under 
consideration  had  for  a  great  many  years  only  one 
nueaning,  which  was  undoubtedly  the  one  contended 
for  in  the  case  by  appellants.  But  for  the  last  ten  or 
fifteen  years,  as  the  court  will  take  notice,  the  custom 
has  grown  to  be  well-nigh  general  throughout  the 
country  to  give  the  word  '*noon"  a  slightly  different 
meaning.  Both  meanings  refer  to  the  same  fact ;  that 
is,  midday.  The  division  of  time  into  days  of  24  hours 
each  is  itself  conventional.  Nor  has  it  been  uniform  al- 
ways to  divide  it  so  that  the  day  began  at  midnight. 
While  it  may.  be  possible  to  divide  the  calendar  year 
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into  days  of  exaxjt  equal  length  for  all  practical  pur- 
poses, no  clock  has  as  yet  been  made  that  records  ac- 
curately the  apparent  movement  of  the  sun,  or, 
strictly,  the  movement  of  the  earth  with  respect  to 
the  sun,  so  that  the  relative  position  of  those  bodies 
is  shown  exactly  day  after  day.  As  the  coincidence 
of  the  sun  with  any  given  meridian  of  the  earth  varies 
daily,  a  clock  or  other  timepiece  which  is  not  made  to 
vary  correspondingly —  and  none  does  that  we  know 
of—  will  not  accurately  record  the  fact  of  such  coinci- 
dence probably  more  than  twice  in  each  year.  It 
would  be  impracticable  to  attempt  to  apply  to  the 
ordinary  affairs  of  life  a  system  of  marking  time  that 
had  to  depend  upon  difficult  mathematical  and  astro- 
nomical calculations  to  determine  the  exact  time, 
when  time  was  an  element  of  a  fact  to  be  determined. 
Instead,  a  system  of  mean  or  average  time  has  been 
adopted  always.  It  represents  approximately  by 
averages  the  relative  positions  of  the  sun  and  the 
earth's  meridian.  The  names  given  to  the  system 
and  its  variations  have  been  adopted  by  an  extend- 
ing of  their  use  until  by  custom  they  have  become 
general;  words  construed  to  represent  such  divisions 
of  time  have  had  given  to  them  a  general  meaning  in 
keeping  with  their  uses.  Terms  in  contracts  in  which 
time  is  of  the  essence  are  construed  according  to  the 
common  or  general  meaning  of  the  words.  As  is 
well  known,  words  change  in  their  meaning.  This 
is  because  they  come  to  be  so  frequently  employed 
in  a  different  sense  from  that  of  their  formfer  m*ean- 
ing  that  the  changed  definition  comes  to  be  the  com- 
mon one.  Of  these  changes  the  courts  must  take 
notice,  as  they  do  judicially  of  all  matters  of  com- 
mon knowledge.  When,  however,  a  word  is  under- 
going the  change,  its  use  in  a  contract  may  have 
reference  to  its  former  or  later  meaning.    So  it  may 
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be  said  to  be  ambiguous,  having  more  than  one  mean- 
ing. The  object  of  all  construction  being  to  arrive 
at  the  true  intent  of  the  parties  to  the  compact,  and  it 
being  the  province  of  the  courts  to  construe  the 
language  of  written  contracts,  words  of  one  mean- 
ing will  be  construed  conclusively  by  the  courts  ac- 
cording to  that  meaning.  But  it  would  be  unsafe 
and  unjust  to  follow  an  ironclad  rule  of  construc- 
tion— that  of  single  meaning — ^where  it  was  com- 
monly employed  ia  different  senses  even  concerning 
the  same  subject.  To  put  the  court  in  the  light  of  the 
situation  in  which  the  parties  were  when  they  entered 
into  the  contract,  in  construing  such  terms  parol 
evidence  ought  to  be  admitted  to  show  that  the  cus- 
tom of  that  community  was  such,  so  general,  and  of 
such  long  standing  and  notoriety  that  the  parties 
may  be  presumed  to  have  been  controlled  by  it  in 
framing  the  terms  of  their  agreement.  Probably  no 
better  instance  for  the  application  of  this  course  of 
construction  will  be  found  than  in  the  cases  at  bar. 
Perhaps  nothing  enters  more  oomtoonly  into  the 
affairs  of  life,  every  phase  of  it,  than  time.  To 
know  the  time,  and  to  act  upon  the  means  of  such 
knowledge  as  if  it  were  a  practical  certaiaty,  is  of 
the  first  importance  in  most  of  the  transactions  of 
daily  life.  A  general  custom  adopted  with  reference 
to  noting  the  hour  means  that  in  all  walks  it  is  acted 
upon  tacitly  as  an  accepted  fact.  So,  although  there 
is  not,  and  has  never  been  a  legal  establishment  of 
any  standard  time  in  this  State,  it  was  formerly  ac- 
cepted without  question  that  the  customary  mode 
of  reckoning  time  by  the  solar  system  of  days  divided 
into  24  hours  of  60  minutes  each,  each  day  beginning 
at  midnight,  and  divided  again  at  midday  at  or  near 
the  time  when  the  sun  was  in  the  meridian,  was  meant, 
when  speaking  of  tb^  how  or  time  of  day.  Conditions 
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into  days  of  exaxjt  equal  length  for  all  jg^ 
poses,  no  clock  has  as  yet  been  made  tl^ /^      ^\^ 
curately   the   apparent   movement  j^*'^^^-         ^^"^ 
strictly,  the  movement  of  the  ear^^    W%>         \^ 
the  sun,  so  that  the  relative  posi^^^  "^  "^  "^1-^ 
is  shown  exactly  day  after  day^  "^    ^  ^    ^   ^^^^ 
of  the  sun  with  any  given  meri<^  ^^    ^  ^^-  ^^  ^*- 
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will  not  accurately  re^  %%  ^  %  ^  ^ 
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dence  probably  more  thr%^  ^  ^   ^    <^  ^  "^      "^ 

nomical  calculationr %%\  "^    c>   %%^   ^^     *^ 
when  time  was  93i.r^\'^^%%%  *  ^/W*^  ^ 
Instead,  a  systeir '^^.  %%^    %\\^^    ** 
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averages  the  fX%  4^A  V* 
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of  time  ^'^'  ^%  '  usmess,    including 
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time  i^  fi  it  has  become,  in  the  more 

conuTj  ^  at    least,    almost    exclusive. 

weU*  •  so  for  a  number  of  years.    Con- 

is  ]  or  end  at  an  hour  certain,  without 

ir  -*ndard  for  the  reckoning  of   the   hour, 

^emed  to  have  intended  the  system  in  most 
1  use.    Or,  if  more  than  one  standard  was  in 
a  the  place  where  the  contract  was  to  be  per- 
med, and  as  both  could  not  have  been  intended,  it 
.s  admissible  to  prove  the  prevailing  custom  at  the 
place  of  performance  in  the  business  of  which  the 
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^r  consideration  partook,  that  the  court 

\e  which  was  probably  in  the  minds 

*'Sun  time,"  as  it  is  called,  has  so 

■in  some  commmiities    that    it    is 

Hirison  with  ** standard  time,"  or 

X)uld    scarcely   be    maintained 

t  meant  to  adopt  an  hour  for 

*ant  contracts  which  never 

business  or  social  affairs. 

\  Clay,  2  Bibb,  351,  the 

lands  might  be  sur- 
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points."    The  sur- 
metic  needle,  and 
true  meridian. 
.les  had  not  de- 
k\  be  run  according 
^5tic  needle  (the  former 
-ly  the  meaning  of  the  term 
.iier  than  the  technical  mean- 
ed,  and  proof  was  admitted  show- 
.  time  the  usual  and  almost  universal 
Amg  surveys  was  according  to  the  mag- 
*rses.     Said  the  court:  ** Where  a  usage  has 
^lied  so  long  and  so  generally,  it  is  much  more 
.asonable  to  suppose  the  parties  had  reference  to 
it  than  to  the  mode  of  surveying  according  to  the  true 
meridian,  so  little  known  and  seldom  used  in  practice. 
That  an  agreement  ought    to   be    interpreted    with 
reference  to  the  usage  of  the  country,  although  such 
an  interpretation  is  contrary  to  the  technical  mean- 
ing of  the  language  used  by  the  parties,  is  fully  war- 
ranted by  the  English  authorities." 

The  question  we  are  now  considering  came  before 
the  Supreme  Court  of  Iowa  in  Jones  v.  German  Ins. 
Co.,  110  Iowa,  75,  81  N.  W.,  188,  46  L.  R.  A.,  860. 
The  fire  occured  after  12  o'clock  by  sun  time,  but 
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have  arisen  in  the  last  several  years  by  which  the  old 
custom  of  dividing  and  noting  time  has  been 
abandoned  in  a  very  considerable  portion  of  the 
United  States,  and  there  has  been  substituted  for  it 
another  system,  no  less  arbitrary,  but  more  fully 
meeting  all  the  needs  of  society.  Allowing  one  hour 
for  each  15  degrees  of  longitude  west  from  Green- 
wich, the  seventy-fifth  meridian  passing  somewhere 
near  Washington,  the  ninetieth  near  St.  Louis,  and 
so  on,  and,  by  establishing  one  uniform  standard  of 
time  for  all  the  territory  within  each  of  the  sections 
named,  a'  satisfactory,  practical  basis  is  attained 
Business  and  social  engagements  naturally  become 
adjusted  to  it.  The  custom  originated,  it  is  believed, 
with  certain  railroad  lines  in  their  endeavors  to  regu- 
late the  rxmning  of  their  trains  which  traverse  wide 
sections  of  the  country,  so  that  unvarying  and  safe 
schedules  might  be  adopted  and  enforced  through- 
out a  system  where  the  average  mean  time  was  not 
widely  different,  yet  was  enough  so  to  make  danger 
in  operating  trains  in  different  directions,  on  ac- 
count of  a  minute  or  a  few  minutes'  difference  in  the 
time  of  starting  from  the  opposite  extremes  of  the 
same  line  or  section.  Other  business,  including 
government  and  finally  social  affairs,  adopted  the 
same  standards,  until  now  it  has  become,  in  the  more 
populous  communities  at  least,  almost  exclusive. 
And  this  has  been  so  for  a  number  of  years.  Con- 
tracts to  begin  or  end  at  an  hour  certain,  without 
naming  a  standard  for  the  reckoning  of  the  hour, 
must  be  deemed  to  have  intended  the  system  in  most 
common  use.  Or,  if  more  than  one  standard  was  in 
use  at  the  place  where  the  contract  was  to  be  per- 
formed, and  as  both  could  not  have  been  intended,  it 
is  admissible  to  prove  the  prevailing  custom  at  the 
place  of  performauce  in  the  busiaess  of  which  the 
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contract  under  consideration  partook,  that  the  conrt 
might  determine  which  was  probably  in  the  minds 
of  the  parties.  **Snn  time,"  as  it  is  called,  has  so 
fallen  into  disuse  in  some  communities  that  it  is 
known  only  by  comparison  with  ** standard  time,"  or 
by  computation.  It  could  scarcely  be  maintained 
that  parties  to  a  contract  meant  to  adopt  an  hour  for 
the  termination  of  important  contracts  which  never 
otherwise  entered  into  their  business  or  social  affairs. 

In  the  early  case  of  Finnic  v.  Clay,  2  Bibb,  351,  the 
parties  had  agreed  that  certain  lands  might  be  sur- 
veyed in  ** squares  to  the  cardinal  points."  The  sur- 
vey was  made  according  to  the  magnetic  needle,  and 
not  to  the  cardinal  points ;  that  is,  the  true  meridian. 
The  court  decided  that,  as  the  parties  had  not  de- 
clared whether  the  courses  should  be  run  according 
to  the  true  meridian  or  magnetic  needle  (the  former 
being  strictly  and  technically  the  meaning  of  the  term 
used),  the  popular  rather  than  the  technical  mean- 
ing should  be  adopted,  and  proof  was  admitted  show- 
ing that  at  that  time  the  usual  and  almost  universal 
mode  of  making  surveys  was  according  to  the  mag- 
netic courses.  Said  the  court:  ** Where  a  usage  has 
prevailed  so  long  and  so  generally,  it  is  much  more 
reasonable  to  suppose  the  parties  had  reference  to 
it  than  to  the  mode  of  surveying  according  to  the  true 
meridian,  so  little  known  and  seldom  used  in  practice. 
That  an  agreement  ought  to  be  interpreted  with 
reference  to  the  usage  of  the  country,  although  such 
an  interpretation  is  contrary  to  the  technical  mean- 
ing of  the  language  used  by  the  parties,  is  fully  war- 
ranted by  the  English  authorities." 

The  question  we  are  now  considering  came  before 
the  Supreme  Court  of  Iowa  in  Jones  v.  German  Ins. 
Co.,  110  Iowa,  75,  81  N.  W.,  188,  46  L.  R.  A.,  860. 
The  fire  occured  after  12  o'clock  by  sun  time,  but 
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before  12  o'clock  m.  standard  time.  The  policy  ex- 
pired ''at  12  o'clock  at  noon"  that  day.  It  was  there 
said:  ''The  court  submitted  to  the  jury  whether,  be- 
cause of  a  known  and  established  custom  obtaining 
at  Creston,  the  expression  'at  12  o'clock  at  noon'  was 
intended  by  the  parties  to  the  contract  to  mean  12 
o'clock  standard  time.  While  it  was  admitted  that 
central  standard  time  was  in  general  use  there  by  the 
railroad  company,  the  schools  and  business  men 
generally,  it  does  not  appear  but  that  the  sun  time 
was  also  used  by  other  people  of  the  city.  As  com- 
mon or  sun  time  was  presumed  to  have  been  intended, 
the  burden  was  upon  the  defendant  to  show  to  the 
contrary,  and  the  issue  was  rightly  left  for  the  de- 
termination of  the  jury.  But  is  it  noon  at  12  o'clock 
standard  time?  If  so,  just  before  the  change  from 
central  to  mountain  time  at  McCook,  Neb.,  and  other 
places  on  the  same  degree  of  longitude  the  son 
reaches  the  meridian  at  about  half  past  12  o'clock. 
We  are  of  opinion  that  it  was  not  only  necessary  to 
show  the  customary  use  of  standard  time,  but  that 
by  custom  of  the  place  'at  12  o'clock  at  noon'  meant 
at  12  o'clock  standard  time." 

Appellants  would  distinguish  the  Iowa  case  from 
these,  because  the  words  "at  12  o'clock  at  noon,"  it 
is  claimed,  have  a  different  meaning  from  the  word 
"noon."  We  think  the  expressions  amount  to  the 
same  thing.  Both  refer  to  midday.  Noon  is  mid- 
day; so  is  12  o'clock  in  the  daytime.  "Noon"  is 
merely  a  shorter  expression  than  "12  o'clock  in  the 
daytime."  Originally  it  represented  the  ninth  hour 
of  the  day  after  sunrise,  or  about  3  o'clock  p.  m.,  and 
was  the  canonical  hour  of  nones,  at  which  was  cele- 
brated a  religious  rite.  (Webster's  Dictionary, 
"Nones.")  It  has  ceased  to  denote  the  ninth  hour  of 
the  day  so  long  ago  that  it  can  scarcely  be  traced. 
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It  came  by  usage  to  represent  midday,  or  12  o'clock 
solar  time,  which  was  deemed  midday  for  so  many 
years.  The  word  is  undergoing  a  similar  change, 
or  has  undergone  one  in  this  country,  in  recent  years, 
so  that  it  represents  now  midday,  not  necessarily  as 
shown  by  ''sun  time,''  but  by  the  standard  in  use, 
whatever  it  is.  It  does  not,  as  counsel  argue,  repre- 
sent a  physical  phenomenon,  as  does  ''sunrise"*  and 
"sunset,"  any  more  than  "10  o'clock  a.  m."  repre- 
sents a  physical  phenomenon.  Both  terms,  "noon" 
and  "10  o'clock  a.  m.,"  are  used  to  express  practical 
approximations  and  neither  refers  necessarily  to 
the  actual  fact.  In  time,  doubtless,  the  old  standard 
of  solar  time,  or  for  that  matter,  the  more  recent 
standards,  may  fall  so  entirely  into  disuse  as  to  be- 
come obsolete.  The  word  "noon"  may  then  have 
but  one  meaning.  In  that  event  recourse  to  extrane- 
ous evidence  to  determine  what  is  meant  in  written 
contracts  would  not  be  allowed.  The  evidence  is 
that  in  some  business,  particularly  that  of  banking, 
in  Louisville,  "sun  time"  is  still  used.  In  the  pres- 
ent state  of  the  use  of  the  term,  it  was  proper  in 
our  opinion  to  have  submitted  to  the  jury,  as  was 
done,  whether  the  word  "noon"  as  used  in  the  con- 
tracts meant  "12  o'clock  standard  time,"  and  that, 
in  determining  that  fact,  the  following  guide  should 
be  adopted  by  the  jury,  as  given  in  instruction  No. 
3  (Judge  Muir's) :  "If  the  jury  believe  from  the  evi- 
dence that  at  the  time  said  policy  of  insurance  was 
issued  there  existed  in  Louisville,  Ky.,  a  custom  or 
usage  with  reference  to  the  meaning  of  the  word 
'noon,'  so  well  settled,  uniformly  acted  upon,  and  of 
such  continuance  as  to  raise  a  presumption  that 
plaintiffs  and  defendant  knew  of  it,  and  entered  into 
the  contract  of  insurance  sued  on  herein  with  refer- 
ence to  it^  such  usage  will  govern  the  jury  in  arriving 
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at  their  conclusions  under  the  first  instruction," 

In  the  Rochester  German  Ins.  Company  case  the 
further  question  arises,  when  must  the  loss  occur! 
This  question  is  presented  by  the  following  instruc- 
tion: **The  court  instructs  the  jury  that  the  policy 
of  insurance  sued  on  herein  insured  certain  goods 
for  plaintiffs  in  their  warehouse  at  the  northwest 
comer  of  Fifteenth  and  Portland  ta venue  against  fire 
from  April  1,  1901,  at  noon,  to  April  1,  1902,  noon. 
Now,  if  the  jury  believe  from  the  evidence  that  the 
fire  which  destroyed  said  goods  started  in  said  ware- 
house before  noon  on  April  1, 1902,  or  if  they  believe 
from  the  evidence  that  said  fire  did  not  reach  said 
warehouse  before  noon,  but  at  noon  the  destruction 
of  said  warehouse  from  such  fire  was  inevitable,  they 
should  find  for  the  plaintiffs ;  but  if  they  believe  from 
the  evidence  that  the  fire  which  destroyed  said  goods 
did  not  start  in  said  wai:ehouse  before  noon  on  April 
1,  1902,  and  that  at  noon,  April  1,  1902,  the  destruc- 
tion of  said  warehouse,  as  the  result  of  said  fire, 
was  not  inevitable,  they  shall  find  for  the  defend- 
ant.'' The  evidence  was  conflicting  whether  the  fire 
caught  in  this  building  before  12  o'clock  noon,  stand- 
ard time.  But  under, the  instruction  quoted,  the  jury 
were  not  required  to  find  that  it  did  in  order  to  make 
a  verdict  for  the  plaintiff.  It  was  held  to  be  enough 
if  the  destruction  of  the  warehouse  from  the  adjacent 
fire  was  inevitable  at  noon.  We  are  of  opinion  that 
thi^  view  of  the  case  was  error.  The  risk  assumed 
by  the  insurer  was  that  of  loss  or  damage  by  fire 
pending  the  term  written  in  the  contract.  It  did  not 
insure  against  peril  to  the  property  without  loss 
during  the  policy  term.  If  th^  fire  broke  out  in  the 
insured  building  before  the  policy  expired,  and  con- 
tinued to  bum  thereafter  till  it  was  totally  destroyed, 
the  loss  is  one  occurring  within  the  insured  period-  It 
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is  all  deemed  one  event,  and  not  severable.  A  damage 
begun  is  damage  done,  where  the  culmination  is  the 
natural  and  unbroken  sequence  of  the  beginning. 
We  have  been  cited  to  no  case  which  holds 
that  mere  imminence  of  loss  during  the  life 
of  a  contract  of  insurance,  would  justify  a  re- 
covery, where  there  wias  in  fact  no  loss  or  damage 
during  the  life  of  the  contract.  No  case  in  either 
marine,  fire,  or  life  insurance  so  holds.  To  do  so, 
would  be  to  extend  the  term  of  the  policy,  and  all 
liability  under  it,  including  its  beginning,  for  a  period 
beyond  the  contract  for  which  the  consideration  was 
paid.  Doubtless  it  was  known  to  be  inevitable,  as 
it  proved  to  be,  that  certain  blocks  of  business  houses 
in  Baltimore  would  be  destroyed  by  the  great  fire 
there  recently,  which  burnt  over  a  considerable  part 
of  the  city,  and  raged  for  several  days.  Yet  it  is 
entirely  possible  that  contracts  of  insurance  expired 
upon  the  buildings  last  burned  after  the  fire  had  be- 
gun elsewhere  in  their  vicinity.  It  would  be  aston- 
ishing if  the  liability  of  the  insurers  was  extended 
indefinitely  beyond  the  term  of  their  contract  merely 
because  a  danger  had  occurred  during  the  contract 
which  would  lead  to  loss  thereafter.  The  physical 
connection  between  the  insured  buildings  in  these 
cases  did  not  make  them  less  certainly  separate  build- 
ings. They  were  so  treated  by  the  parties  in  con- 
tracting the  insurance,  and  were  so  in  fact. 

The  judgments  in  the  case  of  National  Fire  Ins. 
Co.  v.  Peaslee-Gaulbert  Co.  and  Pacific  Fire  Ins.  Co. 
V.  Louisville  Lead  &  Color  Co.  are  affirmed.  The  judg- 
ment in  the  case  of  Eochester  German  Ins.  Co.  v. 
Peaslee-Gaulbert  Co.  is  reversed,  and  that  cause  is 
remanded  for  a  new  trial  under  proceedings  consist- 
ent herewith. 

All  concur,  except  Judge  Canteill,  absent. 
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Opinion  extended  by  Judge  O'Reab  October  6, 
1905: 

Some  of  the  policies  were  upon  merchandise  con- 
tained in  the  buildings  that  were  discussed  in  the 
opinion,  and  not  upon  the  buildings.  The  same 
principles  announced  in  the  original  opinion  will  ap- 
ply to  the  insured  merchandise  also.  Where  the 
fire  had  begun  in  the  building  containing  the  merchan- 
dise before  the  expiration  of  the  policy  term,  and  by 
reason  of  that  fire  it  was  impossible  to  remove  or 
save  the  merchandise  from  loss  or  damage,  it  is  to  be 
deemed  a  loss  occurring  in  the  life  of  the  policy, 
whether  the  fire  was  actually  communicated  to  the 
specific  articles  of  merchandise  within  such  time  or 
not. 


Case  96.— ACTION  BY  W.  E.  MiATTINGLY  AGAINST  THH 
SPRINGFIELD  FIRE  AND  MARINE  INS.  CO.— December 
S,  1904. 
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Appeal  from  Marion  Circuit  Court. 

Chas.  Patteson,  Circuit  Judge. 

Judgment  for  defendant    Plantiff  appeals.    Ee- 
versed. 

Insurance — Statute  of  Frauds — ^Policy — Oral  Modification — ^Inter- 
est of  Insured  —  Conditions  —  Waiver  —  Collateral  Security — 
Proceeds  of  Lose— Accounting. 

1.  Insurance — Statute  of  Frauds — ^A  contract  of  insurance  is  not 
^thin  tlie  statute  of  frauds. 

2.  Policy — Oral  Modification — 'A  contract  of  inusrance  may  be 
modified  by  a  subsequent  parol  agreement,  thou^^li  it  pro- 
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'vldes  that  no  subsequent  agreement  shall  be  yalid  unless  ia 
writing,  and  indorsed  on  the  policy. 

3.  Interest  of  Insured— Conditlon8--Waiver— Plaintiff,  before  sel- 

ling certain  real  estate,  on  which  he  held  a  policy  which  pro- 
vided that  it  should  be  void  if  insured's  interest  was  other 
than  unconditional  and  sole  ownership,  went  to  Insurer's 
agent,  who  Issued  the  poUcy,  and  obtained  his  coneent  to 
plaintiff's  retaining  the  policy  as  security  for  the  unpaid  pur- 
chase money,  and,  after  the  transfer  had  been  made,  plain- 
tiff again  went  to  the  agent,  and  told  him  what  had  been  done, 
when  the  agent  then  consented  to  plaintiff's  holding  the  policy 
as  security.  Held — ^That  such  acts  establiah  a  waiyer 
of  the  condition  specified. 

4.  Collateral  Security— Proceeds  of  Loss— Accounting"— Wliere  In- 

sured, on  transferring  his  property,  retained  the  Insurance 
policy  as  collateral  security  for  the  unpaid  part  of  the  price, 
plaintiff,  on  collecting  the  amount  of  a  loss  under  the  policy, 
was  bound  to  credit  the  amount  received  on  the  price. 

LAFE  S.  PENOB  and  J.  T.  FORD  for  appellant 


POINTS  AND  AUTHORITIES. 

1.  The  company  knowingly  waived;  retained  with  assent;  itself 
waived  all  conditions  for  22  months;  waived  all  forfeiture.  (87 
Ky.,  286;  84  Ky.,  147;  70  Iowa,  238;  135  Ala.,  269;  106  Ky..  816.) 

2.  Under  the  statute  this  corporation  "collected  and  received" 
full  premiums  off  plaintiff  on  total  loss  by  fire  to  building;  must 
pay  full  policy  lialbility  to  its  policy  holder,  the  plaintiff.  (Ky. 
Stats.,  sec.  700;  101  Ky.,  412;  67  S.  W.  Rep.,  23,  late  Kentucky 
case.) 

3.  A  mortgagee  with  $4,000  lien  debt  unpaid  at  time  of  loss 
can  recover  to  amount  of  his  unpaid  lien  debt.  (Royal  Ins.  Co, 
v.  Stinson,  103  U.  S.,  26;  32  Md.,  421;  7  Gush.  (Mass.),  1;  64 
Am.  Dec.,  683;  97  Ky.,  474.) 

4.  Waiver  of  condiUons.  (87  Ky.,  286,  631;  108  Ky.,  816;  16 
Ky.l,aw  Rep.,  346;  98  Ky.,  306;  87  Ky.,  126;  86  Ky.,  304.) 

6.  Appellant's  right  to  recover  without  regard  to  value  of  prop- 
erty remaining  after  loss,  and  without  foreclosure  proceedings. 
(103  U.  S.,  26;  Ins.  Co.  v.  Stinson;  May  on  Ins.  (4  Bd.),  vol.  2, 
pp.  993,  994.) 

RIVES  &  SPAULDING  for  appellee. 

1.  Insurance  is  a  personal  contract    It  does  not  run  with  land 
in  the  case  of  real  estate,  and  the  contract,  unless  it  be  assigned 
to  the  purchaser  with  the  consent  of  the  insured,  Is  at  an  end, 
vol.  120-49 
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and  no  suit  can  be  obtained  on  It,  neither  by  the  purchaser  nor 
vendor.  "      ' 

2.  The  assent  pleaded  was  *  executory.  Mattingly  found  the 
agent  willing  to  make  the  endorsement  of  transfer,  but  neyer  pre- 
sented the  policy  to  have  it  actually  made. 

3.  Where  there  has '  been  no  policy  issued  to  a  Hen  holder, 
and  no  express  agreement  incapable  of  other  construction.  It 
can  not  be  assumea  that  the  insurance  company  has  waived  the 
conditions  of  its  policy  issued  to  the  absolute  owner.  We  submit 
the  demurrer  to  the  petition  was  properly  sustained.  (Civil 
Code,  sec.  109,  sub-sec.  1;  Ky.  Stats.,  sec.  700;  Caledonian  Ins. 
Co.  V.  Cooke,  19  Ky.  Law  Rep.,  653;  Shawe  v.  Felton,  2  East., 
109;  McKinney  v.  Western  -^^surance  Oo.  of  Toronto,  97  Ky., 
474.)  '     ' 

Opinion  by  Judge  Hobson — ^Reversing. 

On  November  8,  1900^  appellee  issued  to  W.  E. 
Mattingly  a  policy  insuring  his  dwelling  house  in  the 
sum  of  $500  for  three  years,  he  then  paying  the  entire 
premium  of  $12.50  in  advance.  The  policy,  among 
other  things,  contained  the  following  stipulations: 
''This  entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added  hereto,  shall  be 
void  *  *  *  if  the  interest  of  the  insured  be  other 
than  unconditional  arid  sole  ownership;  or  if  the 
subject  of  insurance  be  a  building  on  ground  not 
owned  by  the  insured  in  fee  simple ;  *  *  *  or  if 
any  change  other  than  by  death  of  the  insured,  take 
place  in  the  interest,  title  or  possession  of  the  subject 
of  insurance,  except  change  of  occupants  without  in- 
crease of  hazard,  whether  by  legal  process  or  judg- 
ment, or  by  voluntary  act  of  the  insured,  or  otherwise. 
*  *  *  This  policy  is  made  and  accepted  subject 
to  the  foregoing  stipulations  and  conditions,  together 
with  such  other  provisions,'  agreements  or  conditions 
as  may  be  indorsed  hereon  or  added  hereto,  and  no 
officer,  agent,  or  other  representative  of  this  company 
■  shall  have  power  to  waive  any  provision  or  condition 
of  this  policy,  except  such  ias  by  the  terms  of  this 
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policy  may  be  the  subject  of  agreement  indorsed 
hereon  or  added  hereto,  and  as  to  such  provisions  and 
conditions  no  officer,  agent  or  representative  shall 
have  such  power  or  be  deemed  or  held  to  have  waived 
such  provisions,  unless  such  waiver,  if  any,  shall  be 
written  upon  or  attached  hereto,  nor  shall  any  privi- 
lege or  permission  affecting  the  insurance  under  this 
policy  exist  or  be  claimed  by  the  insured  unless  so 
written  or  attached.  * ' 

Some  time  after  the  issual  of  the  policy  Mattingly 
sold  and«^  conveyed  the  farm  and  dwelling  house 
thereon  to  one  C.  C.  Eeynierson,  retaining  a  lien  on 
the  property  for  $4,000  of  the  purchase  money. 
About  a  year  after  this  conveyance  was  made,  and 
while  the  policy  was  still  unexpired,  the  house  burned 
dowtn,  and  Mattingly  instituted  this  suit  against  the  in- 
surance company  to  recover  for  the  loss.  In  order 
to  avoid  the  effect  of  the  stipulations  of  the  policy 
above  set  out,  he  averred  the  following  facts:  Pend- 
ing the  negotiations  between  him  and  Eeynierson, 
and  before  any  transfer  or  change  was  made,  for  the 
express  purpose  of  preventing  any  forfeiture  or  any 
contention  in  that  regard,  and  in  order  to  continue 
the  policy  in  force,  the  plaintiff  went  in  person  to 
the  defendant's  agent  who  had  issued  the  policy, 
and  informed  him  of  the  negotiations  pending  be- 
tween him  and  Eeynierson,  but  not  consummated, 
and  asked  him  that  if,  in  the  event  of  a  sale  and 
transfer  of  the  property,  he  retaining  a  lien  for  the ' 
unpaid  purchase  money,  $4,000,  whether  or  not  he 
could  still  retain  the  policy  on  the  house  as  collateral 
security  for  the  deferred  payments  of  purchase 
money.  The  agent  assented  that  this  might  be  done, 
and  that  the  policy  would  not  be  forfeited.  After 
this  assent  was  given,  the  plaintiff,  relying  thereon, 
conveyed  the  property  to  Eeynierson,  retaining  a 
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lien  for  $4,000,  and  then  informed  the  agent  of  what 
he  had  done,  and  asked  him  to  note  on  the  books  of 
the  company  that  in  consideration  of  the  imeamed 
premium  the  policy  should  stand  and  remain  in  force 
as  collateral  security  of  the  plaintiff  as  lienholder 
until  the  expiration  of  the  policy.  The  agent  then 
and  there  assented  to  this,  and  the  company  retained 
the  unearned  premium  with  notice  of  the  transfer, 
and  with  notice  that  the  plaintiff's  interest  in  the 
property  was  a  lienholder,  and,  as  h^  pleaded,  by  its 
conduct  is  estopped  from  relying  on  any  forfeiture 
of  the  policy  because  of  the  change  of  the  title,  as  the 
plaintiff  had  acted  upon  the  assurances  of  the  agent, 
and  had  been  led  to  believe  by  him  that  his  policy 
would  stand  good  to  secure  him  as  lienholder.  The 
court  sustained  a  demurrer  to  the  petition,  and  the 
plaintiff  failing  to  plead  further  dismissed  it. 

The  only  question  on  the  appeal  is  as  to  the  suffi- 
ciency of  the  facts  alleged  to  show  a  waiver  of  the 
conditions  of  the  policy  above  quoted.  A  contract 
of  insurance  is  not  within  the  statute  of  frauds.  It 
may  be  oral,  as  well  as  in  writing,  and,  althoxigh  it 
is  in  writing,  like  any  other  contract,  it  may  be  modi- 
fied by  a  subsequent  agreement  between  the  parties. 
The  fact  that  the  contract  provides  that  no  subse- 
quent agreement  shall  be  valid  unless  in  writing  and 
indorsed  on  the  policy  does  not  change  the  rule,  for 
this  part  of  the  contract  stands  like  any  other  part 
of  it,  and  may  be  changed  by  a  subsequent  parol 
agreement,  just  as  any  other  provision  of  the  con- 
tract may  be  subsequently  modified. 

In  Bell  v.  Offutt,  73  Ky.,  632,  the  parties  made  a 
verbal  contract,  and  agreed  that  it  should  thereafter 
be  reduced  to  writing,  which  they  failed  to  do.  It 
was  held  that,  if  the  contract  was  made,  it  was  not 
invalid  because  not  subsequently  reduced  to  writing 
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according  to  the  agreement,  and  that  the  validity 
of  the  contract  did  not  depend  upon  the  understand- 
ing of  either  of  the  parties  as  to  whether  it  was  to  be 
only  obligatory  when  reducied  to  writing. 

In  Phoenix  Ins.  Co.  v.  .  Spiers,  87  Ky.,  285, 
10  Ky.  Law  Rep.,  254,  8  S.  W.,  453,  the  policy 
provided,  as  here,  that  it  could  not  be  changed 
by  any  subsequent  agreement  unless  in  writing 
indorsed  upon  the  policy;  but  this  court  held 
the  subsequent  contract  valid.  It  said.  *'The  con- 
tract of  insurance  may  be  by  parol.  It  is  not  within 
the  statute  of  frauds.  Such  a  contract,  although  in 
writing,  may  be  changed  by  parol,  even  though  it 
provide  that  it  shall  only  be  done  by  writing,  be- 
cause men  can  not  so  tie  their  wills  as  not  to  be  able 
thereafter  to  do  by  consent  what  the  law  allows.'' 

This  is  in  accord  with  the  general  current  of  au- 
thority. Thus,  in  1  Wood  on  Fire  Ins.,  sec.  10,  it  is 
said:  *'A  contract  of  insurance  may  be  changed  by 
parol  or  by  indorsement  upon  the  policy,  and  the 
parties  thereto  may  thus  be  changed,  or  the  subject- 
matter  of  the  risk;  and  such  change  effected  by  any 
person  whom  the  company  places  in  a  position  of  ap- 
parent authority  will  prima  facie  be  binding  upon 
it  as  an  agent  authorized  to  make  contracts  of  in- 
surance, a  clerk  or  person  acting  as  secretary  in  the 
oflSce  of  the  company,  or  any  person  whom  the  com- 
pany permits  to  act  for  it  in  such  a  manner  as  to 
indicate  authority  to  act  in  such  respects.''  Again, 
in  section  525,  is  the  following:  **When  the  insurer, 
knowing  the  facts,  does  that  whi^h  is  inconsistent 
with  its  intention  to  insist  upon  a  strict  compliance 
with  the  conditions  precedent  of  the  contract,  it  is 
treated  as  having  waived  their  performance,  and  the 
assured  may  recover  without  proving  performance, 
imd  tbati  too,  even  though  the  policy  provides  that 
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none  of  its  oonditions  shall  be  waived  except  by 
written  agreement.''  (13  Am.  &  Eng.  Ency.  of  Law, 
318.) 

The  rule  is  that,  where  an  inswrance  company  has 
by  its  assurances  or  conduct  led  the  insured  to  be- 
lieve that  a  forfeiture  of  his  policy  will  not  be  in- 
sisted upon,  and  he  has  betn  in  fact  induced  by  it 
to  act  upon  this  understanding,  the  company  will  not 
be  allowed  to  set  up  the  forfeiture  of  the  policy,  and 
thus  to  defeat  a  recovery  upon  the  policy  by  reason 
of  the  failure  of  the  assured  to  do  something  which 
the  company  itself  induced  him  not  to  do.  (Conti- 
nental Ins.  Co.  V.  Browning,  114  Ky.,  183,  70  S.  W., 
660,  24  Ky.  Law  Rep.,  992;  Walls  v.  Home  Ins.  Co., 
114  Ky.,  611,  71  S.  W.,  650,  24  Ky.  Law  Eep.,  1452; 
Ins.  Co.  V.  Eggleston,  96  U.  S.,  573,  24  L.  Ed.,  841, 
and  cases  cited.) 

In  the  case  before  us  the  insured  went  to  the  agent 
who  issued  the  policy  before  he  made  the  trade  with 
Reynierson,  and  obtained  his  consent  to  the  plain- 
tiff's retaining  the  policy  as  a  security  for  his  unpaid 
purchase  money,  and  after  he  had  made  the  deed  to 
Reynierson  he  again  went  to  the  agent,  and  told  him 
what  he  had  done,  and  the  agent  again  agreed  that 
the  policy  should  remain  in  force  for  his  protection. 
The  defense  is  purely  a  technical  one,  for  plaintiff's 
interest  in  the  property  was  eight  times  as  great  as 
the  amount  of  the  insurance  on  the  house,  and,  if  the 
agent  had  not  misled  him,  he  could  have  protected 
himself  by  conforming  to  the  conditions  of  the  policy. 
The  rule  in  cases  of  this  sort  is  that  if  the  agent, 
when  approached,  simply  tells  the  assured  to  bring 
in  the  policy,  and  he  will  make  the  indorsement,  there 
is  no  waiver  of  the  condition,  but  if  he  says  **it  is  all 
right,"  or  makes  use  of  any  expression  indicating 
satisf  action  with  the  ohaage  without  requiring  com* 
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pliance  on  the  part  of  tHe  assured  with  the  terms  of 
the  policy,  a  waiver  is  established.  (2  Wood  on  Fire 
Insurance,  p.  1155.)  If  the  rule  were  otherwise,  an 
insurance  company  could  mislead  the  insured,  and 
thus  induce  him  to  believe  that  his  rights  were  fully 
protected,  until  after  a  loss,  and  then,  having  thus 
prevented  him  from  protecting  himself  by  having  in- 
dorsements made  on  the  policy,  defeat  a  recovery  be- 
cause the  insured  accepted  as  true  the  representations 
which  the  company  made.  In  insurance,  as  well  as 
in  other  things,  the  law  requires  good  faith;  and 
where  a  person  knows  that  the  conduct  of  another  is 
to  be  based  upon  what  he  tells  him  to  do  he  will  not, 
when  his  direction  has  been  acted  upon,  be  allowed  to 
set  up  to  the  prejudice  of  the  other  person  that  some- 
thing else  ought  to  have  been  done  which  he  had 
led  the  person  to  understand  was  unnecessary. 

It  is  insisted  for  appellee  that  the  judgment  of  the 
circuit  court  is  right,  because,  if  appellant  may  re- 
cover in  this  action,  he  may  still  recover  his  $4,000 
from  Eeynierson,  and  that  he  mil  thus  get  $500  more 
than  is  due  him.  But  this  is  not  true.  The  insur- 
ance policy  is  only  collateral  for  the  security  of  the 
payment  of  the  unpaid  purchase  money.  What  is 
collected  on  the  collateral  must  be  credited  on  the 
notes  for  the  purchase  money  just  as  in  the  case  of 
any  other  collateral  held  for  the  security  of  a  debt. 
The  insurance  policy  represents  the  house.  The 
house  being  destroyed  by  fire,  appellant  may  look  to 
both  the  policy  and  the  land  for  his  money.  He 
retained  the  policy,  instead  of  turning  it  over  to 
Eeynierson  in  the  trade  simply  to  protect  him  in  his 
purchase  money.  His  other  security,  the  lien  on  the 
land,  has  been  reduced  to  the  extent  of  the  value  of 
the  house,  which  was  burned,  atld  when  he  collects 
the  insuranoe  money  he  wiU  have  received  that  much 
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of  his  purchase  money.  The  arrangement  was  made 
with  the  assent  of  the  company,  and,  while  it  is 
different  in  form  from  the  usual  arrangement,  it  does 
not  entitle  the  plaintiff  to  anything  more  than  he 
would  have  been  entitled  to  if  there  had  been  in- 
dorsed on  the  policy  by  consent  of  all  three  of  the 
parties  a  statement  that  the  company  consented  to  the 
conveyance  to  Eeynierson,  and  that  the  policy  should 
be  held  as  collateral  for  the  purchase  money  notes; 
and  in  this  event  the  company  would  be  bound  to 
pay  plaintiff  the  amount  of  the  policy,  and  after  he 
had  collected  this  much  from  the  company  he  would 
only  be  entitled  to  look  to  Eeynierson  for  the  balance 
of  his  debt,  less  the  cost  of  coUectmg  the  collateral. 
Judgmiexit  reversed,  and  cause  remanded,  with 
directions  to  overrule  the  demurrer  to  the  petition. 


Case  97.— AC3TION  BY  WESTERN  BANK  OP  LOUISVIULE 
AGAINST  COLDBWBY'S  EX'TX  AND  OTHERS  FOR  NDG- 
LJQENOB  OP  INTESTATE.  ANTON  P.  COLDEWEY,  IN 
DISCHARGE  OP  OPPICIAL.  DUTIES  AS  PRESIDENT  OP 
THE  BANK.— ^December  16,  1904. 

WMtem  Bank  of  LouisviUe  v.  Coldewey's  Ex'tx,  &e. 

Appeal  from  Jefferson  Circuit  Courts  Chancery 
Branch  (1st  Divison). 

Shackelford  Miller,  Judge. 
Judgment  for  defendants.    Plaintiff  appeals.  Re- 
versed. 

Banks  and  Banking— Loans  to  Insolvents— Liability  of  Officials- 
Right  to  Sue  One  or  All  Derelicts-HBstc^pel. 

1«  Banks  and  Banking— LK>ans  to  Insolvents— Liability  of  Official! 
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^^Where  a  bank  president  allows  the  funds  of  the  bank  to  be 
appropriated  by  a  customer  or  customers,  who  are  known  to 
be  insolvent  or  whose  assets  or  business  would  not  justify 
a  prudent  person  similarly  situated  to  extend  them  such 
credit,  he  will  be  liable  to  the  bank  as  for  a  neglect  of  duty 
where  loss  results  from  it. 

2.  Sam^— ^Wthere  ];>ower  is  not  delegated  by  the  board  of  directors 

of  a  bank,  or  by  the  advisory  committee  thereof,  to  the  presi- 
dent and  cashier  to  loan  the  bank's  funds  otherwise  than  upon 
the  advice  and  consent  of  said  board  or  committee,  such 
loan  so  made  is  a  direct  breach  of  the  plain  duty  owing 
by  these  officials  to  the  bank  and  its  stockholders  and  cred- 
itors, and  said  officials  should  be,  and  are,  liable  to  the  bank 
for  the  damages. 

3.  Right  to  Sue  One  or  all  Derelicts — That  the  bank  has  not  seen 

proper  to  proceed  against  the  cashier  by  action  does  not  les- 
sen the  liability  of  the  president  for  his  breach  of  duty, 
and  the  further  fact  that  some  of  the  board  of  directors  were 
culpably  negligent  in  the  matter  will  not  excuse  the  presi- 
dent as  the  bank's  right  of  action  is  for  the  tort  against  all 
its  derelict  officers,  and  it  may  sue  one  or  more. 

4.  Estoppel — In    the    matter  of    estoppel  pleaded    by    appellees. 

Held — That  before  a  matter  can  operate  as  an  estoppel  in 
pais  it  must  be  shown  that  the  party  pleading  it  has  been 
prejudiced  in  some  right  of  his  by  the  act  complained  of; 
that  he  would  have  done  something  which  h«  could  have 
done  but  for  the  act,  or  that  he  was  induced  to  do  something 
that  he  would  not  have  done  but  for  it. 

O.  A.  WBHLE  and  HENRY  L.  STONE  for  appellants. 


QUESTIONS  AND   AUTHORITIES. 

1.  An  officer  of  a  bank,  which  has  an  active  board  and  dis- 
count committee,  who  permits  overdrafts  to  be  made  without 
the  consent  of  the  board  of  directors,  commits  a  breach  of  trust, 
and  is  presonally  liable  if  the  bank  suffers  a  loss  by  it.  (Morse, 
sees.  357,  358.)  Otherwise,  where  the  bank  has  no  active  board 
and  the  whole  management  is  left  to  the  president  and  cashier. 
(Pryse  v.  Farmers  Bank,  17  Ky.  Law  Rep.,  1056,  33  S.  W.,  532; 
First  National  Bank  v.  Reese,  25  Ky.  Law  Rep.,  778,  76  S.  W., 
384.) 

2.  The  custom  or  practice  of  a  bank  of  allowing  its  officers 
to  exercise  discretion  in  permitting  overdrafts  is  against  public 
policy,  and  is  no  defense  to  a  suit  against  such  officer  to  re- 
cover  a  loefl  caused   throus^   an   overdraft  permitted   without 
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the  knowledge  of  the  board.  (Minor  v.  Bank  of  Alezaodria,  1 
Peter,  1;  Breese  v.  U.  S.,  106  Fed.  Rep.,  680  [C.  C.  App.];  Mar- 
ket Street  Bank  v.  Stumpe,  2  Mo.  App.,  545;  Lancaster  Bank 
V.  Woodward,  18  Pa.  St.   357.) 

3.  Not  even  where  the  president  and  some  of  the  directors 
occasionally  overdraw.  (Market  Street  Bank  y.  Stumpe,  2  Mo. 
App.,  645.) 

4.  The  president  of  a  bank  is  its  chief  executive  officer  (Say- 
ings Bank  v.  Benton,  2  Metcalf,  240);  he  is  the  superior  of  the 
cashier  (Pryse  v.  Farmers  Bank,  17  Ky.  Law  Rep.,  1056;  CSom- 
mercial  Bank  v.  Ten  fiyk,  48  N.  Y.,  305);  he  Is  the  principal 
trustee  of  the  funds  of  the  bank  (Brown  v.  Farmers  and  Merchants 
National  Bank,  88  Tex.,  265.) 

5.  If  the  president  directs  the  cashier  and  other  employes 
to  honor  the  overdrafts  of  a  particular  customer  without  the 
consent  of  the  board  of  directors,  he  is  guilty  of  a  breach  of 
trust,  and  liable  for  the  loss  caused  by  it,  and  though  the 
cashier  may  be  his  accessory  in  the  breach  of  trust,  this  does 
not  excuse  the  president.  (Oakland  Bank  v.  Wilcox,  60  CJal.,  126; 
Brown  v.  Farmers  and  Merchants  National  Bank,  88  Tex.,  265; 
First  National  Bank  v.  Reid,  36  Mich.,  263  [Ckx>ley]). 

6.  If  the  president  establishes,  by  his  directions,  a  practice 
to  permit  overdrafts  to  a  certain  customer,  and  then  absents 
himself  for  a  time  without  giving  contrary  directions,  he  is 
liable  for  the  loss  suffered  from  overdrafts  of  the  same  customer 
permitted  in  his  absence.     (Oakland  Bank  v.  Wilcox,  60  Cal.,  126.) 

7.  Opncealment  of  facts  on  the  part  of  a  fiduciary  from  his 
cestui  que  trust  constitutes  actual  fraud.  (Pomeroy  E2q.,  sees. 
901,  902.) 

8.  It  is  not  the  duty  of  unsalaried  directors  to  suspect  fraud 
on  the  part  of  the  officers,  to  examine  the  individual  ledger 
and  other  books,  and  to  see  whether  the  r^;)orts  of  the  officers 
are  truthful  and  correct.  (Dunn  v.  Kyle,  14  Bush,  134;  Savings 
Bank  v.  Caperton,  87  Ky.,  319.)  They  are  not  liable  to  the  bank 
for  signing  reports  fradulently  prepared  by  the  officers,  which 
they,  the  directors,  believed  to  be  true.  (Trimble  v.  Reid,  97 
Ky.,  716;  Utley  v.  Hill,  155  Mo.,  232.)  And  their  failure  to  inves- 
tigate the  books  of  account,  which  might  have  disclosed  over- 
drafts, does  not  exonerate  the  president. 

9.  The  suit  by  a  bank  against  the  party  to  whom  an  officer 
has  improperly  loaned  its  funds,  and  the  suit  by  the  bank  against 
the  officer  to  recover  the  damage  done  thereby,  are  not  incon- 
sistent remedies,  and  the  latter  may  be  pursued  after  the  former. 
(Bank  of  St.  Mary's  v.  Calder,  3  Strobt.  Law,  403;  Cassell  v. 
Mercer  National  Bank,  22  Ky.  Law  Rep.,  1009;  (Soodyear  Vul- 
canite Go,  y,  Caduc,  144  M«a&6..  85.) 
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10.  A  compromise  of  the  claim  of  the  corporation  with  the 
party  to  whom  its  money  was  improperly  loaned  by  its  olficer, 
if  made  in  good  faith,  does  not  estop  it  from  bringing  suit 
against  its  officer  for  the  loss  sustained  by  his  breach  of  trust. 
(Goodyear  Vulcanite  Co.  v.  Caduc,  144  Mass.,  85.) 

11.  Facts  amounting  to  an  estoppel  must  be  pleaded  and  clearly 
and  satisfactorily  proved.     (Ball  v.  Briggs,  19  Ky.  Law  Rep.,  829.) 

12.  A  party  may  be  estopped  as  to  one  devisee  so  as  not  to 
be  able  to  recover  the  proportionate  part  of  a  debt  which  would 
fall  upon  that  devisee's  share,  without  being  estopped  from  re- 
covering the  rest  of  the  debt  which  would  fall  upon  the  shares 
of  the  other  devisees.  (Southworth  v.  Sebree,  19  Ky.  Law  Rep., 
704.) 

13.  In  order  to  constitute  an  equitable  estoppel  by  conduct 
it  is  necessary: 

(a.)  That  the  attorney  whose  conduct  is  relied  upon  has  au- 
thority to  waive  his  client's  rights.  (Norris  v.  Williams,  23  Ky. 
Law  Rep.,  1497.) 

(b.)  That  knowledge  on  the  part  of  such  person  of  tlie  true 
state  of  facts  and  of  his  rights  be  clearly  alleged  in  the  plead- 
ings and  proved.  (Wait  v.  (3over.  11  Ky.  Law  Rep.,  750;  Ford 
V.  Mayo,  91  Ky.,  88;  Bank  of  Commerce  v.  Payne  &  Viley,  86 
Ky.,  446;  Banks  v.  Collins,  20  Ky.  Law  Rep.,  46;  Henshaw  v.  Bis- 
sell.  18  Wall..  255;   Smith  v.  Sprague,  77  N.  W.,  689   [Mich.].) 

(c.)  That  the  persons  pleading  the  estoppel  have  been  injured 
by  acting  on  the  false  statement.  (Louisville  Banking  Ck>.  v. 
Asher,  Ass'ee,  23  Ky.  Law  Rep.,  1661;  Thomas  v.  Sweet,  lb., 
1599;  Price  v.  Keeney,  5  Ky.  Law  Rep.,  706;  Massie  v.  Hlatt, 
82  Ky.,  314.) 

PIRTLB,  TRABUE,  DOOLAN  &  COX  and  OHAS.  H.  SHIELD 
for  appellees. 

POINTS   AND   AUTHOBITIES. 

1.  This  is  an  action  in  tort  for  alleged  negligence  or  wrongful 
act,  and  no  recovery  can  be  had  unless  the  appellant,  in  addition 
to  proving  its  charges  of  negligence  or  wrongful  act,  also  proves 
damage  to  it  as  the  direct  and  proximate  result  of  such  alleged 
negligence  or  wrongful  act.  In  order  to  do  this  appellent  must 
establish  three  propositions: 

(a.)  That  under  the  facts  of  this  case  some  duty  rested  upon 
Anton  P.  CJoldewey  to  discover  and  to  prevent  the  overdrafts 
allowed  in  the  Western  Bank  by  the  cashier  with  the  knowl- 
edge and  sanction  of  the  board  of  directors. 

(b.)  That  this  alleged  duty  was  violated  or  neglected  by  Anton 
F.  0M9W97* 
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(c.)  That  overdrafts  were  allowed  during  the  administration 
of  Anton  F.  Coldewey  as  president  of  the  Western  Bank,  in  violar 
tion  of  some  duty  owing  from  him  to  the  bank,  and  that  such 
overdrafts  have  never  been  paid.  Of  course  there  is  no  damage 
unless  they  remain  unpaid. 

2.  The  appellees  defend  this  action  on  the  following  grounds, 
viz.: 

(a.)  They  deny  in  toto  the  charges  of  fraud  or  wrongful  act 
against  Anton  F.  Ck)ldewey. 

(b.)  They  deny  in  toto  the  charges  of  negligence  against  An- 
ton F.  Coldewey. 

(c.)  They  deny  that  any  loss  or  damage  accrued  to  the  appel- 
lant, either  directly  or  Indirectly,  from  any  fraud,  negligence, 
or  wrongful  act  alleged  against  Anton  F.  Coldewey. 

(d.)  They  show  by  this  record  that  the  overdrafts  charged 
to  have  been  authorized  by  Anton  F.  Coldewey  were  in  fact  au- 
thorized by  Frese,  the  cashier,  with  the  knowledge  and  sanction 
of  his  board  of  directors,  who  ratified  the  cashier's  acts  in  allow- 
ing such  overdrafts. 

(e.)  They  show  by  this  record  that  so  far  from  any  loss  having 
accrued  to  the  Wiestern  Bank  from  overdrafts  allowed  in  the 
lifetime  of  Anton  F.  Coldewey  in  the  two  accounts  complained 
of,  all  of  such  overdrafts  have  been  paid  in  full  since  his  death, 
and  that  the  only  overdrafts  in  such  accounts  remaining  un- 
paid are  those  which  were  allowed  by  the  cashier,  F*rese,  long 
after  the  death  of  Anton  F.  Coldewey. 

(f.)  They  showed  by  this  record  that  after  the  death  of  An- 
ton F.  Coldewey  the  Western  Bank,  through  its  board  of  directors, 
with  full  knowledge  of  the  facts,  ratified  the  acts  of  its  cashier 
and  other  oflQcers  in  allowing  overdrafts  in  the  two  accounts  in 
question,  and,  moreover,  entered  into  a  contract  with  W.  G.  Colde- 
wey whereby  its  claim  against  him  on  account  of  these  overdrafts 
was  expressly  satisfied,  and  he  was  released  from  further  liability 
thereon.  The  eflFect  of  this  contract  was  to  discharge  the  estate 
of  Anton  F.  Coldewey  from  any  liability  with  which  it  might, 
by  any  possibility,  have  been  theretofore  chargeable  on  account 
of  such  overdrafts.  Furthermore,  as  a  condition  of  making  this 
contract,  the  Western  Bank  expressly  waived  any  claim  which 
it  might  theretofore  have  asserted  against  the  estate  of  Anton 
F.  Coldewey  on  account  of  such  overdrafts. 

3.  The  nature  of  the  attack  made  in  this  action  upon  Anton 
F.  Coldewey  is  such  as  to  show  an  utter  want  of  equity  in  the 
appellant's  case.  It  is  a  cowardly  attempt  by  the  living  directors 
of  the  Western  Bank  to  impose  upon  the  estate  of  Anton  F. 
Coldewey  for  their  own  benefit  a  liability  for  acts  done  or  omitted 
to  be  done  by  themselves. 
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4.  The  record  in  this  case  not  only  fails  to  make  out  any  case 
of  fraud  or  negligence  or  wrongful  act  on  the  part  of  Anton  F. 
Coldewey  whereby  any  loss  resulted  to  the  Western  Bank,  but 
it  shows  that  the  cashier  and  the  board  of  directors  of  the  Western 
Bank  permitted  the  overdrafts  out  of  which  the  losses  claimed 
in  this  case  resulted,  feeling,  when  they  did  so,  that  the  extension 
of  such  credit  to  W.  G.  Coldewey  was  perfectly  safe  and  for  the 
best  interests  of  the  Western  Bank. 

6.  The  Western  Bank  did  not  have  an  active  discount  commit- 
tee or  advisory  board.  On  the  contrary  the  cashier,  under  the 
usage  of  the  bank,  had  plenary  power  to  act  for  the  bank  in  the 
matter  of  loans  and  discounts  and  overdrafts,  and  he  exercised 
this  power  time  and  again  through  a  long  course  of  years,  with 
the  sanction  of  the  board  of  directors.  There  is  absolutely  noth- 
ing in  this  record  to*  distinguish  this  case  from  two  Kentucky 
cases  relied  on  by  us,  viz.:  Pryse  v.  Farmers  Bank,  17  Ky.  Law 
Rep.,  1067;  First  National  Bank  v.  Reese,  26  Ky.  Law  Rep.,  778. 
Moreover,  such  a  committee  or  advisory  board  would,  under  the 
by-laws  and  usage  of  the  Western  Bank,  have  had  nothing  what- 
ever to  do  with  the  allowance  of  overdrafts,  being  concerned 
only  with  loans  upon  or  discounts  of  commercial  paper. 

6.  The  cashier,  and  not  the  president,  of  the  Western  Bank 
was  itS' chief  financial  and  executive  of&oer.  This  is  not  only  true 
under  the  law,  but  especially  true  under  the  usage  which  pre- 
vailed in  the  Western  Bank.  (Zane  on  Banks  and  Banking, 
sees.  98,  100,  106;  Morse  on  Banks  and  Banking,  sees.  143,  &c., 
166,.  &c.;  Dunn  v.  Kyle,  14  Bush,  134;  Batchelor  v.  Planters 
Bank,  78  K^.,  436;  Jones  v.  Jofinson,  86  Ky.,  643;  Savings  Bank 
V.  Caperton,  87  Ky.,  313;  Wheat  v.  Bank  of  Louisville,  9  Ky. 
Law  Rep.,  739;  Reno  v.  James,  16  Ky.  Law  Rep.,  60;  Pryse  y. 
Farmers  Bank,  17  Ky.  Law  Rep.,  1057;  Bobb  v.  Savings  Bank, 
23  Rjy.  Law  Rep.,  821;  First  National  Bank  v.  Reese,  26  Ky.  Law 
Rep.,  778;  Briggs  v.  Spaulding,  141  U.  S.,  132;  Clews  v.  Bardon, 
36  Fed.  R.,  620.) 

7.  The  board  of  directors  of  the  Western  Bank  had  not  only 
in  law,  but  in  fact,  actual  knowledge  or  notice  of  the  overdrafts 
in  the  two  accounts  in  question,  and  with  such  notice  or  knowl- 
edge expressly  sanctioned  the  overdrafts  and  permitted  them  to 
continue.  A  notice  to  one  director  is  a  notice  to  the  entire 
board  of  directors.  (MonsCe  on  Banks  and  Banking,  sees.  112, 
133,  134,  296;  Grant  County  Deposit  Bank  v.  Poynta,  22  Ky.  Law 
Rep.,  108.) 

8.  The  testimony  relied  on  by  the  appellant  in  this  case  is 
entitled  to  very  little  credit  in  any  court  (Bobb  v.  Savings 
Bank,  23  Ky.  Law  Rep.,  824.) 

9.  The  overdrafts  which  accrued  during  the  lifetime  of  Anton 
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F.  Coldewey  have  all  been  paid  by  discounts  and  deposits 
credited  to  the  same  accounts  since  his  death.  It  is  not  even 
necessary  for  this  court  to  make  the  application  of  such  credits, 
as  the  parties  themselves  hav^  made  this  application,  and  by  so 
doing  have  extinguished  all  overdrafts  that  may  have  existed 
prior  to  Anton  F.  Coldewey's  death.  (Grant  County  Deposit  Bank 
V.  Poynts,  22  Ky.»  Law  Rep.,  105;  Clayton's  Case,  Devaynes  v. 
Noble,  1  Merivale,  608;  3  English  Ruling  Cases,  351-355,  and  notes; 
Zane  on  Banks  and  Banking,  sec.  160;  Morse  on  Banks  and 
Banking,  sec.  355.) 

10.  If  Anton  F.  Coldewey  could  be  regarded  as  being  in  any 
sense  a  surety  or  guarantor  for  the  overdrafts  in  question,  then 
as  such  surety  or  guarantor  he  was  discharged  from  liability 
by  the  action  of  the  bank  in  settling  its  claim  against  W.  G. 
Coldewey. 

11.  There  is  an  undoubted  power  in  the  management  of  a 
bank  to  allow  overdrafts  to  its  customers  in  the  exercise  of  an 
honest  discretion.  This  power  may  be  conferred  by  the  board 
of  directors  upon  the  cashier,  and  when  so  conferred,  if  exercised 
by  him  honestly,  with  due  regard  to  the  interests  of  the  bank,  no 
liability  attaches  to  any  one  simply  because  subsequent  develop- 
ments may  show  a  loss  resulting  from  the  allowances  of  such 
overdrafts.  (Morse  on  Banks  and  Banking,  sees.  358,  171,  165; 
Zane  on  Banks  and  Banking,  sec.  160;  Pryse  v.  Farmers  Bank» 
17  Ky.  Law  Rep.,  1057;  B^rst  National  Bank  of  Pineville  r. 
Reese,  25  Ky.  Law  Rep.,  778.) 

12.  The  board  of  directors  of  the  Wtestem  Bank  not  only  by 
the  usage  of  that  bank  gave  to  the  cashier  authority  to  allow 
these  overdrafts,  but  they  subsequently  ratified  the  allowance 
with  full  knowledge  of  the  facts,  taking  and  retaining  notes  of 
the  customer  in  settlement  of  the  overdrafts,  and,  furthermore, 
entered  into  a  contract  with  him  by  which  they  accepted  in  sat- 
isfaction of  all  their  claims  against  him  an  interest  in  a  trust 
estate  created  for  their  benefit  under  a  deed  of  trust  made  by 
him  at  their  instance.  The  ratification  by  this  means  of  the 
overdrafts  is  equivalent  to  a  previous  grant  of  authority  to  make 
the  overdrafts,  if  authority  in  the  cashier  for  that  purpose  were 
wanting.  (First  National  Bank  of  Pineville  v.  Reese,  25  Ky. 
Law  Rep.,  778;  Pryse  v.  Farmers  Bank,  17  Ky.  Law  Rep.,  1057; 
Jones  V.  Johnson,  86  Ky.,  530.) 

Opinion  by  Judge  O'Rear — Reversing. 

This  is  an  action  by  the  Western  Bank  of  Louis- 
ville, Ky.,  against  the  estate  of  its  late  president, 
Anton  F.  Coldewey,  to  recover  damages  for  about 
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$35,000,  sustained  through  the  conduct  of  the  presi- 
dent by  personally  permitting  his  son  William  G. 
Coldewey  to  overdraw  his  account  with  the  bank  with- 
out the  knowledge  and  consent  of  the  board  of  direct- 
ors, an  advisory  committee  of  which  board  was 
daily  on  hand  to  pass  on  loans  applied  for,  and  in 
concealing  such  overdrafts  from  the  board  and  its 
members.  It  is  charged  that  the  conduct  of  Anton 
F.  Coldewey  complained  of  was  the  result  of  negli- 
gence on  his  part,  wherein  he  neglected  to  discharge 
his  duties  to  the  bank,  from  which  the  damage  stated 
has  resulted;  and  it  is  also  charged  that  his  con- 
duct was  fraudulent  as  to  the  bank.  The  facts  neces- 
sary to  an  understanding  of  this  case  are  these : 

It  appears  that  Anton  F.  Coldewey  had  been  the 
president  of  the  bank  since  its  organization,  some  40 
years  ago,  until  his  death,  in  April,  1900.  The  capital 
stock  of  the  bank  was,  for  many  years  before  the 
death  of  Anton  F.  Coldewey,  $250,000,  and  the  surplus 
something  over  $50,000.  The  bank  had  a  board  of 
directors  who  met  monthly  as  a  body  to  consider  the 
affairs  of  the  institution.  The  board  wfes  an  active 
one  in  the  management  of  the  business  affairs  of  the 
bank,  so  far  as  they  were  brought  to  its  attention. 
The  by-laws  provided  for  an  advisory  committee, 
and  the  custom  prevailed  from  the  beginning  to  the 
death  of  President  Coldewey  to  have  an  advisory 
committee  from  this  board,  the  president  being  ex 
oflScio  one  of  its  members.  The  other  two  were 
taken  in  rotation,  serving  for  one  week  out  of  each 
month,  there  being  eight  other  directors  beside  the 
president.  This  advisory  committee  was  required  to 
meet,  and  did  meet,  when  the  bank  was  open  for  busi- 
ness and  when  there  was  business  necessitating  it, 
every  morning  at  11  o'clock  in  the  banking  house  of 
appellant.    Their  duties  included  their  lexamining 
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and  passing  upon  all  applications  made  to  the  bank 
for  loans  and  for  discount  of  notes  and  other  paper 
to  the  bank.  They  kept  what  were  called  **  applica- 
tion books,"  on  which  they  supposed,  and  on  which 
it  was  presumed,  that  every  note  offered  to  the  bank 
for  discoimt,  and  in  which  all  applications  to  borrow 
its  money,  were  entered  for  the  inspection  and  ap- 
proval of  the  advisory  committee.  In  1898  William  G. 
Coldewey,  who  was  a  son  of  the  president,  Anton  P. 
Coldewey,  and  who  was  engaged  in  the  wholesale 
liquor  traffic  at  Louisville,  bought  out  an  establish- 
ment of  that  nature  which  had  been  conducted  by 
his  uncle,  August  Coldewey,  lately  deceased.  It  was 
bought  on  credit  entirely,  for  the  consideration  of 
about  $10,000.  He  continued  the  business  bought 
from  his  uncle  under  the  name  of  August  Coldewey 
&  Co.  Upon  \)uying  this  business  he  opened  an  ac- 
count with  appellant  bank  by  borrowing  from  it  $2,- 
000,  evidenced  by  his  personal  note  for  that  amoimt, 
without  collateral  or  other  security.  The  proceeds 
of  the  note  were  placed  to  his  credit,  against  which 
he  checked.  This  note  was  not  put  on  the  application 
book,  nor  was  it  laid  before  the  advisory  committee 
or  board  of  directors.  With  this  start  William  G. 
Coldewey  personally,  and  in  the  name  of  his  firm 
August  Coldewey  &  Co.,  has  drawn  checks  at  his  own 
discretion  against  appellant  bank,  without  any  pre- 
vious arrangement  with  the  bank  or  its  directors  that 
he  might  do  so,  and  although  he  had  no  funds  there 
against  which  to  draw  the  checks.  The  proof  is  con- 
clusive that,  when  these  checks  were  presented  to 
the  bank  to  the  individual  bookkeepers  through  the 
clearing  house,  these  bookkeepers  carried  them  to  iiie 
president,  Anton  F.  Coldewey,  who  kept  an  office  ia 
the  bank,  and  was  there  almost  daily  in  the  manage- 
ment of  its  affairs,  and  asked  him  whether  the  bank 
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should  pay  the  checks,  notifying  him  at  the  same  time 
that  the  accomits  were  overdrawn  at  times  as  high 
as  $10,000  or  more.  The  invariable  response  was  a 
direction  to  the  clerks  to  pay  the  checks,  which  was 
done.  On  some  occasions,  when  the  president  was 
absent,  the  clerk  would  report  the  checks  to  the 
cashier,  who  directed  them  to  be  paid.  By  this  pro- 
ceeding something  like  $35,000  was  drawn  out  of  the 
bank  in  excess  of  what  was  put  in  by  way  of  deposit 
and  notes  discounted  by  William  G.  Coldewey,  in  his 
own  name  and  the  name  of  the  business  concern  he 
was  conducting  under  the  style  of  August  Coldewey 
&  Co.  That  this  fact  was  known  to  the  president  and 
consented  to  by  him,  and  in  fact  directed  by  him,  the 
record  leaves  little  or  no  room  for  doubt.  During 
all  this  time  William  G.  Coldewey  was  indebted  and 
involved  apparently  as  much  or  more  than  he  owned, 
and  after  the  first  few  months  from  the  beginning 
of  this  business  was  insolvent.  Shortly  after  his 
father's  death  he  made  a  deed  of  assignment  for  the 
benefit  of  all  his  creditors.  His  estate,  including  that 
inherited  from  his  father,  would  not  pay  much  upon 
his  indebtedness. 

Anton  F.  Coldewey  received  a  salary  of  $2,000  per 
year  from  the  bank  as  its  president.  He  was  the 
active  head  of  the  institution,  participating  per- 
sonally in  the  daily  management  of  its  business  af- 
fairs. It  was  he  who  laid  before  the  advisory  com- 
mittee the  paper  that  was  to  be  passed  upon  by  them. 
Notwithstanding  the  facts  above  enumerated,  he  did 
not  tell  them  at  any  time  that  his  son  was  being 
permitted  to  overdraw  his  account  so  extensively,  or 
at  all ;  nor  did  he  bring  to  the  attention  of  the  com- 
mittee a  number  of  notes  given  by  his  son  to  the  bank 
without  security,  which  were  credited  upon  his  over- 
vol.  120-50 
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drawn  account,  reducing  it  apparently  to  that  extent. 
The  directors  testified  that  they  did  not  know  and  had 
never  heard  of  William  G.  Coldewey  having  over- 
drawn his  account  to  the  extent  that  he  did  do  it, 
nor  had  they  heard  that  he  had  overdrawn  it  at  all 
until  after  the  death- 6f  Anton  F.  Coldewey. 

That  certain  of  the  directors,  including  the  presi- 
dent, overdrew  their  accounts  at  times,  and  that 
other  persons  were  allowed  to  overdraw  their  accounts 
at  times,  is  not  material  here.  The  practice  in  a  bank 
of  alloiwing  its  customers  to  overdraw  their  accounts 
without  prearranged  security  is  a  matter  at  least  to 
be  determined  by  the  governing  body  of  the 
bank,  its  board  of  directors,  or  if  the  lK>ard  sees 
proper  to  delegate  that  matter,  and  does  del^ 
gate  it  to  its  president  or  cashier,  then  by  those 
oflBicers.  (Pryse  v.  Farmers  Bank,  17  Ky.  Law  Rep.^ 
1056,  33  S.  VV.,  532;  First  National  Bank  v.  Reese, 
25  Ky.  Law  Rep.,  778,  76  S.  W.,  384.)  But  if  the 
practice  as  a  business  course  is  allowed  by  the  bank 
at  all,  whether  by  direct  action  of  its  board  of  direct- 
ors, or  whether  by  its  cashier  or  president  under  the 
authority  delegated  to  them  by  the  board  of  direct- 
ors, the  propriety  of  allowing  particular  overdrafts 
is  one  that  addresses  itself  to  the  business  judgment 
and  discretion  of  the  officers  having  that  matter  in 
charge.  If  they  act  prudently  and  honestly,  they  will 
not  be  held  responsible  for  losses  that  occur  from  it. 
On  the  other  hand,  if^they  allow  the  funds  of  the 
bank  to  be  so  appropriated  by  a  customer  or  customers 
who  are  known  to  be  insolvent,  or  whose  assets  or 
business  would  not  justify  a  prudent  person  similarly 
situated  to  extend  them* such  credit,  they  will  be  liable 
to  the  bank  as  for  a  neglect  of  their  duty,  where  loss 
results  from  it. 

We  might  stop  this  case  here  on  the  facts ;  for,  even 
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if  this  overdrawing  of  accounts  by  a  customer  of  ap- 
pellant bank  was  a  practice  expressly  allowed  by  au- 
thority of  its  board  of  directors,  and  was  left  by  them 
as  a  matter  of  business  discretion  to  the  president 
and  cashier,  in  this  case  the  facts  show  that  the  line 
of  credit  extended  to  William  G.  Coldewey  was  far 
beyond  what  his  business  and  property  justified.  It 
was  a  reckless  employment  of  the  bank's  funds,  more 
than  negligent,  for  which  both  the  president  and 
cashier  would  be  liable  to  the  bank  as  for  a  neglect 
of  their  duties  and  a  breach  of  their  trust.  To  go 
further,  as  the  case  has  been  prepared  and  presented 
on  this  line,  we  find  that  the  powler  was  not  delegated 
by  the  board  of  directors,  or  by  the  advisory  com- 
mittee, to  the  president  and  cashier  to  loan  this  bank's 
funds  otherwise  than  upon  the  advice  and  consent 
of  the  advisory  committee,  or  of  the  board  of  direct- 
ors. The  loans  that  were  made,  for  such  is  the  ef- 
fect of  the  overdrafts  of  William  G.  Coldewey,  were 
not  by  the  consent  of,  nor  were  they  known  to,  the 
directors,  nor  to  the  advisory  committee.  It  appears, 
rather,  that  they  were  concealed  from  them.  This 
was  a  direct  breach  of  a  plain  duty  owing  by  these 
officials,  the  president  and  cashier,  to  the  bank  and 
its  stockholders  and  creditors,  for  which  they  should 
be  and  are  liable  to  the  bank ,  damage  to  it  having  re- 
sulted therefrom.  That  the  bank  has  not  seen  proper 
to  proceed  against  the  cashier  by  action  does  not  at 
all  lessen  the  liability  of  the  president  for  his  breach 
of  duty.  We  find,  however,  ihat  several  thousand 
dollars  of  these  overdrafts  occurred  after  March  13, 
1900,  the  last  time  Ainton  F.  Coldewey  appears  to 
have  been  at  the  bank,  acting  as  its  president.  After 
that  he  was  confined  to  his  home  by  sickness,  from 
which  he  died.  For  the  overdrafts  created  after 
March  13, 1900,  he  is  not  liable,  for  he  did  not  author- 
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ize  them ;  nor,  so  far  as  the  record  shows,  did  he  know 
that  they  were  being  created,  nor  was  it  within  his 
power  at  that  time  to  have  prevented  it.  For  allow- 
ing these  it  appears  that  the  cashier  alone  is  responsi- 
ble. 

A  matter  is  pleaded  in  defense  by  way  of  estoppel 
against  the  bank,  which  is,  that  on  September  12, 1900, 
William  G.  Coldewey  made  a  deed  of  trust  to  Gustave 
D.  Coldewey  of  all  the  assets  of  August  Coldewey  & 
Co.  and  of  his  individual  assets,  including  his  share 
in  his  father's  estate,  in  trust  for  the  payment  of  his 
business  creditors,  and  that  the  bank,  together  with 
other  business  creditors  of  August  Coldewey  &  Co., 
then  agreed,  in  consideration  of  that  conveyance,  not 
to  sue  William  G.  Coldewey,  but  to  look  only  to  the 
assets  so  conveyed  to  the  satisfaction  of  its  claims 
against  William  G.  Coldewey,  and  that  by  this  con- 
duct the  bank  had  estopped  itself  from  making  any 
claim  against  Anton  F.  Coldewey  for  losses  by  his 
breach  of  trust  as  president.  Before  a  matter  can 
operate  as  an  estoppel  in  pais,  it  must  be  shown  that 
the  party  pleading  it  has  been  prejudiced  in  some 
right  of  his  by  the  act  complained  of;  that  he  would 
have  done  something  which  he  could  have  done,  but 
for  the  act;  or  that  he  was  induced  to  do  something 
that  he  would  not  have  done,  but  for  it.  It  is  not 
shown  in  this  case  that  Anton  F.  Coldewey 's  estate 
was  injured  in  any  way  by  the  matter  pleaded  as  an 
estoppel.  Suppose  William  G.  Coldewey,  being  in- 
solvent, had  determined  or  threatened  to  avail  him- 
self of  the  Bankrupty  Act,  and  was  induced  to  forego 
that  in  the  bank's  favor  by  the  agreement  of  the 
bank  not  to  sue  him  upon  these  debts  for  a  definite 
time,  as  it  is  charged.  How  could  that  have  injured 
Anton  F.  Coldewey 's  estate!  In  the  first  place, 
making  the  deed  of  assignment  did  not  previBnt  Wil- 
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liam  G.  Coldewey  from  taking  the  benefit  of  the  bank- 
ruptcy statute.  In  the  next  place,  the  deed  of  assign- 
ment did  not  give  to  William  G.  Coldewey  anything 
of  his  own  estate  that  lie  was  not  ^ititled  to  under 
the  law,  without  regard  to  that  deed,  except  the  im- 
munity from  suit  for  a  certain  time.*  As  Anton  F. 
Coldewey  was  not  the  surety  of  William  G.  Coldewey, 
nor  his  guarantor,  nor  otherwise  bound  for  him  by 
contract  on  these  matters,  if  Anton  F.  Coldewey  had 
a  right  of  action  against  William  G.  Coldewey,  he 
still  had  it.  If  Anton  F.  Coldewey 's  estate  had  such 
right,  it  could  not  be  affected  by  the  agreement  be- 
tween the  bank  and  William  G.  Coldewey. 

Again,  if  the  bank  derived  any  benefit  or  advantage 
from  the  assignment  and  the  collateral  agreement, 
that  advantage  went  to  reduce  William  G.  Coldewey 's 
indebtedness  to  it,  and  to  the  extent  that  it  did  re- 
duce that  indebtedness  Anton  F.  Coldewey 's  liability 
to  the  bank  was  correspondingly  reduced.  There- 
fore, instead  of  being  a  detriment,  it  was  an  ad- 
vantage to  Anton  F.  Coldewey 's  estate  that  the  agree- 
ment was  made.  There  was  no  privity  between 
Anton  F.  Coldewey,  William  G.  Coldewey,  and  the 
bank  in  this  matter.  William  G.  Coldewey  was 
bound  to  the  bank  upon  his  implied  contract  to  repay 
it  the  money  had  and  received  by  him.  Anton  F. 
Coldewey  was  bound  to  the  bank  for  his  tort,  wherein 
he,  in  neglect  of  his  duty,  or  in  fraud,  suffered  his 
son  to  withdraw  the  funds  of  the  bank,  without  con- 
sent of  the  board  of  directors  or  the  advisory  com- 
mittee, and  without  collateral  or  other  security, 
whereby  the  bank  sustained  the  loss.  This  is  not 
such  a  relation  as  that  a  release  of  one  of  the  parties 
bound  would  release  the  other.  (Brannin  v.  Loving, 
82  Ky.,  377,  6  Ky.  Law  Rep.,  328.) 

It  may  be  true,  as  claimed  by  appellees,  and  as 
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indicated  by  the  opinion  of  the  learned  chancellor 
who  tried  this  case,  that  the  cashier  was  more  cul- 
pable in  the  matter  of  allowing  these  overdrafts  than 
was  the  president.  It  may  furthermore  be  true,  as 
claimed,  that  others  of  the  board  of  directors  were 
culpably  negligent  in  the  matter,  though,  if  these 
facts  were  all  so,  the  bank's  right  of  action  is  for  the 
tort  against  all  of  its  derelict  officers  who  have  oc- 
casioned its  loss.  The  action  may  be  against  all,  or 
it  may  be  against  one  or  more.  The  bank's  legal 
right  to  recover  the  loss  indicated  by  this  opinion 
against  Anton  F.  Coldewey's  estate  appears  to  be 
clear  in  law.  The  unsecured  notes  executed  by  Wil- 
liam G.  Coldewey  in  part  settlement  of  his  over- 
drafts, after  they  had  been  created,  are  to  be  treated 
as  the  overdrafts  are.  These  settlements  were  not 
a  loaning  of  the  bank's  money  by  its  board  of  direct- 
ors, but  simply  reduced  to  definite  form  the  evidence 
and  amount  of  the  liability  to  it  previously  created 
by  the  overdrafts  wrongfully  permitted  by  the  presi- 
dent and  cashier. 

The  judgment  of  the  circuit  court  to  the  contrary 
is  reversed  and  cause  remanded,  with  directions  to 
enter  judgment  in  conformity  with  this  opinion. 

Petition  for  rehearing  by  appellee  overruled. 


Case  98.— ACTION  ON  CROSS  PETITION  BY  BEIXE  JENKINS 
AGAINST  THE  SUN  LIFE  INSURANCE  CO.  OP  AMERICA 
ON  AN  INDUSTRIAL  POLICY  OF  INSURANCE.— June  15. 

Jenkins  v.  Sun  Life  Ins.  Co.  of  America. 

Appeal  from  Jefferson  Circuit  Court,  Chancery 
Branch  (2d  Division). 
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Samuel  B.  Kirby,  Judge. 

Judgment  for  defendant.    Plaintiff  appeals.    Af- 
firmed. 

Industrial  Insurance--«Rights  of  Parties — ^Reserved  E^nd — Trans- 
fer of  Liability — Consent  of  Insured. 

Industrial  Insurance— Rights  of  Partiepr— Under  subdiv.  3,  sec. 
669,  Ky.  Stats.,  it  is  provided:  "On  policies  of  industrial 
insurance  when  the  weekly  premiums  are  less  than  50  cents 
it  shall  be  optional  with  the  company  issuing  the  policy  to 
pay  either  the  cash  surrender  value  or  issue  a  paid-up  policy 
of  insurance,  and  upon  such  payments  the  company  shall 
be  absolutely  released  from  all  further  claims  or  demands 
whatsoever  under  or  by  reason  of  said  policies  which  shall 
then  be  cancelled."  Where  appellant  had  a  policy  in  the 
Sun  Life  Insurance  Co.  of  America,  by  the  terms  of  which, 
in  consideration  of  10  cents  per  week,  it  agreed  to  pay  at  her 
death  $144  to  her  personal  representative,  and  by  an  ar- 
rangement between  the  Sun  Life  Co.  and  the  Metrop<Hitan 
Life  Insurance  Co.  the  latter  agreed  to  assume  all  the  out- 
standing policies  of  the  Sun  Life  Co.,  to  which  appellant 
consented,  anxi  thereafter  continued  to  pay  her  premiums 
to  the  Metropolitan  Co.,  she  is  not  entitled,  in  an  action 
against  the  Sun  Life  Co.,  to  recov^eir  any  part  of  its  reserved 
fund,  as  under  the  statute  said  company  had  the  right, 
where  the  weekly  premiums  were  less  than  50  cents,  either 
to  pay  their  cash  surrender  valuef  or  issue  a  paid-up  policy. 

THUM  ft  OLAiRK  for  appellants. 


POINTS   AND   AUTHORITIES. 

1.  The  cross  plaintiflF,  Jenkins,  has  the  right  to  sue  for  herself 
and  all  others  similarly  situated.  (Civil  Code,  sec.  25;  1  Pom- 
eroy's  Bq.,  245,  et  seq.) 

2.  There  is  no  improper  Joinder  and  the  court  below  has  jurisdic- 
tion. (Commonwealth  v.  Scott,  65  Si.  W.,  569;  Wehle  v.  Common- 
wealth, 61  S.  W.,  35.)  '^ 

3.  The  reserve  Is  a  trust  fund  for  policy  holders.  "When  the 
Sun  Life  was  released  from  its  liabilities  on  policies  and  the 
policy  holders  consented  to  the  aa^upption  of  their  policies  by 
the  Metropolitan,  it  followed  as  a  part  of  that  assumption  that 
the  Metropolitan  should  provide  sufficient  reserve,  which  it 
should  take  from  the  Sun  Life  or  out  of  its  own  surplus.  Hav- 
ing provided  a  reserve  out  of  its  own  surplus,  the  old  reserve  on 
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the  Sun  Life  policies  became  the  property  of  policy  holders. 
The  stencil  release  Is  not  broad  enough  to  deprive  policy  holders 
of  their  interest  in  the  reserve,  but  only  released  the  Sun.  Life 
from  the  preformance  of  the  policy.  A  reserve  is  a  trust  fond 
for  policy  holders.  (Ky.  Stats.,  sec.  653;  lb.,  chap.  32,  subdiv. 
8;  lb.,  fiubdiv.  2;  lb.,  sec.  659,  and  amendment  thereto;  Acts 
1902,  Mar.  28,  1902;  People  V.  Empire  Hut.  Ufe  Ins.  Co.,  92  N. 
Y.,  105.) 

MUIR  WIEISINQER,  F.  M.  SACKETT  and  HUMFHIRB7,  HINB8 
&  HiUMPHRBT  for  appellees. 


POINTS   AND   AT7TH0BITIES. 

1.  The  cross  petition  should  have  been  stricken  from  the  flies 
because  not  germane  to  the  original  petition.  (Civil  Code,  sec. 
96;  Wills  V.  Boyd,  1  Duvall,  366;  Crabtree  v.  Banks,  1  Met.,  484; 
Royce  v.  Reynolds,  10  Bush,  286.) 

2.  The  cross  petition  stated  no  cause  of  action.  (Chap.  32, 
Ky.  Stats.) 

Opinion  by  Judge  Payntbr — Affirming. 

The  Sun  Life  Ins.  Co.  of  America  is  a  corporation 
organized  under  the  laws  of  this  State.  It  is  not 
a  mutual,  but  a  stock  company.  It  was  engaged  in 
what  is  known  as  ** industrial  insurance.'*  It  had  is- 
sued policies  of  insurance  on  the  lives  of  various  per- 
sons. It  desired  to  retire  from  business,  and  on 
December  9, 1902;  entered  into  an  agreement  with  the 
Metropolitan  Life  Ins.  Co.,  by  the  terms  of  which  the 
latter  company  agreed  to  assume  its  outstanding 
policies  of  insurance,  with  the  consent  of  the  several 
holders  and  owners  thereof,  and  to  carry  out  all  the 
provisions  of  such  policies.  It  was  also  provided 
that  the  Metropolitan  Co.  was  entitled  to  receive  all 
premiums  thereafter  paid  on  the  policies  which  it 
assumed  with  the  consent  of  the  owners,  and  was  to 
pay  the  death  claims  arising  thereunder.  It  was 
further  provided  that,  where  the  holder  of  a  policy 
refused  to  release  the  Sun  Co.  and  consent  that  the  . 
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Metropolitan  Co,  might  assume  the  liability  thereon, 
the  Sun  Co.  was  to  assign  to  the  Metropolitan  Co.  all 
premiums  thereafter  received  on  such  policies,  and  in 
consideration  thereof  the  Metropolitan  Co.  would  in- 
sure the  Sun  Co.  against  claims  which  might  be  as- 
serted thereunder.  It  was  further  agreed  that  all 
policies  which  the  Metropolitan  Co.  assumed  with  the 
consent  of  the  holders  were  to  be  stamped  with  the 
contract  of  assumption,  and  each  contract  was  to 
contain  a  release  of  the  Sun  Co.  by  the  policy  holder. 
The  effect  of  the  contract  was  to  require  the  Metro- 
politan Co.,  so  far  as  the  policy  holder  of  the  Sun 
Co.  would  consent,  to  stand  in  the  shoes  of  the  Sun 
Co.,  and  thus  be  responsible  to  the  insured  instead 
of  the  Sun  Co.  There  are  other  provisions  in  the 
contract  unnecessary  to  recite.  We  will  not  state  the 
steps  taken  in  the  action  in  the  lower  court  by  which 
the  appellee,  Belle  Jenkins,  became  a  party  thereto. 
It  is  sufficient  to  say  that  the  court  allowed  her  to 
be  made  a  party  on  a  cross-petition,  and  we  do  not 
pass  upon  the  question  as  to  whether  the  court  erred 
in  that  respect,  because  we  prefer  to  decide  the  im- 
portant and  controlling  question  in  the  case.  It  ap- 
pears the  court  sustained  a  demurrer  to  her  cross- 
petition  as  amended,  and  that  action  of  the  court 
is  here  for  review. 

The  Sun  Co.  issued  to  the  appellant  a  policy  of 
insurance  on  her  life,  by  the  terms  of  which,  in  con- 
sideration of  10  cents  per  week,  it  agreed  at  her 
death  to  pay  her  personal  representative  $144.  She 
had  been  paying  on  it  some  time  when  a  contract 
was  entered  into  by  the  Sun  Co.  and  the  Metropolitan 
Co.  It  is  averred  in  her  petition  that  the  Sun  Co. 
has  a  large  reserve  fund,  and  that  her  part  of  it 
amounted  to  $20.13;  and  she  seeks  by  this  action 
to  recover  that  sum  for  herself i  and  other  sums  for  a 
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class  of  policy  holders  situated  like  herself.  She 
agreed  that  the  Metropolitan  Co.  might  assume  the 
liability  which  existed  under  her  policy  against  the 
Sun  Co.  With  her  consent  there  was  stamped  upon 
her  policy  by  the  Metropolitan  Co.  an  indorsement  as 
follows:  ''The  Metropolitan  Life  Ins.  Co.  hereby  as- 
sumes this  policy  as  its  own,  provided  the  same  is 
in  force  by  its  terms,  and  agrees  with  the  owner 
thereof  to  perform  the  same  in  place  of  the  Sun  Life 
Ins.  Co.  of  America,  and  the  owner  of  this  policy 
hereby  agrees  to  accept)  the  Metropolitan  Life  Ins. 
Co.  as  a  party  to  this  policy  in  place  and  release  of  the 
Sun  Ins.  Co.  of  America,  and  to  pay  all  premiums  to 
the  Metropolitan  Life  Ins.  Co.  This  contract  is 
placed  upon  this  policy  by  agreement  of  the  owner 
thereof.  In  witness  thereof,  the  Metropolitan  Life 
Ins.  Co.  has  by  its  president  and  secretary  executed 
this  agreement.''  It  will  be  observed  by  the  terms 
of  the  contract  she  agreed  to  accept  the  Metropolitan 
Co.  as  a  party  to  this  policy  in  place  and  release  of 
the  Sun  Co.,  and  she  agreed  to  pay  the  premiums  to 
the  Metropolitan  Co.  It  was  made  in  accordance 
with  the  agreement  that  existed  between  the  Sun 
Co.  and  the  Metropolitan  Co.  Since  the  indorsement 
was  made  upon  her  policy  she  has  continued  to  pay 
premiums  to  the  Metropolitan  Co.  She  had  the  same 
right  to  make  the  contract  with  the  Metropolitan  Co. 
that  it  would  assume  the  liability  of  the  Sun  Co.  as 
she  had  to  make  the  contract  with  the  Sun  Co.  for  a 
policy  of  insurance.  She  is  bound  by  the  contract 
which  she  has  made.  The  Metropolitan  Co.  is  re- 
quired to  carry  out  the  obligations  which  the  Sun  Co. 
assumed  when  it  issued  the  policy.  Everything 
which  the  Sun  Co.  agreed  to  do,  the  Metropolitan  Co., 
with  her  consent,  assumed  to  do  for  her.  There 
is  not  the  slightest  doubt  about  her  right  to  enforce 
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against  the  Metropolitan  Co.  whatever  rights  existed 
by  the  terms  of  the  contract.  Therefore  she  is  not 
in  the  slightest  degree  prejudiced  by  the  contract 
which  she  made,  unless  the  Metropolitan  Co.  should 
ultimately  be  unable  to  perform  the  obligations  im- 
posed by  the  policy.  If  that  be  true,  then  she  suffers 
from  a  risk  that  she  voluntarily  assumed,  and  she 
can  not  complain  of  the  Sun  Co.  In  some  way  the 
appellant  seems  to  think  that  she  is  entitled  to  part 
of  the  reserve  fund  of  the  Sun  Co.  While  she  held 
the  policy  in  the  Sun  Co.  she  had  a  right  to  look  to 
that,  together  with  other  assets  of  the  company,  for 
the  faithful  performance  of  the  terms  of  her  policy; 
but,  as  we  have  said,  she  surrendered  that  right  when 
she  permitted  the  other  company  to  assume  all  the 
liability  imposed  by  the  policy. 

In  subdiv.  3,  sec.  659,  Ky.  Stats.,  1903,  it  is  pro- 
vided: ''On  policies  of  industrial  insurance,  where 
the  weekly  premiums  are  less  than  50  cents  each,  it 
shall  be  optional  with  the  company  issuing  said  policy, 
to  pay  either  the  cash  surrender  value,  or  issue  a 
paid-up  policy  of  insurance,  and  upon  such  payments, 
the  company  shall  be  absolutely  released  from  all 
further  claims  or  demands  whatsoever,  under  or  by 
reason  of  said  policies,  which  shall  then  be  can- 
celled.'* 

This  provision  of  the  statutes  gives  the  company 
the  option  when  premiums  are  less  than  50  cents, 
either  to  pay  their  cash  surrender  value,  or  issue  a 
paid-up  policy  of  insurance,  and  upon  such  payment 
the  company  shall  be  absolutely  released  from  all 
further  claims  or  demands  whatsoever  under  the 
terms  of  the  policy.  If  the  appellant  had  never  re- 
leased the  Sun  Co.,  and  had  made  certain  yearly  pay- 
ments, and  then  had  failed  to  pay  a  premium,  she 
wouldi  xmder  another  clause  of  sec.  559,  Ky.  Stats., 
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have  been  entitled  to  the  surrender  ^  value  of  her 
policy.  To  obtain  this  she  would  have  been  com- 
pelled to  surrender  her  policy  in  the  Sun  Co.  So, 
had  she  remained  a  policy  holder  in  that  company, 
this  action  could  not  have  been  maintained  against 
it  upon  the  facts  averred  in  her  petition.  We  are 
of  the  opinion  that  her  cross-petition  did  not  state  a 
cause  of  action. 
The  judgent  is  affirmed. 


Case  99.— SUIT  BETWEEN  PRANK  A.  DROBGE,  CLERK  OF 
THE  KENTON  CIRCUIT  CK)URT,  AND  M.  D.  MoINBRNBT, 
SHERIFF  OF  KENTON  COUNTY,  TO  TEST  THE  VAUD- 
ITY  OF  THE  ACT  OF  1904,  MAKING  THE  CIRCUIT 
CLERK  A  MEMBER  OF  THE  ELECTION  BOARD  IN  CITIES 
OF  THE  SECOND  CLASS  IN  PLACE  OF  THE  SHERIFF 
OF  THE  COUNTY.— June  15. 

Droege,  Cirqiit  Clerit  v.  Mclnerney,  Sheriff. 

Appeals  from  Kenton  Circuit  Oourt. 

John  M.  Lassino,  Circuit  Judge  15th  District^  Pre- 
siding. 

Judgment  for  defendant.    Plaintiff  appeals.    Af- 
firmed. 

Election  Boards-Cities  of  Second  Class— SubstMutlng  drcait 
Clerk  for  SherifT— Special  Legislation— Sec.  69  of  the  Con- 
stitution provides  that  the  General  Assembly  shall  not  pass 
any  local  or  special  act  "to  provide  for  conducting  elections." 
Ift  also  provides  that  in  all  cases  where  a  general  law  can  be 
made  applicable  no  special  law  shall  be  enacted.  Held— 
That  the  amended  act  of  March  22,  1904,  providing  that  'in 
counties  containing  cities  of  the  second  class  the  circuit 
clerk  of  the  county  shall  be  a  member  of  the  election  board 
instead  of  the  sheriff/'  Is  special  legislation,  and,  therefore* 
unoonstittttional  and  void. 
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MTBRS  ft  HOWARD  for  appellant. 

We  contend  that  although  It  may  be  a  fact  that  the  counties 
of  Kenton,  Campbell,  Fayette  and  McCracken  are  the  only  counties 
in  the  State  containing  cities  of  the  second  class,  the  statute  in 
question  would  apply  to  all  counties  containing  cities  of  that  class 
within  the  Sta'te,  and  Is  clearly  within  the  principles  announced 
in  the  decisions  herein  referred  to.  In  these  two  cases  the 
questions  presented  and  the  statutes  in  question  were  Identical, 
and  the  same  as  the  question  now  before  this  court,  and  we  are 
unable  to  see  how  this  proposition  could  come  more  squarely 
before  the  court  for  its  construction  than  it  did  in  those  cases. 


AUTHORITIES   CITED. 

Constitution,  sec.  69,  sub-sec.  20;  Constitution,  sec.  59,  sub-sec. 
18;  Stone,  Auditor  v.  Wilson,  and  Stone,  Auditor  v.  Winston,  19 
Ky.  Law  Rep.,  126  and  1483,  respectively;  Southerland  on  Statu- 
tory Construction;  Hanlon  v.  Board  of  Commissioners  of  I!*loyd 
County,  53  Ind.,  123;  State  and  Hargrave  v.  Rutz,  Auditor,  62 
Ind.  Repts.,  160;  Darrow  v.  The  People,  8  Col.,  417;  Ky.  Stats., 
sec.  2998;  Walston,  ftc.  v.  City  of  Louisville,  66  S.  W.,  383;  Simp- 
son V.  Kentucky  Cltizene  Building  and  Loan  Association,  41 
S.  W..  570;  Ky.  Stats.,  sec.  864;  City  of  Louisville  v.  Kuntz,  20 
Ky.  Law  Rep.,  805. 

WM.  O.  BYRNE  for  appellee.  '  ~ 

The  act  of  March  22d  is  unconfititutional,  because,  first,  it  is 
violative  of  sub-sec.  20  of  sec.  59  of  the  Constitution,  which  pro- 
vides that  the  General  Assembly  shall  not  pass  local  or  special 
acts  to  provide  for  conducting  elections;  second,  it  is  violative 
of  sub-sec.  29  of  sec.  59  of  the  Constitution,  which  provides  that 
"in  all  other  cases  where  a  general  law  can  be  made  applicable 
no  special  law  shall  be  enacted;"  third,  it  is  in  conflict  with  sec. 
60  of  the  Constitution,  which  provides:  "The  General  Assembly 
shall  not  indirectly  enact  any  special  or  local  act  by  the  repeal 
In  part  of  a  general  act,  or  by  exempting  from  the  operation  of 
a  general  act,  any  city,  town,  district  or  county.  No  law  shall 
be  enacted  granting  powers  or  privileges  in  any  case  where  the 
granting  of  such  powers  or  privileges  shall  have  been  provided 
for  by  a  general  law." 

AUTHORITIES   CITED. 

Act  of  General  Assembly,  approved  March  22,  1904;  act  of  Gen- 
eral Assembly,  approved  October  24,  1900;  sub-sec.  20  of  sec.  59 
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of  the  Constitution  of  Kentucky;  sub-sec.  29  of  sec.  59  of  the  Con- 
stitution of  Kentucky;  sec.  60  of  the  Constitution  of  Kentucky; 
sec.  70,  Kentucky  Election  Laws;  Sutherland  on  Stat.  Constmc- 
tion,  sec.  127;  Am.  &  Eng.  Enc.  of  Law,  2d  Ed.,  vol.  26,  p.  683; 
Simpson  v.  Kentucky  Citizens  Building  &  Loan  Association,  101 
Ky.,  496;  City  of  Louisville  v.  Kuntz,  104  Ky.,  584;  Safety  Build- 
ing &  Loan  Company  y.  Ecklar,  106  Ky.,  115;  B.  M.  Love  v.  Bd. 
J.  Uddle,  26  Utah,  62. 

Opinion  by  Chief  Justice  Hobson — Affirming. 

By  the  act  of  October  24, 1900  (Laws  1900,  Special 
Session,  p.  29,  chap.  5,  sec.  2),  a  county  board  of  elec- 
tion commissioners  was  created.  The  act  contained 
this  provision:  **Tha  sheriff  of  the  county  by  virtue 
of  his  office  shall  be  a  member  of  said  board  and  shall 
preside  at  its  meetings,  and  in  case  of  disagreement 
between  the  other  members  of  said  board,  acting  as 
umpire  he  shall  be  permitted  to  vote.  *  *  *  In 
counties  where  there  is  no  sheriff  or  where  from 
other  causes  the  sheriff  can  not  act  the  circuit  clerk 
shall  act  in  his  place."  (Ky.  Stats.,  1903,  sec.  1596a, 
sub-sec.  2.) 

By  an  act  approved  March  22,  1904  (Acts  1904,  p. 
197,  chap.  93),  the  words  last  above  quoted  were 
changed  to  read  as  follows:  **In  counties  where  there 
is  no  sheriff,  and  in  counties  containing  cities  of  the 
second  class,  or  where,  from  any  cause  the  sheriff  can 
not  act,  the  circuit  court  clerk  of  the  county,  by  virtue 
of  his  office,  shall  be  a  member  of  said  board  instead 
of  the  sheriff,  and  shall  act  in  the  place  of  and  is 
given  all  the  rights  and  powers  that  are  given  to 
sheriffs  imder  this  section." 

Appellant,  Frank  A.  Droege,  is  the  circuit  clerk  of 
Kenton  county,  and  appellee,  M.  D.  Mclnemey,  is 
the  sheriff.  This  is  a  controversy  between  them  as 
to  the  validity  of  the  act  of  1904,  in  so  far  as  it  pro- 
vides that  in  coimties  containing  cities  of  the  second 


Digitized  by 


Google 


Vol.  120.]         APBIL  TERM,  1905.  799 . 

Droege.  Circuit  Clerk  v.  Mclnemey.  S'heriff. 

class  the  circuit  clerk,  by  virtue  of  his  office,  shall  be  a 
member  of  the  board,  instead  of  the  sheriff.  The 
circuit  court  held  the  act  invalid,  and  the  clerk  ap- 
peals. 

Sec.  59  of  the  Constitution  provides  that  the  Gen- 
eral Assembly  shall  not  pass  any  local  or  special 
acts  *'to  provide  for  conducting  elections."  It  also 
provides  that,  in  all  cases  where  a  general  law  can 
be  made  applicable,  no  special  law  can  be  enacted. 

In  1  Sutherland  on  Statutory  Construction,  sec. 
203,  the  rule  is  thus  stated:  ''Whether  or  not  an  act 
is  class  legislation,  or  whether  or  not  it  is  a  general 
or  special  law,  depends  fundamentally  upon  a  ques- 
tion of  classification.  When  an  act  is  assailed  as 
class  or  special  legislation,  the  attack  is  necessarily 
based  upon  the  claim  that  there  are  persons  or  things 
similarly  situated  to  those  embraced  in  the  act,  and 
which  by  the  terms  of  the  act  are  excluded  from  its 
operation.  The  question  then  is  whether  the  persons 
or  things  embraced  by  the  act  form  by  themselves  a 
proper  and  legitimate  class  with  reference  to  the 
purposes  of  the  act.  It  is  agreed  on  all  hands  that 
the  Constitution  does  not  forbid  a  reasonable  and 
proper  classification  of  the  objects  of  legislation. 
The  question  is,  what  is  reasonable  and  proper  in  the 
premises?'' 

In  Safety  Building  &  Loan  Company  v.  Ecklar,  106 
Ky.,  115,  20  Ky.  Law  Eep.,  1770,  50  S.  W.,  50,  this 
court  said:  *'We  assert  it  to  be  elementary  that  the 
true  test  whether  a  law  is  a  general  one,  in  the  consti- 
tutional sense,  is  not  alone  that  it  applies  equally  to 
all  in  a  class — though  that  is  also  necessary — ^but,  in 
addition,  there  must  be  distinctive  and  natural  rea- 
sons inducing  and  supporting  the  classification.  A 
law  does  not  escape  the  constitutional  inhibition 
against  being  a  special  law  merely  because  it  applies 
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to  all  of  a  class  arbitrarily  and  xinreasonably  de- 
fined.''    ' 

The  same  rule  was  announced  in  Louisville  v. 
Kuntz,  104  Ky.,  584,  20  Ky.  Law  Rep.,  805,  47  S.  W., 
592;  See,  also,  26  Am.  &  Eng.  Ency.  of  Law,  683.) 

In  Stone,  Auditor  v.  Wilson,  39  S.  W.,  49,  19  Ky. 
Law  Rep.,  126,  sec.  1776,  Ky.  Stats.,  1894,  regulat- 
ing the  compensation  of  clerks  in  counties  having  a 
population  of  over  40,000  and  less  than  75,000  was 
held  valid. 

In  Winston  v.  Stone,  Auditor,  102  Ky.,  423, 
19  Ky.  Law  Rep.,  1483,  43  S.  W.,  397,  sec.  1761,  Ky. 
Stats.,  1894,  regulating  the  compensation  of  oflScers 
in  counties  having  a  population  of  over  75,000  was 
held  not  special  or  local  legislation.  But  in  both 
of  these  cases  the  classification  which  the  Legislature 
made  was  not  arbitrary  or  unreasonable.  There  are 
distinctive  and  natural  reasons  supporting  the  classi- 
fication, for  it  necessarily  follows  that  in  counties 
having  a  large  population  the  fees  of  the  county 
officers  are  much  larger  than  in  counties  having  a 
smaller  population,  and,  although  in  the  smaller 
counties  all  the  fees  of  the  office  may  be  barely  suffi- 
cient to  support  the  officer,  in  the  counties  having  a 
large  population  a  part  of  the  fees  may  be  adequate 
for  this  purpose,  and  the  surplus  may  be  turned  into 
the  State  treasury.  The  limitation  of  the  compensa- 
tion of  the  officers  takes  away  the  temptation  to  use 
large  sums  of  money  to  obtain  the  office,  and  also 
tends  to  promote  the  public  service. 

In  Walston  v.  Louisville,  23  Ky.  Law  Rep.,  1852, 
66  S.  W.,  385,  sec.  2998,  Ky.  Stats.,  1899,  which 
provides  that,  in  cities  of  the  first  class,  interest  shall 
run  at  a  certain  rate  on  impaid  tax  bills,  was  held 
constitutional.  But  this  section  is  part  of  the  act 
for  the  government  of  cities  of  the  first  clasS|  and 
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the  Legislature  is  given  by  the  Constitution  power 
to  regulate  the  government  of  each  class  of  cities. 
It  has,  therefore,  power  to  provide  such  regulations 
to  secure  the  prompt  payment  of  taxes  as  may  be 
necessary,  and  regulations  that  may  be  necessary 
in  one  class  of  cities  may  not  be  necessary  in  another 
class.  In  other  words,  as  to  the  classification  here, 
learned  counsel  has  referred  us  to  a  number  of  deci- 
sions in  other  States,  but  they  seem  only  to  be  in 
line  with  those  referred  to.  In  the  case  before  us 
there  are  no  distinctive  or  natural  reasons  that  the 
sheriff  should  be  a  member  of  the  county  board  of 
election  commissioners  in  all  the  counties  of  the  State 
except  those  containing  a  city  of  the  second  class, 
or  that  the  circuit  clerk  in  the  latter  counties  should 
be  substituted  in  place  of  the  sheriff.  To  except 
counties  containing  a  city  of  the  second  class 
out  of  the  operation  of  the  general  rule  is  to  define  a 
class  arbitrarily  and  unreasonably.  If  the  Legis- 
lature may  do  this,  it  may  provide  that  the  county 
clerk  in  counties  containing  a  city  of  the  third  class 
shall  be  a  member  of  the  board,  or  the  jailer  in  coun- 
ties containing  a  city  of  the  fourth  class,  or  the 
coroner  in  counties  containing  a  city  of  the  fifth  class. 
If  this  may  be  done,  under  the  Constitution,  as  to  the 
board  of  election  commissioners,  the  same  principle 
may  be  applied  by  the  Legislature  in  all  matters  re- 
lating to  elections,  from  the  preparation  of  the  bal- 
lots to  the  counting  of  the  votes  and  the  determina- 
tion of  the  result.  So  there  would  be  no  uniformity 
at  all  of  the  law  regulating  elections.  This  would  de- 
feat the  plain  purpose  of  the  Constitution. 
Judgment  affirmed. 

vol.  120-51 
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Case  100.— ACTION  BY  N.  B.  HOLDER'S  ADMINISTRATOR 
FOR  A  SETTLEMENT  OF  HER  ESTATE,  INVOLVINQ  A 
SALE  OF  REAL  ESTATE  CLAIMED  BY  HJSR  HUSBAND 
AS  A  HOMESTEAD.— June  17. 


Holder's  Adm'r  ▼•  Holder. 

Appeal  from  Montgomery  Circuit  Court. 

Allie  W.  Young,  Circuit  Judge. 

From  the  judgment  plaintiff  appeals.    Affirmed. 

Homestead — Occupation— Rights    of    Husband— Wife's    Ante-nap- 
tial  Creditors. 

1.  Homestead — Creditors  of  deceased,  who  became  such  while  she 

was  a  single  woman  and  owned  certain  land  which  thereafter 
became  the  homestead  of  herself  and  husband,  were  not  en- 
titled to  claim  that  the  land  was  not  homestead  as  against 
them. 

2.  Occupation— Rights   of   Husband — The   homestead   of   a  wife 

continues  after  her  death  for  the  benefit  of  her  sunrlTiag 
husband,  and  exists  as  long  as  he  continues  to  occupy  the  land, 
though  he  has  neither  family  nor  children. 

3.  WHfe's   Ante-nuptial   Creditors — ^Where,  after  deceased's  mar- 

riage, she  and  her  husband  lived  on  rented  property,  which 
adjoined  certain  land  inherited  by  her,  which  she  and  her 
husband  cultivated  and  used  for  p&sture,  the  land  so  used 
was  exempt  as  homestead. 

PRE  WITT  ft  SENFF  for  appellant. 

We  realize  that  the  law  favors  homesteads,  and  eq[>ecially 
where  there  is  a  family,  but  in  this  case  N.  E.  Holder  died  withoat 
issue;  Wm.  Holder  has  no  one  dependent  upon  him  for  support; 
neither  of  the  parties  ever  expressed  any  intention  to  occupy  said 
land  as  a  homestead;  never  resided  thereon,  nor  is  there  any  mg- 
gestion  even  that  either  of  them  ever  intended  to  do  so;  the  credit 
was  extended  to  her  while  she  was  a  single  woman,  owning  this 
land  in  fee  simple,  her  creditors  knowing  her  to  be  solv^it,  and 
to  say  that  by  her  marriage  with  W!m.  Holder  she  could  lessen 
the  security  of  the*  creditors,  and  her  husband  given  a  home- 
stead in  her  land  as  against  pre-existing  debts,  seems  to  be  both 
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inequitable  and  unjust.  It  means,  if  the  Judgment  of  the  lower 
court  is  sustained,  that  these  creditors  will  lose  their  debts, 
which  debts,  too,  were  good  when  contracted,  she  having  land 
out  of  which  they  could  be  made,  and  the  credit  extended  with 
this  belief. 

AUTHORITIES  CITED. 

Park  V.  Wright,  25  Ky.  Law  Rep.,  128;  sec.  1702,  Ky.  Stilts. 


R.  A.  MITCHELL  for  appellee. 


SUMMARY. 


Nannie  E.  Holder  inherited  thirty  acres  of  land  in  1900.  She 
married  William  Holder  in  1902.  They  lived  together  as  man 
and  wife,  keeping  house  until  1903. 

During  the  years  1902  and  1903  they  were  husband  and  wife, 
living  adjacent  to  the  thirty  acres  of  land,  keeping  house,  cul- 
tivating it,  and  ufiing  it  for  domestic  purposes. 

In  1903  Nannie  E.  Holder  died,  and  her  husband,  William 
Holder,  has  occupied  the  land  as  his  home  ever  since.  It  is 
asked  to  divest  him  of  his  homestead.  The  question  is  respect- 
fully submitted. 

AUTHORIOXES   CITED. 

Bennett  v.  Baird,  81  Ky.,  557;  Mason  v.  Columbia  Finance  Trust 
Co..  99  Ky.,  117;  VanMeter  v.  VanMeter,  12  Ky.  Law  Rep.,  214; 
Redmond  v.  Citizens  Bank  of  Paris,  19  Ky.  Law  Rep.,  137;  Don- 
elson  V.  Richart,  22  Ky.  Law  Rep.,  1268;  Nichols  v.  Bennett,  78 
Ky.,  632. 

Opinion  by  Judge  Paynter — Affirming. 

The  personal  representative  of  N.  E.  Holder  insti- 
tuted this  action  to  settle  her  estate,  and  for  the  sale 
of  land  left  by  her  to  pay  the  debts  which  her  per- 
sonal property  was  insufficient  to  pay.  The  husband, 
Wm.  Holder,  resisted  the  sale  of  the  real  estate  upon 
the  ground  that  it  was  of  less  value  than  $1,000,  and 
that  he  was  entitled  to  the  use  of  it  as  a  homestead. 
For  the  creditors  it  is  contended  that  he  is  not  en- 
titled to  the  homestead  in  the  property,  because  the 
debts  were  contracted  while  the,  decedent  was  a  single 
woman,  and  when  she  did  not  live  on  the  land  or 
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claim  it  as  a  homestead.  The  position  of  the  credit- 
ors whose  debts  were  contracted  mider  the  circum- 
stances detailed  is  imtenable. 

This  court,  in  the  case  of  Nichols  v.  Sennitt,  78 
Ky,,  632,  1  Ky.  Law  Rep.,  397,  held  that,  if  the  land 
was  purchased  or  improvements  made  prior  to  the 
creation  of  the  debt,  the  homestead  right  exists  when 
the  claimant  is  in  occupancy  as  a  housekeeper  in 
good  faith  at  the  time  the  attempt  is  made  to 
subject  it  by  execution  to  the  payment  of  the 
debt.  In  this  opinion  the  court  criticised  the  case  of 
Griffin  v.  Proctor,  14  Bush,  572,  and  said  that  the 
contrary  view  expressed  in  that  case  was  merely  the 
opinion  of  the  judge  who  wrote  the  opinion. 

In  the  case  of  Hensey  v.pensey's  Adm'r,  92  Ky., 
164,  13  Ky.  Law  Rep.,  426*  17  S.  W.,  333,  the  court 
recognized  the  correctness  of  the  rule  announced  in 
Nichols  V.  Sennitt.  Counsel  for  appellant  is  evi- 
dently misled  by  the  case  of  Park  v.  Wright,  74  S. 
W.,  712,  25  Ky.  Law  Rep.,  128,  where  the  contrary 
doctrine  is  announced.  The  court's  attention  in  that 
case  was  not  called  to  the  case  of  Nichols  v.  Sennitt 
and  Hensey  v.  Hensey 's  Adm'r. 

There  is  a  more  serious  question  in  this  case  than 
the  one  considered.  After  she  had  inherited  the 
land  she  married  the  appellee.  Holder,  who  was  her 
husband  at  the  time  of  her  death.  There  was  an  in- 
different house  on  the  30  acres  of  land  herein  in- 
volved, and  the  decedent  and  her  husband  rented 
an  adjoining  place  and  lived  on  it,  but  used  the  wife's 
land  in  connection  therewith  by  cultivating  part  of 
it,  and  using  the  balance  of  it  for  pasture  purposes. 
The  homestead  of  the  wife  continues  after  her  death 
for  the  benefit  of  the  surviving  husband.  (Bitter 
V.  Huffman,  50  S.  W.,,  1101,  21  Ky.  Law  Rep.,  111.) 
It  exists  so  long  as  he  continues  to  occupy  tiie  land. 
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although  he  has  neither  family  nor  children  living 
with  him.  (Ellis  v.  Davis,  90  Ky.,  183,  11  Ky.  Law 
Rep.,  893,  14  S.  W.,  74.)  The  question  is,  therefore, 
raised  whether  the  wife,  under  the  facts  detailed, 
was  entitled  to  a  homestead  in  the  land  at  the  time 
of  her  death. 

This  court  has  held  in  Nichols  v.  Sennitt,  5  Ky. 
Lew  Rep.,  199,  and  Donaldson  v.  Richart,  60  S.  W., 
405,  22  Ky.  Law  Rep.,  1268,  where  a  party  occupies 
one  piece  of  land  with  his  family,  and  owns  a  distinct 
and  separate  tract  of  land,  not  adjoining  the  one  upon 
which  he  lives,  but  uses  it  in  connection  with  the  one 
so  occupied,  he  is  entitled  to  hold  it  as  a  part  of  his 
homestead,  if  both  do  not -exceed  in  value  $1,000. 

It  was  held  in  Redmon  V.  Citizens  Bank  of  Paris, 
39  S.  W.,  432,  19  Ky.  Law  Rep.,  137,  that  where  a 
debtor  resided  upon  the  dower  land  of  his  mother, 
using  and  cultivating  as  a  part  of  the  same  farm  an 
adjoining  farm  owned  by  him,  he  is  entitled  to  his 
land  as  a  homestead.  This  case  can  not  be  distin- 
guished from  Redmon  v.  Citizens  Bank  of  Paris. 
Therefore  we  conclude  that  the  wife  was  entitled  to 
homestead  at  her  death  as  against  the  <jlaims  of  her 
creditors.  It  follows,  therefore,  that  the  husband 
has  a  homestead  in  the  land.  This  land  can  only  be 
sold  by  his  wife's  creditors  subject  to  his  homestead 
rights,  and  the  lower  court  so  held. 

Wherefore  the  judgment  of  the  lower  court  is  af- 
firmd. 
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ACCOUNTS— 


1.  Pleading — ^Burden  of  Proof—In  an  action  on  an  account,  part 

of  which  is  denied  and  payment  of  the  balance  pleaded,  the 
burden  on  the  whole  case  is  on  the  defendant,  who  is  entitled 
to  the  closing  argument.    Mattlngly  y.  Shorten. 62 

2.  Entry  by  Bookkeeper— Evidence  of  Character — An  entry  on  the 

books  of  the  employer  by  his  bookkeeper  of  a  transaction 
between  them.  In  the  way  the  bookkeeper  understood  it,  and 
which  differs  from  the  understanding  of  the  employer,  is  an 
issue  of  a  cIyII  and  not  of  a  criminal  nature,  and  does  not 
put  the  character  of  the  bookkeeper  In  issue  so  as  to  per- 
mit him,  in  a  controversy  over  the  transaction,  to  introduce 
evidence,  over  the  objection  of  the  employer,  of  his  general 
reputation  for  honesty.    Idem  52 

3.  Account  Stated — Proof — ^Variance — ^Where  an  account  is  stated 

between  a  debtor  and  creditor  and  a  balance  struck  and  agreed 
upon,  this  constitutes  the  cause  of  action,  and  must  be  proved, 
as  alleged,  and  if  not  so  proved,  there  will  be  a  variance  un- 
less the  pleadings  are  amended.    Idem 53 

4.  Hearsay  Evidence — Competency — An  entry  made  by  a  book- 

keeper upon  his  employer's  books,  of  statements  made  to  him 
by  another  concerning  the  transaction,  is  not  competent  evi- 
dence for  the  bookkeeper.  Such  statements  were  mere 
hearsay,  and  the  fact  that  the  bookkeeper  had  entered  them 
upon  his  employer's  books  added  nothing  to  their  competency. 
Idem   53 

5.  Implied  Promise — Where  there  is  a  subsisting  claim  for  ser- 

vices rendered,  the  amount  of  which  is  definitely  ascertained 
by  stating  an  account,  the  law  implies  a  promise  to  pay,  which 
is  not  qualified  or  rendered  conditional  by  a  promise  on  the 
part  of  the  debtor  to  pay  "when  able;"  but  such  promise 
binds  him  to  pay  at  once,  and  proof  thereof  is  not  a  variance 
from  a  petition  alleging  an  unconditional  promise.    Idem,    53 

ACTIONS— 

1.  Suing  Corporation  Instead  of  Partnership — Plea  in  Abatement — 
Amended  Petition — ^Where  an  action  was  brought  by  an 
infant  by  next  friend  against  the  Snider  Heading  Manufac- 
turing Co.,  alleging  that  it  was  a  corporation  and  service 
liad  on  C.  as  its  agent,  to  which  a  plea  in  abatement  was 
filed  by  the  company,  denying  that  it  was  incorporated,  but 
was  a  partuersbip,  composed  of  M.  S.  &  Li.  8.  and  C,  doing 
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ACTIONS— ConUnued— 

business  as  the  Snider  Heading  Manufacturing  Co.,  it  was 
error  in  the  court  to  dismiss  the  action  and  refuse  to  allow 
an  amended  petition  then  tendered  withdrawing  the  aver- 
ment that  the  defendant  was  a  corporation,  and  making 
the  members  of  the  firm  doing  business  in  that  style  as 
partners  defendant  to  the  action.  Teets  v.  Snider  Heading 
Mfg.  Co  653 

2.  Same — The  fact  that  the  plaintiff  might  have  brought  another 

action  after  the  dismissal  of  this,  or  that  another  summons 
against  the  parties  constituting  the  partnership  will  be 
necessary,  can  not  affect  plaintiff's  right  to  file  the  amended 
petitic»i  offered  in  the  lower  court.    Idem 653 

3.  Costs — ^But   appellants   should   be   required    to   pay  all   costs 

accruing  in  the  lower  court  down  to  the  filing  of  such  amend- 
ment.   Idem    653 

4.  Actions — Same    Transaction — Separate   Recoveries — Estoppel — 

Where  an  action  is  brought  and  a  recovery  had  by  the  per- 
sonal representative  for  the  killing  of  plaintiff's  intestate, 
a  subsequent  action  can  not  be  maintained  for  the  killing  of  a 
horse  and  destruction  of  a  buggy  which  occurred  at  the 
same  time  of  the  killing  of  plaintiff's  intestate.  The  rule 
is  that  the  entire  claim  arising  out  of  a  civil  transaction, 
whether  in  the  nature  of  a  contract  or  toft,  can  not  be  di- 
vided into  separate  and  distinct  claims  and  each  form  the 
basis  of  an  action.    Coles'  Adm'x  v.  111.  Cent.  Ry.  Co.....  686 

5.  Distribution  of    Judgment — Different    Parties — ^The    fact    that 

one  item  of  damage  should  be  distributed  in  a  different  way 
from  another  does  not  prevent  a  recovery  in  one  action. 
Under  proper  instructions  the  Jury  could  have  said  what 
part  was  for  the  destruction  of  the  horse  and  buggy,  and 
what  part  for  the  destruction  of  the  life  of  the  intestate, 
as  the  action  for  both  items  of  damage  was  in  the  personal 
representative  and  the  liability  against  the  same  defendant 
Idem  686 

ADVERSE  POSSESSION— See  Judicial  Sales,  4,  5,  6. 

AGE,  PROOF  OP — See  Indemnity  Insurance,  3.  ' 

AIDER  AND  ABETTOR— See  Homicide,  20. 

ALIENATION— See  Decedents'  Estates,  1,  2.  ^^ 

APPEALS— See  Parent  and  Child,  2;  Fiscal  Court,  1,  2;  Deeds,  4-^ 

]L  Superaedeaft— 'Damages  In  Appellate  Conrt-^Error  in  Awarding 

— lyiien  Gorrectible— Upon  the  affirmance  of  a  Judgment  by 

^     this  Goort  i?lii^  liaa  hwa  miperseded,  it  is  error  in  the 
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APPEALS— Continued- 
clerk  of  this  court  to  enter  a  judgment  giving  the  appellee 
ten  per  cent,  damages  upon  the  amount  superseded  unless 
there  was  a  personal  Judgment  in  the  lower  court  against 
the  appellant,  which  might  be  enforced  by  execution,  and 
which  was  also  superseded,  or  where  the  contest  was  over 
a  fund  in  court,  and  the  motion  to  correct  the  error  may 
be  made  at  a  subsequent  term  of  this  court.  Hall  v. 
Dineen    483 

2.  Failure  to  File  Transcript — Dismissal — ^Under  sec.  738  of  tha 

Civil  Code,  providing  that  "the  appellant  shall  file  the  tran- 
script in  the  office  of  the  clerk  of  the  Court  of  Appeals  at  least 
twenty  days  before  the  first  day  of  the  second  term  of  said 
court  next  after  the  granting  of  the  appeal,"  where  an  appeal 
was  granted  on  November  22,  1904,  and  the  appeal  bond  was 
given  on  December  12,  and  the  supersedeas  was  issued  on 
December  13,  the  appellee,  by  filing  a  copy  of  the  judgment 
and  bond  in  this  court  on  May  16  following,  was  entitled  on 
his  motion  to  have  the  appeal  dismissed.  Langhom,  Jc^nson 
&  Co.  V.  Wiley 511 

3.  Rule  of  Court— Delay  in  Filing  Brief— Motion  to  Dismiss — ^Pay- 

ment of  Costs — ^Rule  3  of  this  court  authorizes  a  dismissal  of 
an  appeal  without  prejudice  upon  motion  of  the  appellee  where 
appellant  has  not  filed  his  brief  twenty  days  prior  to  the  day 
the  case  is  set  for  hearing.  Where  appellant  has  failed  to  file 
his  brief,  and  appellee  on  the  calling  of  the  docket  entered 
a  motion  to  dismiss  the  appeal,  a  motion  then  made  by  appel- 
lant for  an  extension  of  time  to  file  his  brief  comes  too  late, 
although  the  facts  stated  in  the  affidavit  for  the  extension 
were  sufficient  if  the  application  had  been  made  seasonably. 
Still  as  both  parties  are  before  the  court,  the  ends  of  justice 
will  be  met  by  requiring  appellant  to  pay  the  costs  in  this 
court  up  to  the  time  the  motion  to  dismiss  the  appeal  was 
made.    Smith's  Adm'r    v.  111.  Cent.  Ry.  Co 555 

APPROPRIATIONS— See  Office,  &c.,  5,  6,  7;  Fiscal  Courts,  1,  2 — 

1.  State  Fair — Constitutional  Provisions — ^Act  March  29,  1902,  p. 

243,  c.  112,  providing  for  the  establishment  and  maintenance 
of  a  State  Fair,  to  be  under  the  management  and  control  of 
a  specified  live  stock  breeders'  association,  an  existing  corpora- 
'  tion,  is  not  a  "local  or  special"  act  "to  grant  a  charter  to  any 
corporation,"  or  "  amend  the  charter  of  any  existing  corpora- 
tion," within  the  inhibition  of  Constitution,  sec.  59,  sub-divisicMi 
17.    Ky.  Live  Stock  Breeders'  Ass'n  v.  Hager,  Auditor.  . .  125 

2.  Special  Laws — ^Neither  does  the  act  violate  Constitution,  sec 

M,  8ttb-aiyi8i(ni  29,  declaring,  *'Ixi  all  otber  casea  where  • 
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APPROPRIATIONS— Continued- 
general  law  can  be  made  applicable,  no  special  law  shall  be 
enacted."    Idem    126 

3.  Title  to  Laws— The  Provisions  of  act  March  29,  1902,  p.  243, 

c.  112,  for  the  establishment  and  maintenance  of  a  State  Fair, 
to  be  under  the  control  and  management  of  a  specified,  exist- 
ing live  stock  breeders'  association,  are  germane  to  the  sub- 
ject of  the  act  expressed  in  the  title,  ''An  act  to  provide  for 
the  improvement  and  development  of  the  live  stock,  agri- 
cultural and  kindred  interests  by  the  establishment  and  main- 
tenance of  a  State  Fair."    Idem  126 

4.  Public  Purpose— Act  Mlarch  29.  1902,  p.  243,  c.  112,  provides  for 

the  establishment  and  maintenance  of  a  State  Fair,  to  be  under 
the  control  and  management  of  a  live  stock  breeders'  associa- 
tion— an  existing  corporation — for  the  development  of  live 
stock,  agricultural  and  kindred  interests  of  the  State,  and 
appropriates  $15,000  annually,  to  be  expended  for  the  payment 
of  premiums.  Held — ^That  the  appropriation  is  for  a  public 
purpose,  and'  within  the  power  of  the  Legislature.  Idem  . .  126 

ASSESSORS— See  Fiscal  Courts,  1,  2. 

ATTACHMENTS— 

1.  Levy  on  Land — Sufficiency — ^Under  Civil  Code  of  Practice,  sec. 

203,  declaring  that  an  attachment  on  land  shall  be  executed 
by  leaving  a  copy  of  the  order  with  the  occupant,  or,  if  there 
be  no  occupant,  in  a  conspicuous  place  thereon,  the  levy  of 
an  order  of  attachment  on  a  tract  of  land  owned  by  one 
party  defendant  by  giving  the  occupant  a  copy  and  posting 
another  does  not  create  a  lien  upon  a  dlfTerent  tract  of  land 
half  a  mile  distant  and  owned  by  another  defendant.  Hatcher 
V.  Wagner 604 

2.  Amendment — Rights    of    Purchaser    "Without    Notice — ^Where 

the  return  of  the  execution  of  an  order  of  attachment  was 
insufficient  to  show  that  the  attachment  became  a  lien  on  cer- 
tain land,  the  amendment  of  the  return  so  as  to  show  that 
it  wafl  levied  on  the  land  In  question  could  not  relate  back 
to  the  time  of  the  levy,  so  as  to  affect  the  rights  of  one  who 
purchased  without  notice  of  the  attachment  before  the 
amendment  of  the  return,  under  Ky.  Stats.,  sec.  2858,  sub- 
sec.  2,  providing  that  title  of  purchaser  without  notice  shall 
not  be  affected  unless  memorandum  of  attachment  was  duly 
filed  In  the  county  clerk's  office.    Idem  604 

AUCTION  SALES— See  Lands,  2,  3,  4, 


Digitized  by 


Google 


810  mOEX.  [Vol.  120. 


AiTdltor-Bible. 


AUDITOR— «ee  Office,  &c.,  4,  5,  6,  7— 

Auditor's  Agents  —  Appointment  — Term  of  Office  — Removal  — 
Under  Ky.  State.,  section  4269,  providing  that  "the  au- 
ditor of  public  accounts  may  appoint  a  revenue  agent  in 
each  county  of  the  State,  and  may  in  addition  appoint  four 
revenue  agents  from  the  State  at  large,  whose  term  of  office 
shall  be  four  years,"  a  revenue  agent  appointed  on  August 
28,  1902,  for  the  State  at  large  by  the  auditor  then  in  office 
can  not  be  removed  from  his  office  by  the  successor  of  the 
auditor  who  made  the  appointment,  but  is  entitled  to  hold  his 
office  for  four  years  from  the  date  of  his  appointment.  Hager, 
Auditor  v.  Lucas.    308 

BANKS  AND  BANKING— 

1.  Loans    to   Insolvents — Liability    of    Officials — ^Where    a    bank 

president  allows  the  funds  of  the  bank  to  be  appropriated 
by  a  customer  or  customers,  who  are  known  to 
be  insolvent  or  whose  assets  or  business  would  not  Justify 
a  prudent  person  similarly  situated  to  extend  them  such 
credit,  he  will  be  liable  to  the  bank  as  for  a  neglect  of  duty 
where  loss  results  from  it.  Western  Bank  of  Louisville  v. 
Coldewey's  Ehc'tx,   &c 776 

2.  Same — ^Where  power  is  not  delegated  by  the  board  of  directors 

of  a  bank,  or  by  the  advisory  committee  thereof,  to  the  presi- 
dent and  cashier  to  loan  the  bank's  funds  otherwise  than  upon 
the  advice  and  consent  of  said  board  or  committee,  such 
loan  so  made  is  a  direct  breach  of  the  plain  duty  owing 
by  these  officials  to  the  bank  and  its  stockholders  and  cred- 
itors, and  said  officials  should  be,  and  are,  liable  to  the  bank 
for  the   damages.    Idem 777 

3.  Rights  to  Sue  One  or  all  Derelicts — That  the  bank  has  not  seen 

proper  to  proceed  against  the  cashier  by  action  does  not  les- 
sen the  liability  of  the  president  for  his  breach  of  duty, 
and  the  further  fact  that  some  of  the  board  of  directors  were 
culpably  negligent  in  the  matter  wUl  not  excuse  the  presi- 
dent as  the  bank's  right  of  action  is  for  the  tort  against  all 
its  derelict  officers,  and  it  may  sue  one  or  more.    Idem  . .  777 

4.  Estoppel — In  the    matter   of    estoppel    pleaded    by    appellees. 

Held — That  before  a  matter  can  operate  as  an  estoppel  in 
pais  It  must  be  shown  that  the  party  pleading  it  has  been 
prejudiced  in  some  right  of  his  by  the  act  complained  of; 
that  he  would  have  done  something  which  he  could  bave 
done  but  for  the  act,  or  that  he  was  induced  to  do  something 
that  he  would  not  have  done  but  for  it    Idem 77t 

BIBLD— See  Schools,  &c.,  6,  7. 
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BILL  OF  EXCEPTIONS— 

1.  Extension  of  Time  for  Filing— Consent  of  Parties^-Legality — 

Although  the  Code  provides  that  the  time  for  filing  a 
bill  of  exceptions  shall  not  be  extended  beyond  a  day 
in  the  succeeding  term,  the  parties  may  by  consent 
extend  the  time,  and  where  a  party  has  consented  to  an  ex- 
tension and  thua  induced  his  adversary  to  delay  the  filing  of 
his  bill  of  exceptions,  he  will  not  be  allowed  to  take  advantage 
of  the  delay  which  he  himself  has  caused.  Hlirs  Adm'r  v. 
Penn.  Mutual  Life  Ins.   Co 190 

2.  Alternate  Terms  for  Civil  and  Criminal  Cases — ^Rule  of  Court- 

Presence  of  Attorney — ^Knowledge  of  Proceedings — ^Presump- 
tion of  consent — In  a  county  having  six  terms  of  court  a  year, 
and  by  an  order  of  court  alternate  tenfis  are  set  apart  for 
the  trial  of  civil  and  criminal  cases,  where  at  one  of  the  civil 
terms  plaintiff's  motion  for  a  new  trial  was  overruled,  and 
in  the  presence  of  and  without  objection  of  one  of  the  oppos- 
ing attorneys  he  was  given  until  the  10th  day  of  the  next 
civil  term  to  file  his  bill  of  exceptions,  and  it  was  filed  on  the 
9th  day  of  said  term  against  the  objection  of  the  defendant, 
the  failure  of  the  attorney  to  object  to  the  extension  of  the 
time  when  it  was  made  must  be  held  to  be  an  agreement  to 
the  extension,  and  a  motion  in  this  court  to  strike  the  bill 
of  exceptions  from  the  files  will  be  overruled.    Idem 190 

BRIEFS— See  Appeals,  3. 

BURDEN  OF  PROOF— See  Accounts,  1. 

CARRIERS— 

1.  Tow     Boats — Carrying      Goods      for     Hire— —Liability      for 

Loss — ^In  an  action  by  a  shipper  of  a  lot  of  brick  against 
defendant  company,  who  was  doing  a  general  towing  busi- 
ness on  Green  river,  and  who  agreed  to  carry  the  brick 
for  hire  and  which  was  lost  while  being  so  carried  by  strik- 
ing a  hidden  snag  in  said  river.  Held — That  while  defend- 
ant's boats  were  not  common  carriers  at  all  times,  still  if 
on  certain  trips  when  they  had  not  towing  to  do  they  held 
themselves  out  as  ready  to  carry  for  all,  they  would  be  com- 
mcm  carriers  for  the  time  being.  Bassett  &  Stone  v.  Aber- 
deen Coal  &  Mining  Co.    728 

2.  Same — ^Instnictions  to  Jury — On  the  trial  of  the  case  the  Jufy 

should  have  been  Instructed  that  if  defendant  had  expresslv 
and  publicly  offered  to  carry  for  all  persons,  indifferently, 
or  had  by  its  conduct  and  the  manner  of  conducting  its 
bttsineaa  held  itself  out  «•  reader  to  carry  tor  aU  on  suob  trips 
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CARRIERS— Continued— 

as  the  boat  was  then  making,  then  it  was  a  common  carrier 
and  was  liable,  although  there  was  no  negligence  on  the  part 
of  the  defendant  in  the  loss  of  the  brick,  but  if  defendant 
had  not  offered  to  carry  for  all  persons,  indifferently,  or 
by  its  conduct  or  the  manner  of  conducting  its  business 
held  itself  out  as  ready  to  carry  for  all,  but  only  in  each  case 
acted  in  consequence  of  a  special  employment,  it  was  not 
a  common  carrier  and  was  not  liable  unless  the  bricks  were 
lost  by  its  negligence.    Idem  ,  728 

3.  Evidence — Question  for  Jury — ^Where  there  was  any  evidence 
tending  to  show  that  the  defendant  company  was  a  com- 
mon carrier  the  case  should  have  been  submitted  to  the  Jury 
to  determine  Whether  the  defendant  had  assumed  the  charac- 
ter of  a  common  carrier.    Idem  729 

CHARACTE3R— See  Accounts,  2. 

CHANGE  OF  VENUE— See  Homicide,  1,  2,  12. 

COAL  BANKS— See  Deeds,  1,  2,  3. 

C.  O.  D.  SHIPMENTS— See  Local  Option,  3. 

COMPROMISING  CLAIMB-«ee  Office,  Ac,  7;  Railroads,  11. 

CONDEMNATION  PROCEEDINGS— See  Railroads,  12,  13,  14   15. 

CONSIDERATION— See  Contracts,  1;  Parent  and  Child,  4;  Turn- 
pikes, 4. 

CONSTITUTION— See  Appropriations,  1,  2,  3,  4. 

CONTINUANCES— See  Homicide,  13. 

CONTRACTS— See  Leasing  Contracts;  Water  Companies,  1,  2— 

1.  Consideration — ^Where  it  is  clearly  stated  in  a  contract  that  the 

considerations  for  transfer  of  designated  property  are  services 
and  assistance  to  be  thereafter  rendered,  a  purchaser  from  one 
under  such  contract  must  have  known  that  he  took  only 
their  rights,  and  he  should  have  inquired  what  they  were 
and  what  the  contract  was  in  this  regard.  Shuttleworth  y. 
Myer  504 

2.  Same — ^Limitation  of  Actions — ^The  appellant  under  tlie  contract 

relied  on  in  this  action  only  bought  one-half  of  appellees* 
rigjhts,  whatever  these  rights  might  turn  out  to  be,  and  there 
can  not  be  an  implied  warranty  from  this  contract  that  ap- 
pellees owned  one-half  of  the  property  referred  to,  and  hla 
dtttSQ  of  action  not  harlng  been  instituted  wttUa  ten  yean 
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after  the  cause  of  action  accrued,  his  action  to  recover  upon 
the  contract  was  barred  by  limitation.    Idem 504 

3.  Same — Warranty — ^Whlle  there  is   some   conflict  of  authority 

as  to  whether  there  is  an  implied  warranty  of  title  in  the  sale 
of  a  chattel  not  in  possession  of  the  vendor,  there  certainly 
is  no  implied  warranty  in  the  sale  merely  (tf  the  rights  of  a 
person  under  a  contract  where  the  contract  shows  on  its  face 
that  the  considerations  of  the  contract  are  services  to  be 
lyrformed    in   tlie    future.    Idem     504 

4.  Mtt^tten   Contracts — Ambiguity — Construction  —  £hctrinsic  Bvi- 

dence — The  construction  of  words  in  a  written  contract  is 
for  the  court  generally;  if  ambiguous  the  meaning  intended 
may  be  gathered  by  the  aid  of  parol  or  other  extrinsic  evi- 
dence, or  if  used  in  a  sense  peculiar  to  some  special  call- 
ing or  trade  the  custom  may  likewise  be  shown  by  parol, 
which  has  given  the  word  its  extraordinary  meaning  in  thi 
case.  Rochester  German  Ins.  Co.  v.  Peaslee-Qaulbert  Co.  .  753 

5.  Terms — Changed    Meaning — Judicial     Notice — Terms    in    con- 

tracts in  which  time  is  the  essence  are  construed  according 
to  the  common  or  general  meaning  of  the  words.  This  Ic 
because  they  come  to  be  so  frequently  employed  in  a  differ- 
ent sense  from  that  of  their  former  meaning  that  the  changed 
meaning  comes  to  be  the  common  one.  Of  these  changes 
the  court  must  take  notice  as  they  do,  Judicially,  of  all  matters 
of   common   knowledge.    Idem  753 

6.  Time — Standard — Custom — ETvidence — Contracts  to  begin  or  end 

at  an  hour  certain,  without  naming  a  standard  for  reckoning 

the  hour,  must  be  deemed  to  have  intended  the  system  in 
most  common  use.  Or,  if  more  than  one  standard  T^as  in 
use  at  the  place  where  the  contract  was  to  be  performed, 
and  as  both  could  not  have  been  Intended,  it  is  admissible' 
to  prove  the  prevailing  custom  at  the  place  of  performance 
in  the  business  of  which  the  contract  under  consideration 
partook,  that  the  court  might  determine  which  was  probably 
in  the  minds  of  the  parties.    Idem  753 

7.  Noon  —  Meaning    of  —  Guide    to    Determine — In    determining 

whether  the  word  "noon,"  as  used  in  a  written  contract  of 
insurance,  meant  12  o'clock  standard  time,  the  following  guide 
should  be  given  to  the  Jury:  "If  the  Jury  believe  from  the 
evidence  that  at  the  time  the  policy  of  insurance  was  issued 
there  existed  in  the  place  where  the  contract  was  made  a 
custom  or  usage  with  reference  to  the  meaning  of  «.he  vord 
noon,  so  well  settled,  uniformly  acted  upon,  and  of  such  con- 
tinuance as  to  raise  a  presumption  that  plaintiffs  and  de- 
fendants knew  of  it,  and  entered  into  the  contract  of  in- 
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CONTRACTS— Continued— 

surance  sued  on  with  reference  to  it,  such  usage  will  govern 
the  jury  in  arriving  at  their  conclusions."    Idem 753 

8.  Insurance — ^Expiration  of  Policy — Inevitable  Loss — ^Liability  of 
Insurer— If  a  fire  broke  out  in  the  insured  building  before  the 
policy  expired,  and  continued  to  bum  thereafter  till  it  was 
totally  destroyed,  the  loss  is  one  occurring  within  the  insured 
period.  It  is  all  deemed  one  event  and  not  severable.  A 
damage  begun  is  damage  done  where  the  culmination  is  the 
natural  and  unbroken  sequence  of  the  beginning,  but  wfore 
the  fire  did  not  break  out  in  the  insured  building  before  i^n 
of  the  day  the  policy  expired,  the  company  is  not  liable  al- 
though it  was  inevitable,  at  the  noon  hour,  that  the  building 
would  be  destroyed  by  the  fire  then  raging,  whioh  had 
broken  out  in  another  building.    Idem  753 

CORPORATIONS— 

1.  'Subscription® — ^Necessity  for — ^Under  Ky.  Staits.,  sec.  647,  it  is 

necessary  for  a  stockholder  to  sign  a  subscription  In  order 
to  make  himself  liable  to  creditors  for  the  full  amount  cf 
unpaid  subscriptions  where  he  accepted  the  certificate  of  stock. 
Ky.  Mutual  Investment  Co.'s  Assignee  v.  Schaefer,  &c.     . .  227 

2.  Liability  of  Stockholders — The  liability  of  the  stockholders  to 

creditors  under  said  sec.  547,  Kentucky  Statutes,  is  not 
affected  by  the  fact  that  their  subscriptions  were  to  be  paid  by 
the  surrender  of  old  stock,  but  in  such  case  they  will  be  held 
liable  for  the  difference  between  the  amount  they  actually 
paid  and  the  amount  of  stock  they  received  at  par  value. 
Idem     227 

3.  Fraud — Inducing     Subscriptions — Defense — ^Where     there     has 

been  fraud  in  inducing  a  subscription  to  stock  and  there  has 
been  a  failure  to  exercise  care  to  discover  the  fraud,  and 
the  rights  of  innocent  parties  will  suffer,  then  he  whose  negli- 
gence has  caused  the  loss  should  bear  it;  but  where  a  sub- 
scriber for,  stock  is  in  no  fault,  and  is  himself  the  innocent 
victim  of  a  fraud  which  he  did  not  and  could  not  discover  be- 
fore the  perpetrator  of  it  failed,  he  Is  entitled  to  make  any 
defense  against  the  assignee  which  he  could  make  against 
the  assignor.    Idem 227 

COUNTIES — See  Roads  and  Passways,  1,  2 — 

1.  County  Officials  —  Defective  Courthouse  Elevator — In- 
Jury  to  Passenger — ^Liability — In  an  action  by  one  injured  by 
the  falling  of  an  elevator  in  use  in  the  courthouse  in  Louis- 
ville, Ky.,  against  JefTerson  county,  the  officers  of  the  fiscal 
court  of  Jefferson  county,  the  Jailer,  county  Judge  and  Justices 
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COUNTIB&— Continued— 

of  the  county,  personally,  the  Geiger,  Flske  &  Koop  Co.,  who 
constructed  the  elevator,  and  the  Fidelity  and  Casualty  Co., 
who  guaranteed  its  safety,  alleging  gross  negligence  in  all 
the  defendants  in  the  building,  acceptance,  use  of  and  opera- 
tion thereof,  and  also  alleging  that  all  the  defendants  knew, 
or  could  by  ordinary  -care  have  known,  of  its  defective  and 
dangerous  condition.  Held — ^As  to  JefTerson  county,  the  fiscal 
court,  the  county  Judge  and  justices  of  the  peace  and  Jailer, 
the  rule  is  that  neither  the  county  Judge,  the  fiscal  court,  nor 

.  ,  county  officers  are  liable  to  a  person  injured  from  defects  in 
the  county  highway,  bridges  or  other  structures  which  the 
county  is.  by  law,  required  to  maintain;  that  an  elevator  is  a 
necessity  in  a  five-story  building,  and  the  fiscal  court  had 
Jurisdiction  to  have  it  built  for  the  comfort  and  convenience 
of  holding  the  courts.    Simons  v.  Gregory,  &c 116 

2.  Indemnity  Company — ^As    the    contract    of    the  Fidelity    and 

Casualty  Co.  was  only  to  indemnify  the  county  and  fiscal  court 
against  loss,  no  action  can  be  maintained  against  It  by  the 
plaintiff  where  neither  the  county  nor  the  fiscal  court  are 
liable.    Idem 116 

3.  Builder— Liability— As  to  the  Geiger,  Fiske  &  Koop  Co.,  who 

built  the  elevator,  it  is  not  averred  that  it  knew  the  elev&tor 
was  in  a  dangerous  condition,  but  that  it  knew,  or  by  the 
exercise  of  ordinary  care  could  have  known,  this.  Where  a 
defendant  sells  a  thing  which  he  knows  is  dangerous  and 
conceals  the  danger  from  the  purchaser,  a  different  question 
is  presented.  But  this  doctrine  is  not  to  be  applied  to  the 
fall  of  an  elevator  which  is  charged  to  be  due  concurrently  to 
its  defectiveness  and  the  unskiUfulness  and  gross  negligence 
of  the  operator  in  using  it.    Idem 116 

COUNTY  JUDGES— See  Guardian  and  Ward,  1,  2. 

COUNTY  OFFICIALS— flee  Counties,  1,  2,  3. 

COURTS,  SPECIAL  TERMS— See  Homicide,  13. 

CRIMINAL  LAW— 

1.  Robbery — Indictment— ^Validity — ^An  indictment  which  charges 
that  the  defendant,  William  Finn,  alias  Thomas  Lowry,  did 
unlawfully,  feloniouslyi  and  forcibly  take,  steal  and  carry 
away  one  diamond  pin,  the  more  exact  description  of  same 
is  unknown  to  the  grand  Jury,  then  and  there  the  personal 
property  of  W.  R.  Varian,  and  of  the  value  of  $35  and  more, 
all  of  which  was  so  feloniously  taken,  stolen,  and  carried 
away  from  the  person  of  said  W.  R.  Varian,  without  his  con- 
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CRIMINAL  LAW— Continued- 
sent  and  against  his  will,  by  force  and  violence  and  putting 
him,  the  said  W.  R.  Va^ian,  in  fear  of  some  Immediate  dan- 
ger to  his  person,   &c.,   is  a  gooa  Indictment  for  robbery. 
Commonwealth  v.  Finn 364 

2.  Previous  Convictions — Allegations — ^A  second  count  In  the  in- 

dictment which  charges  that  on  the«  19th  day  of  July,  1900, 
the  said  William  Finn,  alias  Walter  Harvey,  was  convicted 
of  burglary  in  the  State  of  Wisconsin,  and  on  the  28th  day  of 
February,  he,  the  said  William  Finn,  alias  Thos.  Lowry, 
alias  Harry  Ramsey,  was  convicted  of  robbery  in  the  State 
of  Louisiana,  is  not  good  in  that  it  is  not  direct  and  certain 
as  required  by  sec.  124,  Criminal  Code,  as  regards  not  only 
the  party  charged  and  the  offense  charged,  but  the  county 
in  which  the  offense  was  committed,  as  well  as  the  partic- 
ular circumstances  of  the  offense  charged  in  so  far  as  they 
are  necessary  to  constitute  a  complete  offense Idem  364 

3.  Judgments  of  Other  States — Pleading — Necessity — Good  plead- 

ing in  an  indictment  where  a  judgment  of  a  court  of  another 
State  is  relied  on,  requires  that  the  laws  of  the  State  under 
which  the  Judgment  was  rendered  be  pleaded  so  far  as  to 
show  the  Jurisdiction  of  the  court  to  render  the  Judgment 
relied  on,  and  that  the  trial  court  in  this  State  may  know 
that  the  convictions  were  for  felonies  punishable  by  confine- 
ment in  the  penitentiary.    Idem  364 

4.  Cognizance  of  Statutes — Courts  of  this  State  do  not  take  cog- 

nizance of  the  Statutes  and  Jurisdictions  of  courts  of  other 
States,  unless  pleaded,  and  they  must  be  pleaded  as  other 
facts.    Idem     365 

DECEDENTS'  ESTATES— 

1.  Real  ESstate — Liability  for  Debts  of  Ancestor— Sale  by  Heirs  or 

Devisees — Limitation — Formerly,  under  the  common  law, 
the  heir  or  devisee  could  alienate  lands  received  by  devise 
or  descent  at  any  time  after  the  death  of  the  ancestor,  and 
pass  a  good  title  to  a  bona  fide  purchaser  for  a  valuable 
consideration,  but  under  the  present  statutes  of  this. State 
this  can  not  be  done  until  after  six  months  from  the  date 
of  the  death  of  the  ancestor.  And  the  only  way  to  prevent 
or  defeat  the  creditors  of  the  deceased  from  subjecting 
his  land  to  the  payment  of  their  claims  is  by  a  voluntary 
alienation  by  the  heir  or  devisee  after  six  months  from  the 
date  of  the  death  of  the  ancestor.  Alderson,  &c.  v.  Alderson's 
Guardian 667 

2.  In  equity  and  good  conscience  the  debts  of  the  deceased  should 

be  paid  out  of  the  estate  left  by  him  before  it  should  be  made 
to  pay  the  individual  debts  of  the  heir  or  devisee.    Idem  .  .667 
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DEEDS—See  Parent  and  Child,  5— 

1.  Construction  —  Office     of     Habendum  —  Reservations  —  Bes- 

ervations  or  exceptions  in  a  deed,  although  contained  In  the 
habendum  clause,  should  be  enforced  as  fully  as  if  set  out 
in  the  granting  clause,  when  on  the  whole  Instrument  the 
intention  of  the  parties  is  sufficiently  expressed.  Jones,  &c. 
V.  American  Ass'n 413 

2.  Conveyance  of  Coal  Banks — ^A  deed  contained  in  the  haben- 

dum clause  an  exception  of  all  the  coal  banks,  .and  a  privi- 
lege of  a  way  to  the  different  banks  with  a  wagon  and 
team.  At  the  time  of  the  execution  of  the  deed  the  county 
in  which  the  land  lay  was  sparsely  settled,  and  there  were 
no  railroads,  nor  was  there  any  mercantile  development  of 
coal  mines.  Held — That  the  exception  was  good,  although 
contained  in  the  habendum  clause,  and,  in  view  of  the  cir- 
cumstances, operated  to  reserve  to  the  grantor  the  veins  of 
coal  in  the  ground,  and  not  merely  open  coal  banks. 
Idem 413 

3.  Same — A  deed  conveying  certain  described  lands,  and,  after 

the  habendum  clause  and  the  warranty  therein,  continued: 
"To  his  and  their  only  proper  use  and  behoof,  together  with 
the  coal  banks  reserved  by"  the  grantor  in  a  deed  made  by 
him  to  a  certain  other  person.  The  deed  referred  to  had 
been  made  only  four  years  before,  and  was  on  record,  and 
disclosed  the  reservation  of  coal  banks  in  the  land  conveyed. 
Held — That  the  deed  under  construction  was  effective  to  con- 
vey the  coal  banks  to  the  grantee  named  therein.    Idem . .  413 

4.  Appeal — Questions  Reviewable — The  question  of  bona  fide  pur- 

chasers can  not  be  raised  on  appeal,  in  the  absence  of  both 
pleading  and  proof  on  the  subject.    Idem  413 

5.  Vested     Estate  —  Deposited     With     Third    Party  —  Power    to 

Cancel — Power  Not  Exercised  —  Death  of  Grantor  —  Validity 
of  deed — ^A  deed  was  executed  by  D.  to  N.  for  land  in  which 
D.  retained  a  life  interest  and  said  deed  was  delivered  to 
G.,  with  written  directions  signed  by  both  grantor  and  gran- 
tee that  G.  should  surrender  it  to  the  grantor  whenever  it 
should  be  demanded  by  him,  and  the  grantor  then  had  the 
right  to  destroy  it;  but  if  not  so  demanded  by  grantor  in 
his  lifetime  it  should  then  be  filed  by  G.  in  the  proper  office 
for  record.  The  grantor  died  leaving  a  will  which  was 
executed  before  th^  deed,  and  without  having  demanded 
the  deed  from  G.,  or  in  any  way  undertaking  to  cancel  it, 
and  upon  the  death  of  grantor  G.  filed  the  deed  for  record 
in  the  proper  office.  Held — 'That  the  deed  and  written  con- 
tract must  be  read  together,  and  by  same  the  grantor 
vested  the  fee  in  the  grantees,  reserving  to  himself  a  life 

vol.  120-52 
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CRIMINAI.  LAW-Oontlnued—  ^    /^/^ 

sent  and  against  his  will,  by  force /|    \w\  ^ 

him,  the  said  W.  R.  Va|*ian,  in  fe-^  f 

ger  to  his  person,   &c.,  is  b,  r^  i       I     I  i 

Commonwealth  V.  Finn //^       / 

2.  Previous  Convictions— Allegat' /#  I'        / 

dictment  which  charges  O-^^f  3        J 

the  said  William  Finn,    .'/^'||  I  ^  e- 

-     of  burglary  in  the  Stat'  i/,^^  '         /  !^ 

February,    he,   the   s"  .'/.^^f  .      * 

,,       ^,  '  (f  r  ig  fi  ..w  withont 

alias  Harry  RamseT,     ^^' #  ^  ^^,t  ^,^„  U^ 

of  I^ulslana.  Is  d,  v  ^  f  ^^^,,,„^  ^^^^  ^^^  ^„^  ^^ 

as  requ  red  by  •  ;  /  ^^^^j,^^  ^„^  ,g  ^^^  ^  ^^^^^^ 

In  WW  h  thr*  '  '"  *  sanitarium  In  New  York,  where 

.,  and  that  for  fire  consecutive  years  next 

.yas  adjudged  a  lunatic  they  lived  separate  and 
are  necep 

,       ^d  without  any  cohabitation,  and  since  that  time  they 

.       ,       .J  continued  to  live  separate  and  apart  and  without  any 

inc  Ir    J 

Qft      >ft/tation,"  Held — That   if  while   she   was   sane   she  and 

»*     ter  iiusband   lived   apart  without  any  cohabitation  for  five 

^nsecutive  years,  a  cause  of  action  for  divorce  accrued  to 

/i/m,  and  this  cause  of  action  is  not  destroyed  by  the  fact 

that  she  subsequently  became  insane.    Andrews  v.  Andrews' 

Committee ^ 718 

5.  Defense  by  Wife's  Committee — Under  our  statute  the  alle- 
gations of  the  petition  are  not  to  be  taken  as  true,  but  must 
be  proved,  and  the  wife's  committee  may  make  for  her  any 

defense  which  she  could  make  for  herself.    Idem  718 

3.  On  Rehearing^On  appeal  from  a  ruling  on  a  general  de- 
murrer to  the  petition,  no  question  is  presented  for  re- 
view other  than  the  suflaciency  of  the  facts  stated  in  tlie 
petition  to  make  out  a  cause  of  action.    Idem 719 

DOMICILE>— See  Infants,  1,  2. 

DOWER— See  Judicial  Sales,  8;  Land,  8,  9. 

DRUGGISTS— See  Election  Contest,  6. 

DYING  DECLARATIONS— See  Homicide.  7. 

ELECTION  CONTEST— 

1.  Local  Option — Contest — Order  of  Contest  Board — ^Final  Order- 
Appeal — ^Where  the  contest  board  In  a  local  option  election 
considered  the  evidence  and  made  an  order  adjudging  that  "the 
election  be  set  aside,  cancelled  and  held  for  naught;  that  no 
election  was  held,  and  that  neither  party  Is  entitled  to  bare 
any  fact  certified  concerning  said  election/'  said  Jndgmo&t 
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-^TBST— Continued— 

"der,  from  which  an  appeal  lies  to  the  circuit 

;^  V.  Benton,  &c 536 

^he  Bench — ^Aflaidavlt — Sufficiency — An  affl- 

\pellees  on  an  appeal  from  the  contest 

^urt  in  a  local  option  election  contest, 

-  ^*_  '^s  in  nowise  question  the  integrity 

*■  >,        -^     ^  *  ^d   without  imputing  to  him  any 

\  hut  that  he  can  not,  and  will 
.a  impartial  trial  of  the  matters 
..oived  in  the  appeal  because  he  has  a 
.as  to  the  sale  and  traffic  in  intoxicating  liquors," 
.  tsufficient  to  disqualify  the  said  judge  from  sitting  on 

^06  trial  of  the  case.    Idem  536 

L  Holding  Election — Special  Officers — ^Under  sec.  2555,  Ky.  Stats., 
special  officers  are  required  to  be  appointed  to  hold  local 
option  elections,  who  shall  be  appointed  by  the  election 
commissioners  of  the  county  In  which  the  election  is  held. 
Idem 536 

4.  Voters — Qualification — ^Doubts    of    Officers — ^Rejected    Voter — 

Where  the  election  officers  have  a  doubt  of  the  qualification 
of  a  voter,  they  may  require  him  to  make  the  affidavit  required 
by  sec.  1477a,  Ky.  Stats.,  and  until  the  voter  either  qualifies  or 
offers  to  do  so  by  -making  the  required  affidavit  he  is  not  a 
rejected  voter,  and  neither  the  voter  nor  any  other  person  can 
justly  complain  that  he  was  not  allowed  to  vote.    Idem . .  536 

5.  Legal  Age — ^How  Determined — One  who  was  bom  on  June  9, 

1883,  was  entitled  to  vote  at  an  election  held  on  June  8, 
1904.  In  law  a  man  is  twenty-one  years  old  on  the  day  preced- 
ing his  twenty-first  birthday.    Idem  537 

6.  Proposition    Submitted — ^Effect   as  to    Druggist — ^A   proposition 

"whether  or  not  spirituous,  vinous  or  malt  liquors  shall  be 
sold,  bartered  or  loaned  within  the  corporate  limits  of  the 
town  of  Calhoun,  McLean  county,  Kentucky,  and  that  the 
provision  of  this  law  and  prohibition,  shall  apply  to  drug- 
gists," submitted  to  be  voted  on  under  the  local  option  law 
in  this  State,  is  an  entirety,  intended,  if  adopted,  to  prohibit 
the  sale  of  intoxicating  liquors  by  druggists  within  said  town. 
Idem 537 

7.  Emblem — Improper  Use — ^Effect— -While  there  is  no  authority 

for  the  use  of  a  device  or  emblem  upon  the  ballot  in  a 
local  option  election,  the  fact  that  such  emblems  were  used 
by  both  sides  in  such  an  election,  and  that  the  one  used 
by  those  favoring  prohibition  was  an  open  book,  with  the 
words  "Holy  Bible"  printed  across  it,  ought  not  to  be  allowed 
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ELECTION   CONTEST-iContinued— 

to  defeat  the  voter's  will  where  it  was  fairly  expressed  and 
otherwise  held  in  conformity  to  law.    Idem 637 

ELECTION  OFFICERS— 

Election  Boards— <;ities  of  Second  Class — Substituting  Circuit 
Clerk  for  Sheriff— Special  Legislation— Sec.  59  of  the  Con- 
stitution provides  that  the  General  Assembly  shall  not  pass 
any  local  or  special  act  "to  provide  for  conducting  elections." 
It  also  provides  that  in  all  cases  where  a  g^ieral  law  can  be 
made  applicable  no  special  law  shall  be  enacted.  Held — 
That  the  amended  act  of  March  22,  1904,  providing  that  "in 
counties  containing  cities  of  the  second  class  the  circuit 
clerk  of  the  county  shall  be  a  member  of  the  election  board 
instead  of  the  sherifT,"  is  special  legislation,  and,  therefore, 
unconstitutional  and  void.  Droege,  Circuit  Clerk  v.  Mclnemey, 
Sherifr 796 

ELEVATORS— See  Counties,  1,  2,  3. 

BMBLBM8— See  Election  Contest.  7. 

EMINENT  DOMAIN— See  Railroads,  12  13,  14,  15. 

BSTOPPEL--See  Accounts,  4;  Lands,  6. 

EVIDENCB--See  Accounts,  4;  Homicide,  4,  7, 11, 15,  21;  Contracts, 
4. 

EXECUTORS  AND  ADMINISTRATORS— 

1.  Personal  Representative — ^Who  Emtitled  to  Qualify— Discretion 

of  Court— Under  sec.  3896,  Ky.  Stats.,  providing  that  "the 
court  having  Jurisdiction  shall  grant  administration  to  the 
relatives  of  the  deceased,  who  apply  for  same,  preferring  the 
surviving  husband  or  wife,  and  then  such  others  as  are  next 
entitled  to  distribution,  or  one  or  more  of  them  whom  the 
court  shall  adjudge  will  best  manage  the  estate,"  the  first 
in  rank  as  distributee  is  entitled  as  a  matter  of  right  to  ad- 
minister upon  the  decedent's  estate,  provided  such  distributee 
possesses  otherwise  legal  qualifications  to  act.  Wliere,  how- 
ever, there  is  but  one  distributee  this  discretioni  can  not 
exist  if  the  distributee  makes  application  before  the  second 
county  court  from  the  death  of  the  Intestate.  Buckner's 
Adm'r   v.    Buckner 696 

2.  Legitimacy  of  Child^Presumptions— iWhere  it  Is  shown  by  the 

evidence  that  a  child  was  bom  to  the  wife  after  her  marriage 
to  her  husband,  and  during  their  wedlock  and  within  the 
usual  period  of  gestation,  the  law's  conclusive  presumption 
is  that  the  offspring  is  legitimate.    Idem 697 

3.  Appointment— County  Court— Jurisdiction— Action  by—^Plea  in 
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EXECUTORS  AN©  ADMINISTRATORS— Continued- 
Abatement— 'Where  an  action  was  brought  against  a  railroad 
company  by  L.  B.  and  F.  R.,  who  sued  as  administrators  of 
deceased  for  damages  for  causing  his  death,  it  was  error  in 
the  lower  court  to  sustain  a  plea  in  abatement  to  the  action 
on  the  ground  that  the  plaintiffs  were  not  entitled  to  be 
appointed  as  such  administrators,  because  not  next  of  kin 
to  the  deceased.  Buckner*s  Adm'r  v.  L.  &  N.  R.  R.  Co.. ..  600 

4.  Same — ^The  county  court  having  the  Jurisdiction  to  appoint  an 
administrator  of  a  decedent,  necessarily  has  the  right/  to 
determine  whether  a  given  applicant  is  related  to  the  dece- 
dent in  the  degree  authorizing  her  appointment,  and  the 
fact)  that  such  court  erred  In  so  deciding,  and  appointed 
another,  such  appointment,  though  erroneous,  is  not  void. 
Idem    -. ...  601 

FIRE  INSURANCE— See  Contracts,  5,  6,  7,  8. 

1.  Increasing    Hazard — Misrepresentation    by    Insured — Appellant 

had  a  policy  on  a  building  in  which  baled  rags  were  stored, 
which  are  extra  hazardous,  and  allowed  a  rebate  on  the  risk 
by  reason  of  information  given  by  Wood,  the  secretary  of 
the  insured,  that  the  rags  had  been  removed.  The  policy 
provided  that  "this  entire  policy  shall  be  void  if  the  insured 
shall  conceal  or  misrepresent  in  writing,  or  otherwise,  any 
material  fact  concerning  the  insurance  or  the  subject-matter 
thereof,  or  if  the  hazard  be  increased  by  any  means  within 
the  control  or  knowledge  of  insured."  This  information, 
though  false,  was  believed  by  the  informer  to  be  true.  He 
did  not  profess  to  have  any  personal  knowledge  as  to  the 
removal  of  the  rags,  but  upon  inquiry  of  the  insurer  in- 
formed the  inquirer  of  his  course  in  learning  whether  the  rags 
had  been  removed,  which  answer  he  believed  to  be  true. 
HeM — ^That  such  answer  was  not  a  concealmenti  or  mis- 
representation. North  British  Mer.  Ins.  Co.  v.  Union  Stock 
Yards   Co 465 

2.  Knowledge  of  Agent— Sub-agent — If  Wood,  the  agent  of  insured, 

knew  that  rags  were  stored  in  the  building  and  concealed  it 
from  the  insurer,  such  fact  would  have  been  binding  on  the 
insured,  but  the  knowledge  of  Wood's  agent,  who  was  not  the 
agent  of  Wood's  principal,  is  not  imputable  to  the  latter. 
Idem 466 

3.  Acts  of  Insured's  Tenant — Ignorance  of  Insured— The  fact  that 

the  rags  were  stored  in  the  building  by  O'Brien,  who  was  the 
tenant  of  insured,  although  in  violation  to  the  tenant's  right- 
ful use  of  the  premises,  does  not  afreet  the  policy  if  the  in- 
ittr«4  WM  isuonoit  o(  it,  altbougb  it  was  a  matter  which  be 
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FIRE  INSXniANOB-<k>nUnued— 

might  have  controlled  had  he  known  it,  or  although  he  knew 
of  it,  yet  If  it  was  a  thing  beyond  hi«  control  the  policy  is 
not  affected  by  it.    Idem  466 

4.  Increasing  Risk — ^Restoring  Ck)nditions — Liability  of  Insurer-^ 

The  fact  that  the  risk  was  increased  after  the  Issuing  of  the 
policy,  by  the  storing  of  rags  without  the  consent  6f  the  l;^- 
surer,  yet  if  the  extra  liazardous  condition  was  removed  be- 
fore there  was  a  fire,  then  the  condition  remained  precisely 
as  when  the  contract  was  made,  and  while  the  liability  of 
the  insurer  was  suspended  during  the  time  of  the  existence 
of  the  condition,  if  the  fire  had  then  occurred,  insurer  would 
not  have  been  liable.  But  if  before  loss,  and  during  the  time 
covered  by  the  policy,  the  original  condition  was  restored,  the 
liability  of  the  Insured  was  restored  also  and  it  was  thereafter 
liable  for  the  loss.    Idem  ...;..... 466 

5.  Statute   of   Frauds— A   contract   of   insurance   la   not   within 

the  statute  of  frauds.  Mjattlngly  v.  Springfield  Fire  &  Marine 
Ins.    Co 768 

6.  Policy — Oral   Modification — A   contract  of   insurance   may   be 

modified  by  a  subsequent  parol  agreement,  though  it  pro- 
vides that  no  subsequent  agreement  shall  be  valid  unless  in 
writing,  and  indorsed  on  the  policy.    Idem 768 

7.  Interest  of  Insured — Conditions — ^Waiver — Plaintiff,  before  sel- 

ling certain  real  estate,  on  which  he  held  a  policy  which  pro- 
vided that  it  should  be  void  if  insured's  interest  was  other 
than  unconditional  and  sole  ownership,  went  to  insurer's 
agent,  who  issued  the  policy,  and  obtained  his  consent  to 
plaintiff's  retaining  the  policy  as  security  for  the  unpaid  pur- 
chase money,  and,  after  the  transfer  had  been  made,  plain- 
tiff again  went  to  the  agent  and  told  him  what  had  been  done, 
when  the  agent  then  consented  to  plaintiff's  holding  the  policy 
as  security.  '  Held  —  That  such  acts  establish  a  waiver 
of    the    condition    specified.    Idem  769 

8.  Collateral  Security — Proceeds  of  Lpes — Accounting — ^Where  in- 

sured, on  transferring  his  property,  retained  the  Insurance 
policy  as  collateral  security  for  the  unpaid  part  of  the  price, 
plaintifT,  on  collecting  the  amount  of  a  loss  under  the  policy 
was  bound  to  credit  the  amount  received  on  the  price. 
Idem    769 

FISCAL  COURTS— 

I.  Appropriations — ^Appeal  to  Circuit  Court — ^Bill  of  ESxceptions— 
"Under  sees.  724,  731  of  the  Civil  Code,  regulating  appeals 
from  fiscal  courts  to  the  circuit  court,  such  cases  are  to  be 
tried  anew  when  appealed  to  the  circviit  court  as  if  no  Judg* 
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FISCAL  COURTS— Continued— 

ment  had  been  rendered,  and  no  bill  of  exceptions  is  nec- 
essary.   Jefferson  County  v.  Young 457 

2.  Jurisdiction — ^Authority  Over  Assessments — County  Assessor — 
The  fiscal  court  is  one  of  limited  Jurisdiction  and  authority, 
and  has  no  power  to  make  an  assessment  of  the  property  of 
the  county  for  taxation,  and  has  no  control  over  the  county 
assessor,  and  such  court  has  no  authority  to  employ  a  sur- 
veyor or  to  purchase  plats  of  land  made  by  such  surveyor 
In  order  to  enable  the  county  assessor  to  fix  the  boundary 
of  lands  to  be  assessed  for  taxation  in  said  county.    Idem.  457 

FORCIBLE  DETAINE7R— See  Landlord  and  Tenant,  3 — 
Landlord  and  Tenant— Tenant  by  the  Month — ^Notice  to  Quit — 
Where  a  tenant's  lease  on  premises  has  expired,  and  the 
landlord  agrees  that  he  may  continue  in  possession  and  use 
of  the  premises  as  tenant  by  the  month,  but  to  have  one 
month's  notice  before  being  required  to  quit,  he  is  not  a 
tenant  at  will  or  by  sufferance,  but  a  tenant  from  month  to 
month,  which  tenancy  may  be  terminated  by  the  landlord 
giving  him  one  month's  previous  notice,  which  notice  may 
be  verbal.  J.  W.  Reccius  &  Bro..  v.  Columbia  Finance  ft 
Trust  Co  t 478 

FOREIGN  CORPORATIONS— See  TaxaUon,  10. 
FOREIGN  JUDGMENTS— See  Criminal  Law,  8. 
FOREIGN  STATUTES— See  Criminal  Law,  4. 
FRANCHISES— See  Taxation,  9,  10,  11;  Turnpikes,  3. 
GUARDIAN  AND  WARD-See  Infants,  1,  2— 

1.  Guardians'  Bonds — County  Judge— Accepting  Insufficient  Surety 

— Negligence — Liability  of  Judge  on  His  Official  Bond — Where 
a  county  judge  accepts  as  surety  on  a  guardian's  bond  of  an 
infant  a  person  he  knows  to  be  insufficient  as  surety  under 
the  Btfttute,  or  fails  to  exercise  reasonable  diligence  to  in- 
form himself  and  accepts  an  insolvent  surety,  he  is  liable  if 
loss  occurs,  and  the  measure  of  his  liability  is  whatever  Judg- 
ment the  ward  is  entitled  to  against  his  guardian.  Common- 
wealth, For,  ftc.  y.  Lee 434 

2.  How  Ascertained — ^To  ascertain  such  deficiency  the  guardian 

should  be  charged  with  any  balance  of  his  ward's  money 
remaining  in  his  hands  at  the  end  of  a  year  which  ought  to 
have  been  Invested  or  loaned  out,  with  interest  upon  Interest 
in  biennial  rests  during  the  time  he  so  held  it  without  invest- 
ment   Idem    434 

!•  Mother  ot  Ward*— Allowances— Wbere  the  mother  of  an  infant 
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GUARDIAN  AND  WARD--ConUnued— 

is  unable  to  support  him  from  her  own  small  estate  she  should 
be  allowed  a  reasonable  sum  for  his  maintenance  during  his 
years  of  helpless  infancy,  but  should  not  be  allowed  to 
charge  where  his  labor  for  her  was  equal  to  the  value  of  his 
maintenance.    Idem •. .  434 

HOMESTEAD— 

1.  Creditors  of  deceased,  who  became  such  while  she  was  a  single 

woman  and  owned  certain  land  which  thereafter  became  the 
homestead  of  herself  and  husband,  were  not  entitled  to  claim 
that  the  land  was  not  homestead  as.  against  them.  Holder's 
Adm'r  v.  Holder   .  i '. 802 

2.  Occupation — Rights    of   Husband — The    homestead   of   a    wife 

continues  after  her  death  for  the  benefit  of  her  surviving 
husband,  and  exists  as  long  as  he  continues  to  occupy  the 
land,  though  he  has  neither  family  nor  children.    Idem  . .  802 

3.  Wife's   Ante-nuptial   Creditors— Where,    after   deceased's    mar- 

riage, she  and  her  husband  lived  on  rented  property,  which 
adjoined  certain  land  inherited  by  her,  which  she  and  her 
husband  cultivated  and  used  for  pasture,  the  land  so  used 
was  exempt  em  homestead.    Idem  802 

HOMICIDE— 

1.  Motion    for  Change   of   Venue — Motion    Sustained — ^Withdrawn 

— Order  not  Made — Mistrial — Subsequent  Change  of  Venue — 
Eiffect — ^Where  defendant  was  indicted  for  murder  in  B. 
county,  and  the  attorney  for  the  Commonwealth  applied 
for  a  change  of  venue,  to  which  the  defendant  objected,  and 
the  court  announced  from  the  bench  that  he  would  sustain 
the  motion  and  move  the  trial  to  M.  county,  and  before  the 
order  was  entered  permitted  the  attorney  for  the  Common- 
wealth to  withdraw  the  motion  for  a  change  of  venue,  and 
after  the  case  was  tried  in  B.  county,  resulting  in  a  hung  jury, 
the  attorney  for  the  Commonwealth  renewed  his  motion  for  a 
change  of  venue,  which  the  court  granted,  and  removed  the 
trial  to  H.  county,  against  the  objection  of  the  defendant. 
Held — Under  Kentucky  Statutes,  section  1118,  providing  that 
"no  more  than  one  change  of  venue,  or  application  therefor, 
shall  be  allowed  to  any  person  or  to  the  Commonwealth  in 
the  same  case,"  the  first  application  having  been  withdrawn, 
the  last  one  should  be  regarded  as  the  only  one  made  in  the 
case.    White  v.  Commonwealth   178 

2.  Jail — Security  of  Prisoner — ^Discretion  of  Court — ^Under  Ken- 

tucky Statutes,  section  1113,  providing  that  "upon  granting 
a  change  of  venue  in  a  criminal  case  the  judge  of  the  court 
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shall  direct  that  the  defendant  be  delivered  to  the  jailer  of 
the  county  where  the  trial  is  to  be  had,"  and  lb.,  sec.  2238, 
providing  "If  in  any  county  the  jafl  is  insecure,  or  there  is 
danger  or  probable  danger,  that  a  person  confined  therein 
♦  ♦  ♦  will  be  rescued  therefrom  by  violence,  the  judge  of 
the  circuit  court  ♦  ♦  ♦  ghall  by  an  order  ♦  ♦  ♦  direct 
that  such  person  shall  be  transferred  to  the  jail  of  the  nearest 
county  in  which  the  jail  is  secure,  and  it  shall  be  deemed 
that  he  shall  be  safely  kept."  In  the  absence  of  anything 
appearing  in  the  record  to  the  contrary,  it  must  be  presumed 
that  the  judge's  action  in  the  premises  was  based  upon  some 
of  the  grounds  authorized  by  the  statute.    Idem  178 

3.  Impeaching  Witness — ^Incompetent  Evidence — ^Harmles4  Error — 

Where  in  an  attempt  to  impeach  the  character  of  a  witness 
for  the  Commonwealth  some  statements  were  allowed  to  be 
made  by  witnesses  on  both  sides  as  to  the  character  of  the 
witness  for  sobriety,  paying  his  debts,  attending  church  and 
Sunday-school,  etc.,  while  incompetent,  was  not  prejudicial  to 
appellant.    Idem    179 

4.  Excluded  Evidence — ^Admonition  to  Jury — Presumptions — ^Where 

a  statement  was  made  to  the  jury  by  a  sister  of  deceased, 
"That  deceased  had  information  that  defendant  and  others 
were  going  to  kill  him,"  was  immediately  excluded  from  the 
consideration  of  the  jury  by  the  court,  and  they  were  told  to 
disregard  it,  we  have  no  right  to  presume  that  the  defend- 
ant was    prejudiced  thereby.    Idem 179 

5.  Special  Terms — Calling — Notice — Summoning  Juries  Therefor — 

A  special  term  of  the  circuit  court  provided  for  in  Kentucky 
Statutes,  section  964,  may  be  called  either  by  the  order  of  the 
court  made  during  the  last  preceding  regular  term,  or  by 
notice  signed  by  the  judge  and  posted  at  the  courthouse  door 
for  ten  days  before  the  special  term  is  held,  and  grand  and 
petit  juries  may  be  summoned  for,  and  criminal  and  penal 
cases  tried  at,  such  special  terms,  nor  do  we  think  it  material 
whether  the  juries  for  the  special  term  were  ordered  to  be 
summoned  before  or  after  the  beginning  of  the  special  term. 
Idem    179 

6.  It  was  not  error  for  the  court  to  permit  an  attorney  other  than 

the  regular  attorney  for  the  Commonwealth  to  state  to  the 
jury  the  nature  of  the  charge  against  the  defendant. 
Idem    If79 

7.  Dying   Declarations — Proof  of   by   Widow   of   Deceased — Com- 

petency— On  the  trial  of  one  for  homicide  the  widow  of  the 
deceased  U  a  competent  witness  to  prove  the  dying  declara- 
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tlons  of  her  deceased  husband  made  under  a  sense  of  im- 
pending death.    Bright  v.  Commonwealth   298 

8.  Witnesses — ^Infanft    Twjelve    Years    ol   Age — Capacity — Compe- 

tency— ^A  boy  twelve  years  of  age,  while  not  able  to  define 
the  legal  obligation  of  an  oath,  but  did  know  that  by  being 
sworn  he  was  required  to  tell  the  truth  and  would  be  pun- 
ished for  it  If  he  did  not  do  so,  is  a  competent  witness  on  the 
trial  of  one  for  homicide.    Idem 298 

9.  Religious  Belief — ^Whether  one's  religious  training  has  been  so 

developed  that  he  comprehended  his  responsibility  to  God  for 
lying  is  not  material  as  affecting  his  competency  as  a  witness 
in  a  court  of  justice.  His  belief  or  unbelief  in  deity  may  affect 
his  credibility,  but  not  his  competency  as  a  witness. 
Idem   298 

10.  Defense  —  Insanity  —  Instructions  —  Where  the  undisputed 
evidence  shows  that  the  defendant  deliberately  and  without 
apparent  cause  shot  and  killed  a  young  girl,  with  whcxn  he 
was  in  love  and  wanted  to  marry,  but  who  had  refused  to 
marry  him,  and  also  at  the  same  time  mortally  wounded 
his  rival,  who  was  with  the  girl,  the  only  defense  being  as 
to  his  sanity  at  the  time,  the  following  instructions,  given 
by  the  court,  are  held  to  be  proper: 

"No.  7.  The  court  further  instructs  the  Jury  that  the  law 
presumes  every  man  sane  until  the  contrary  is  shown  by  the 
evidence,  and  before  the  defendant  can  be  excused  on  the 
grounds  of  insanity  the  jury  must  believe  from  the  evidence 
that  the  defendant  at  the  time  of  the  killing  was  without  suffi- 
cient reason  to  know  what  he  was  doing,  or  that,  as  the  re- 
sult of  mental  unsoundness,  he  had  not  then  sufficient  will 
power  to  govern  his  action  by  reason  of  some  insane  impulse 
which  he  could  not  resist  or  control. 

"No.  8.  The  court  further  instructs  the  jury  that  although 
they  may  believe  from  the  evidence  that  the  defendant  at  the 
time  of  the  killing  of  Emma  Watkins  was  without  sufficient 
power  to  govern  his  action  by  reason  of  some  impulse  which 
he  could  not  resist  or  control,  yet  If  they  further  believe  from 
the  evidence  that  such  lack  of  reason  to  know  right  from 
wrong,  or  such  insufficient  will  power  to  govern  his  actions  or 
to  control  his  impulses,  arose  alone  from  voluntary  drunken- 
ness, but  not  from  unsoundness  of  mind,  they  should  not  ac- 
quit the  defendant  on  the  grounds  of  insanity."  Mathley  v. 
Commonwealth    389 

11.  Evidence  —  Letters    Showing   Motive  —  Competency  —  Letters 

taken  from  the  possession  of  defendant  at  the  time  of  hit 
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arrest,  which  he  admitted  were  given  to  him  by  the  deceased, 
which  tend  to  establish  the  cause  of  jealousy  on  his  part,  and 
tend  to  furnish  a  motive  for  the  killing,  are  clearly  admissible 
in  evidence.    Idem 390 

12.  Change  of  Venue — Discretion  of  Court — On  the  motion  of  de- 
fendant in  a  criminal  prosecution  for  a  change  of  venue  the 
burden  is  on  him  to  show  that  he  can  not  get  a  fair  trial 
in  the  county  where  the  indictment  was  found.  The  motion 
is  addressed  to  the  sound  discretion  of  the  court,  and  this 
court  will  not  interfere  with  its  discretion  unless  it  be  made 
to  appear  with  reasonable  certainty  that  there'  was  a  mani- 
fest error  on  the  part  of  that  court  in  its  decision  of  the 
question.    Mount  v.  Commonwealth 398 

13.  Continuance — Absent  Witness — ^Reading  of  Stenographic  Re- 
port— Objection — ^Where  on  a  second  trial  of  a  defendant  in- 
dicted for  murder  a  witness  who  testified  on  the  former 
trial  was  absent  and  the  defendant  filed  an  affidavit  stating 
he  can  prove  additional  facts  by  the  absent  witness  (reciting 
them)  that  are  material  to  his  defense  and  that  can  not 
be  proved  by  any  other  witness,  it  was  error  in  the  court 
to  refuse  to  grant  the  defendant  a  continuance  because  he 
would  not  consent  for  the  stenographic  report  of  the  testi- 
mony of  such  witness,  made  on  the  former  trial,  to  be  used 
as  his  evidence  on  the  trial  then  pending.    Idem 399 

14.  Jurors — Previous  Opinions — ^New  Trial — Review  on  Appeal — 

The  fact  that  it  was  shown  on  the  motion  for  a  new  trial 
that  two  of  the  jurors  had  expressed  opinions  before  the  trial 
that  the  defendant  was  guilty  of  the  charge  and  ought  to 
be  locked  up  or  hanged,  can  not  be  reviewed  by  this  court 
under  section  281,  Criminal  Code,  which  provides  that  the 
decision  of  the  lower  court  upon  a  motion  for  a  new  trial 
shall  not  be  subject  to  exception.    Idem 399 

15.  Evidence— Hearsay — Incompetency — ^A  statement  by  a  witness 

in  regard  to  the  reputation  of  a  witness  for  defendant  that 
one  Spaulding  had  told  him  that  said  witness  had  sworn  to 
a  lie  was  incompetent,  and  should  have  been  excluded  by 
the    court.    Idem 399 

16.  Misconduct  of  Attorney — ^Rebuke  of  Court— Bifect — ^A  state- 

ment by  the  attorney  for  the  Commonwealth  in  his  closing 
argument  to  the  Jury  that,  "if  you  convict  the  defendant,  in  my 
opinion,  a  more  damnable  villian  never  entered  the  doors 
of  the  penitentiary,"  though  rebuked  by  the  court,  who  told 
the  jury  that  it  ought  not  to  infiuence  them,  was  especially 
improper,  becaase  outside  the  record,  grossly  abusive  of  the 
prisoner  at  the  bar,  and  so  highly  inflammatory  in  spirit 
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and  utterance  as  to  be  calculated  to  excite  the  iMussions  and 
prejudices  of  the  jury.    Idem 399 

17.  Joint  Indictment — Separate  Trial — Concerted  Action — ^ThreaU 
of  Deceased  as  to  Any  One — Competency — ^Where  it  is  shown 
by  the  evidence  that  the  deceased  had  enmity  against  four 
persons  who  were  jointly  indicted  for  killing  him,  all  grow- 
ing out  of  the  same  transaction,  proof  of  threats  made  by 
deceased  against  all  or  any  one  of  the  four  was  competent 
on  a  separate  trial  of  any  one  of  them  for  the  killing  of 
deceased,  whether  communicated  to  defendants  or  not,  espe- 
cially as  bearing  on  the  question  of  whether  deceased  was 
the  aggressor  and  assailant  at  the  time  he  was  killed.  Wheeler 
▼.  Common weialth    698 

18.  Instruction — Self-defense— On  a  separate  trial  of  defendant, 
C.  H.  Wheeler,  who  was  jointly  indicted  with  his  father  and 
two  others  for  killing  deceased,  where  the  evidence  shows 
that  the  deceased  was  killed  by  some  one  of  the  four  acting 
together,  It  was  error  in  the  court  to  instruct  the  jury  that 
"if  you  believe  from  the  evidence,  beyond  a  reasonable  doubt, 
that  W.  P.  K.,  M.  K.  and  L.  W.,  with  the  ctmsent  and  acquies- 
cence of  and  aided  and  abetted  by  defendant,  C.  H.  W.,  were 
armed  with  deadly  weapons  and  sought  deceased  with  intent 
to  kill  him,  or  doing  him  some  other  great  bodily  harm,  or 
first  attacked  or  assaulted  him  with  such  intent,  then  de- 
fendant can  not  avail  himself  of  his  plea  of  self-defense," 
as  it  in  effect  advised  the  jury  that  if  defendant  at  any  time 
aided  or  abetted  his  co-defendants  to  seek  deceased,  armed, 
and  with  the  Intention  of  killing  him,  he  was  thereby  de- 
prived of  the  right  to  defend  himself  or  them  from  danger, 
real  or  apparent,  at  the  hands  of  deceased,  though  neither 
defendant  nor  his  co-defendants  may  have  made  an  attempt 
to  carry  out  the  intention  of  killing  deceased,  or  were  first 
attacked    by   him.    Idem    698 

19.  Commencing  Diflaculty — Effect — ^The  court  in  lieu  of  the  in- 
struction given  should  on  a  retrial  instruct  the  jury  that  if 
they  believe  from  the  evidence,  beyond  a  reasonable  doubt, 
that  appellant  or  his  co-defendant,  or  any  of  them,  commenced 
the  difficulty  with  deceased  by  making  the  first  demonstra- 
tion to  shoot,  or  if  he  or  they  and  deceased  met,  armed, 
determined  on  a  conflict,  and  on  meeting,  the  combat  was 
engaged  in  by  mutual  consent,  then,  in  either  event,  ap- 
pellant could  not  rely  on  the  right  of  self-defense,  nor  act 
in  defense  of  his  co-defendants.    Idem 698 

20.  Alder  and  AbettcMr^— To  constitute  a  person  guilty  ol  voluntary 
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manslaughter,  as  an  aider  or  abettor,  the  killing  must  have 
been  willfully  and  feloniously  committed  by  his  co-defendants, 
or  some  of  them,  in  a  sudden  affray,  or  in  sudden  heat  or  pas- 
sion, without  previous  malice,  and  not  in  their  necessary  or 
apparently  necessary  self-defense,  and  defendant  must  have 
been  present  at  the  time,  aiding,  abetting,  or  assisting  in 
the  commission  of  the  offense.    Idem 69;» 

21.  Evidence — Stenographic  Report — In  the  absence  of  an  objec- 
tion at  the  trial,  the  right  of  cotmsel  for  the  State  to  read 
from  a  stenographic  report  of  defendant's  evidence  on  a  for- 
mer trial,  as  a  part  of  counsel's  argument  to  the  Jury,  could 
not  be  reviewed.    Idem  699 

HUSBAND  AND  WIFE— See  Homesteads,  2,  3. 

IMPEACHING  WITNESS— See  Homicide,  3. 

IMPLIED  PROMISE— See  Accounts,  5. 

INDUSTRIAL,  INSURANCE— See"  Life  Insurance,  5. 

INFANTS— See  Judicial  Sales,  5,  6,  7;  Parent  and  Child,  1,  3,  4,  5, 

1.  Domicile — Guardian — ^Appointment — ^Where  after   the  death   of 

her  husband  in  Kentucky,  the  widow  moved  from  Kentucky 
to  Tennessee,  and  took  her  infant  child  with  her,  intending 
to  make  Tennessee  her  future  home,  and  died  there  after  hav- 
ing so  resided  for  about  three  years,  her  domicile  was  the 
domicile  of  her  infant  child,  and  said  infant  having  reached 
the  age  of  14  years,  had  the  right  under  the  laws  of  the  State 
of  Tennessee  to  chdose  a  guardian  in  said  State,  and  said 
guardian  is  entitled  to  recover  the  personal  estate  of  the  in- 
fant from  a  guardian  previously  appointed  in  Kentucky. 
Garth  v.  City  Savings  Bank.. 280 

2.  Same — The  fact  that  sec.  2032,  Ky.  Stats.,  gives  the  custody 

of  the  ward's  person,  as  well  as  his  estate  to  the  guardian, 
does  not  give  the  guardian  the  power  to  control  the  domicile 
of  the  ward  as  against  its  mother.    Idem 281 

INDEMNITY  INSURANCE— 

1.  Pleading — ^Age  of  Insured — In  an  action  on  a  policy  of  employes' 

indemnity  insurance,  which  provides  that  the  employe  should 
be  over  twelve  years  of  age,  it  is  not  necessary  that  the  peti- 
tion should  allege  that  the  person  injured  was  over  twelve 
years  of  age.  Travelers  Ins.  Co.  v.  Henderson  Cotton 
Mills    218 

2.  Conditions  In  Policy— Against  Public  Policy— Void — ^A  condition 
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INDEMNITY  IN SURANCE>--Con tinned— 

in  a  liOlicy  of  employes'  indemnity  insurance  that  no  acticm 
shall  be  maintained  thereon  unless  it  is  brought  within  thirty 
days  after  payment  of  loss  by  the  insured,  is  contrary  to  pub- 
lic policy  and  is  void.    Idem 218 

3.  Age  of  Insured — Evidence — The  age  of  a  member  of  a  family 

may  be  proven  by  proof  of  declarations  of  other  members  since 
deceased.    Idem    219 

4.  Interest — Prayer  for  Relief — ^Under  a  prayer  for  general  relief 

interest  may  be  allowed  on  a  claim  from  the  filing  of  the  suit, 
although  not  specially  prayed  for  in  the  petition.    Idem. .  219 

5.  Costs — ^Liability  for — ^Where  the  idemnity  insurance  company 

did  not  defend  the  suit  of  the  insured  against  the  appellee  and 
appellee  had  to  defend  it,  the  court  properly  held  the  in- 
surance company  liable  for  the  costs  of  the  action  upon  its 
policy  of  indemnity.    Idem  219 

INDEPENDENT  CONTRACTOR— See  Landlord  and  Tenant,  3. 

INDICTMENT— See  Local  Option,  1;  Criminal  Law;  Homicide. 

INSANITY— See  Homicide,  10. 

INTEREST-— See  Taxation,  12,  13:  Indemnity  Insurance,  4. 

INTERSTATE  COMMERCE— See  Local  Option,  3. 

INTOXICATING  LIQUORS— See  Local  Option,  1,  2,  3. 

JOINDER  OF  ACTIONS— See  Actions,  5. 

JUDICIAL  KNOWLEDGE— See  Contracts,  5;  Criminal  Law,  4. 

JUDICIAL  SALES— See  Wills',  6,  7,  8,  9. 

1.  Vested    Estate — Joint   Owners — Infants — Remaindermen —   Un- 

der Civil  Code,  sec.  490,  providing  for  the  sale  of  real  prop- 
erty held  jointly  by  two  or  more  persons,  if  the  pr(H>erty 
be  in  possession  and  can  not  be  divided  without  injuring  its 
value,  such  sale  may  be  made  where  there  are  vested  estates 
jointly  held,  though  one  of  the  parties  is  a  life  tenant  and 
the  remaindermen  are  infants.    Atherton  v.  Warren,  &c...  151 

2.  Relief  From   Bid — While   the   rule   of  caveat  emptor   applies 

in  all  its  strictness  to  judicial  sales,  when  a  purchaser,  be- 
fore confirmation,  shows  a  failure  of  title  in  some  material 
particular  a  court  of  equity  may  relieve  him  of  his  bid  where 
it  was  made  under  a  clear  misapprehension  of  fact  or  law  in- 
ducing the  bidding.    Wise  v.  Wolf,  &c 263 

3.  Limitation — An  unreleased  Hen  en  land   for  purchase  money 

must  be  deemed  to  be  barred  by  limitation  against  a  dec^d' 
ent's  estate  after  fifteen  years.     Idem 263 
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JUDICIAL  SALES— CJontinued— 

4.  Adverse   Possession — After   thirty   years'   continuous,   adverse 

possession  of  land  in  this  State,  all  rights  of  others  are 
barred,  no  matter  under  what  disabilities  the  true  owner  may 
have  labored.    Idem   263 

5.  Same — ^Infancy — Where  a  grantee  of  land  took  possession  of  his 

purcha/e,  not  recognizing  or  admitting  the  right  of  any  other 
person  to  enjoy  it,  or  any  part  of  it  with  him,  but  in  hostility 
to  every  other  title,  under  a  warranty  of  a  complete  title,  his 
possession  is  adverse  to  any  owner  who  did  not  join  in  the 
■  conveyance,  although  such  owner  may  have  been  an  Infant. 
Idem    263 

6.  Valid  Title — ^Lands  sold  at  a  judicial  sale  which  had  been  in  the 

adverse  possession  of  the  decedent  (for  whose  estate  it  was 
sold)  and  those  claiming  under  him,  for  more  than  fifteen 
years  before  the  suit,  which  fact  was  set  out  in  the  petition, 
conferred  upon  the  purchaser  a  good  title  thereto.    Idem. .  263 

7.  Separate  Interest  In  Separate  Parcels — Sale  as  a  Whole — In  a 

sale  of  land  as  a  whole  for  a  division  of  the  proceeds,  where 
the  heirs  are  by  dilferent  parents  and  do  not  own  a  joint 
interest  in  each  parcel,  the  fact  that  one  of  the  heirs,  who  is 
an  infant,  owns  an  Interest  in  a  portion  of  the  tract  which 
is  of  a  greater  value  than  an  average  of  the  whole  tract,  is 
not  cause  for  setting  aside  the  sale,  as  this  fact  can  be  ascer- 
tained by  the  court  before  distribution,  and  the  proceeds  ap- 
portioned so  as  to  give  to  such  Infant  its  equitable  Interest 
therein.    Idem 263 

8.  Wife  Not  Party — ^A  sale  will  not  be  set  aside  because  the  wife 

of  one  of  the  defendants  Is  not  a  party  to  the  suit,  as  she  can 
still  be  brought  before  the  court  before  distribution  of  the 
sale  money,  and  her  potential  interest  ascertained  and  paid 
to  her  out  of  her  husband's  share.    Idem 264 

9.  Misdescription  of  Boundary — ^Where  the  land  intended  to  be 

sold  is  manifest,  the  sale  will  not  be  set  aside  because  of  a 
misdescription  of  the  boundary  caused  by  a  resurvey  by  the 
officer  making  the  sale,  nor  because  said  survey  was  not  filed, 
nor  because  some  taxes  are  due  on  the  land  which  can  be 
paid  out  of  the  sale  money  before  distribution.    Idem...  264 

10.  Setting  Aside  Sale — The  sale  will  not  be  set  aside  because  one 
of  the  daughters  of  deceased  is  claimed  to  have  died  testate, 
devising  all  her  property  to  her  sister,  and  that  her  will  is 
being  contested,  because  if  the  will  is  probated  her  sister,  who 
is  a  party  to  this  action,  will  be  bound  by  the  decree,  and  if 
rejected,  then  all  her  heirs  are  parties  to  this  action  and  are 
bound  by  the  judgment  and  sale.    Idem 264 
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JUDICIAL  SALES— Continued— 

11.  Valid  Sale — Special  Term — A  sale  of  land  made  and  confirmed 

at  a  special  term  of  the  circuit  court,  regularly  called,  is 
valid.    Idem    264 

12.  Confirmation — Same  Day  of  Filing  Report — A  sale  confirmed 

the  same  day  the  report  was  filed,  though  unusual,  is  not  in- 
valid as  to  the  purchaser,  where  it  is  not  showif  that  the  pur- 
chaser was  not  prevented  by  that  act  from  filing  exceptions 
of  merit  to  the  sale,  and  does  not  show  to  have  been  prej- 
udiced thereby.    Idem   264 

LABOR  PENALTY— See  Municipalities,  6. 

LAND— 

1.  Right    of    Way    to    Turnpike    Company — Erecting    Telephone 

Line  Thereon — Compensation  to  Original  Owner — ^Additional 
Servitude — Public  Purpose — Where  a  right  of  way  has  been 
granted  by  a  land  owner  for  the  building  of  a  turnpike  there- 
on, an  agreement  by  the  turnpike  company  to  allow  telephone 
poles  and  wires  to  be  erected  thereon,  being  for  a  public  pur- 
pose, is  not  an  additional  servitude  on  the  land,  for  which 
-  the  original  owner  can  maintain  an  injunction  or  recover 
compensation  from  the  telephone  company.  Cumberland 
Telephone  &  Telegraph  Co.,  &c.  v.  Avritt,  &c 35 

2.  Auction   Sale  of  Lots — Purchase  by   Partners — ^Verbal  Agree- 

ment— ^Written  Memorandum  by  Auctioneer — ^ESnforcement  of 
Contract — Where  two  persons  verbally  agreed  to  form  a  co- 
partnership and  to  attend  an  auction  sale  of  town  lots  and 
each  was  to  buy  in  his  own  name  certain  lots,  and  both  were 
thereafter  to  pay  for  and  own  all  of  them  as  co-partners,  and 
in  pursuance  thereof  each  of  them  did  attend  said  sale  and  bid* 
in  certain  lots,  of  each  of  which  bids  a  memorandum  was  ke^t 
and  signed  by  the  auctioneer,  such  agreement  constituted  a 
co-partnership,  and  the  owner  of  the  lots  having  tendered 
them  a  joint  deed  for  said  lots  and  demanded  a  compliance 
on  their  part  with  the  terms  of  the  sale,  which  they  refused, 
was  entitled  in  a  joint  action  against  them  to  enforce  a 
specific  execution  of  the  contract.  Garth  v.  Davis  ft  Johnson, 
&c   .^ 106 

3.  Statute  of  Frauds — Dealing  in  Real  Estate — An  agreement  to 

become  partners  in  dealing  in  real  estate  is  not  a  contract  to 
buy  nor  a  contract  to  sell  real  estate  as  between  the  parties 
to  it,  and  is  not  within  the  statute  of  frauds,  and,  therefore, 
need  not  be  in  writing  if  to  be  begun,  and  may  not  end  within 
a  year,  although  as  a  fact  it  may  not  be  terminated  for  more 
than  a  year.    Idem  106 

4.  Auctioneers — ^Agency — ^The    auctioneer's    memorandum,    signed 
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LAND— Continued— 

by  him,  describing  the  lots  sold  and  stating  the  terms  of  the 
sale,  was  sufficient  to  bind  both  seller  and  buyer,  and  was  a 
compliance  with  the  statute.    Idem 106 

5.  Execution    Sale — Purchase    By    One    For    Another — Considera- 

tion Paid  by  Purchaser — Conveyance  to  Purchaser — ^Relief 
Sought  by  Equitable  Owner— Where  appellee  and  his  brother 
jointly  owned  a  tract  of  land  and  upon  his  brother's  death 
his  undivided  interest  was  ordered  sold  to  pay  his  debts, 
and  at  the  request  of  appellee  was  bought  by  appellant  at 
said  sale  for  appellee's  benefit,  and  after  the  time  for  redemp- 
tion had  expired  appellant,  against  the  objection  of  appellee, 
caused  a  deed  to  be  made  to  himself  for  the  land,  in  an  action 
by  appellee  against  appellant  to  set  aside  said  deed,  alleging 
that  appellant  held  the  title  in  trust  for  him,  he  having  all 
the  time  been  in  the  actual  possession  thereof,  the  court 
properly  decreed  the  relief  sought  upon  the  repayment  by 
appellee  to  appellant  of  the  money  he  had  paid  in  the  pur- 
chase thereof.    Parker  v.  Catron 145 

6.  Constructive   Trust — ^EiStoppel — Statute   of  Frauds — In   such   a 

case  a  constructive  trust  results  by  implication  in  favor  of 
the  equitable  owner,  which  rests  upon  the  idea  that  the  pur- 
chaser holds  the  land  in  trust  for  his  principal.  Construo- 
tlve  trusts  are  held  not  to  be  within  the  statute  because  they 
rest  in  the  end  on  the  doctrine  of  estoppel,  and  the  opera- 
tion  of  an  estoppel  is  never  affected  by  the  statute  of  frauds. 
Idem   145 

7.  Same — ^The  fact  that  the  purchaser  of  the  land  paid  the  con- 

sideration himself  does  not  destroy  the  trust,  where  the  pur- 
chase was  made  for  another,  who  ofPered  to  pay  it,  and  was 
kept  from  paying  it  by  the  act  of  the  purchaser,  who  re- 
fused to  accept  it,  and  had  the  deed  made  to  himself. 
Idem    146 

8.  Title    Bond — Purchase    by    Husband — Subsequent    Patent    to 

"Widow — ^Effect — ^Where  the  husband  took  possession  of  a 
tract  of  land  under  a  title  bond,  and  held  it  adversely  and 
continuously  for  thirty  years,  the  fact  that  his  widow  after 
his  death  procured  a  patent  for  it  from  the  Commonwealth 
does  not  afPect  the  Interest  of  the  husband's  children  therein, 
who  claim  as  his  heirs  subject  to  the  widow's  life  estate; 
and  a  sale  of  which  land  by  the  widow  passed  to  the  purchaser 
only  the  use  of  same  during  the  life  of  the  widow.  Gray  v. 
Soden,    &c ^ 277 

9.  Improvements — A  purchaser  of  land  from  a  widow  who  has 

only  a  life  estate  therein  is  not  entitled  to  recover  for  im- 
vol.  120-58 
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LAND— <k)ntinued— 

provements  made  thereon  and  make  the  heirs  responsible 
therefor.    Idem   277 

10.  Boundary — Conflicting  Surveys — ^Hbw  Correctedr-Where  there 
are  erroneous  calls  and  an  omitted  line  in  a  survey  of  land, 
they  should  be  corrected  by  the  plat,  and  patent  established, 
that  the  intention  of  the  parties  in  making  the  survey  may 
be  effectuated;  and  the  mere  mistakes  of  the  officer  in  trans- 
scribing  the  field  notes  should  not  be  allowed  to  frustrate 
this  intention  if  there  is  evidence  by  which  they  may  cor- 
rect it.    Hogg  V.  Lusk 41S 

LANDLORD   AND    TENANT— See   Forcible    Detainer;    Leasing, 
Contract — 

1.  Lease — Term  of  Years — Damage  by  Fire — Remodeling — ^Agree- 

ment to  Re-occupy — ^Tenable  Condition — ^Where  premises  are 
leased  for  a  drug  store  for  five  years,  under  a  contract  pro- 
viding "that  in  the  event  the  owner  should  desire  to  remodel 
the  building  so  far  as  it  would  necessitate  the  tenant  remov- 
ing from  the  building,  he  is  to  receive  a  certain  reduction  of 
the  rent,  with  the  right  to  re-occupy  the  premises  after  the 
building  is  remodeled  at  the  same  rental  until  expiration  of 
the  lease,"  such  tenant  is  entitled  to  hold  the  premises  where 
they  have  been  damaged  by  fire  without  his  fault,  where  the 
damage  is  not  such  as  to  render  them  untenable,  and  such 
lessee  may  elect  to  retain  them  unless  the  lessor  will  agree 
that  he  shall  re-occupy  them  after  they  are  remodeled  as 
specified  in  the  written  contract.  Jones,  &c.  ▼.  Fowler 
Drug  Co 157 

2.  Repairing  Leased  Premises — Consent  ot  Tenant — ^Damages  to 

Tenant — ^Liability  of  Landlord — ^Where  the  owner  of  a  one- 
story  building,  which  was  leased  for  and  occupied  for  printing 
a  newspaper,  employed  an  independent  contractor,  withoat 
the  consent  of  the  tenant,  to  put  a  second  story  thereon, 
the  tenant  is  entitled  to  recover  from  the  landlord  the 
damage  done  to  type,  stationery,  etc,  by  reason  of  its  ex- 
posure to  the  rain,  dirt  and  grit  in  the  construction  of  the 
second  story;  and  on  the  trial  of  the  case  the  fact  as  to 
whether  the  tenant  consented  to  the  erection  of  the  second 
story  was  a  question  for  the  jury,  as  was  also  the  extent 
of  the  damage  done  to  the  tenant's  property  thereby.  Nahm 
&  Friedman  v.  Register  Newspaper  Co 4S€ 

3.  Independent  Contractor — Cross  Petition  of  Landlord — ^Demurrer 

— In  an  action  by  a  tenant  to  recover  from  his  landl<»rd  dam- 
ages done  to  his  property  by  an  independent  contractor,  in 
putting  a  second  story  on  the  building  occupied  by  the  ten- 
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LANDLORD  AND  TENANT— Continued- 
ant  without  the   tenant's   consent,   a  demurrer   to  a   cross 
petition  of  the  landlord  against  the  contractor  was  properly 
sustained,  as  such  action  can  not  be  properly  litigated  in 
the  claim  of  the  tenant  against  the  landlord.    Idem  ....  486 

4.  Forcible  Detainer^— Appeal — Supersedeas  Bond — ^Action  on — ^Re- 

covery— ^Where  in  a  forcible  detainer  proceeding  the  defend- 
ant appealed  from  a  judgment  of  the  circuit  court  awarding 
a  writ  of  restitution  against  him»  by  executing  a  supersedeas 
bond  under  sec.  748  of  the  Civil  Code,  Instead  of  a  traverse 
bond  under  sec.  463  of  the  Code,  the  covenant  of  such 
supersedeas  bond  does  not  cover  an  attorney's  fee  as  part 
of  the  costs  recoverable  thereon.  Dowling's  Adm'x  v.  Walker, 
&c 628 

5.  Insufficient  Surety — ^New  Bond — Time  Covered — ^Where  a  super- 

sedeas bond  has  been  executed  by  the  appellant  with  in- 
sufficient surety,  and  on  motion  of  appellee  a  new  bond  is 
required  to  be  executed  by  appellant  with  sufficient  surety 
pending  the  appeal,  the  new  bond  is  not  limited  in  its  oper- 
ations to  the  time  elapsing  between  the  date  of  its  execu- 
tion and  the  day  upon  which  the  property  was  returned  to 
the  owner,  -but  relates  back  and  covers  the  period  between 
the  execution  of  the  first  bond,  the  surety  of  which  was 
adjudged  insufficient,  and  the  date  of  the  return  of  the  prop- 
erty to  the   owner.    Idem 528 

6.  Damages    for    Detention — Rent— Waste — Theft — ^Where    in    a 

written  lease  between  a  landlord  and  tenant  for  the  rent  of 
a  distillery,  both  of  whom  were  experienced  distillers,  fixing 
the  annual  rental  at  $1,000,  in  an  action  on  the  supersedeas 
bond  for  the  damages  in  detaining  the  property  by  the  lessor 
against  the  lessee,  the  measure  of  damages  for  the  rent 
is  at  the  rate  of  $1,000  per  year  for  the  time  it  was 
so  detained,  and  as  appellant  was  entitled  to  recover  what- 
ever damages  accrued  to  the  property  during  the  period 
covered  by  the  supersedeas  bond,  due  to  the  negligence  of 
the  party  detaining  it,  such  party  is  liable  for  the  blowing 
down  of  the  smoke  stack  if  it  resulted  from  his  failure  to 
properly  secure  it,  and  for  other  damages  of  a  similar  ^ind 
which  accrued  because  of  his  failure  to  take  such  care  of 
it  as  a  prudent  owner  would  of  his  own  property  as  well  as 
for  all  property  taken  by  theft,  which  he  could,  by  diligence, 
have  prevented  by  repairing  the  house  or  employing  a  watch- 
man  to  protect   it.    Idem 529 
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LEASING  CONTRACT— 

1.  Option — 'Prospecting  for  Minerals,  Coal,  Gas,  &c. — Deed — ^Wlian 

Due — Construction  of  Contract — B.,  in  consideration  of  $1, 
leased  to  F.  &  Co.  the  right  to  go  on  his  land  and  prospect 
for  oil,  coal,  gas  and  all  other  minerals,  the  said  F.  &  Co. 
to  have  four  months  from  date  of  contract  to  determine 
whether  they  would  accept  the  grant,  and  if  accepted  to  so 
notify  B.  in  writing,  and  to  have  two  years  from  the  date 
of  acceptance  to  prospect  and  locate  said  minerals,  and  as 
compensation  to  give  to  B.  10  per  cent,  of  the  product  in 
the  dump  at  the  mine.  F.  &  Co.  gave  notice  of  acceptance, 
sunk  some  wells  on  adjacent  lands,  finding  some  oil  and  gas, 
and  within  two  years  applied  to  B.  to  make  a  deed  of  con- 
veyance to  said  mineral  rights,  which  B.  refused. 
Held — That  the  contract  when  accepted  bound  the  lessees  to, 
within  the  two  years  therefrom,  explore  the  land  by  actu- 
ally sinking  a  well  or  wells  upon  it.  If^  oil  or  gas  or  coal 
was  found  therein  in  paying  quantities  then  the  lessees  were 
bound  to  diligently  work  and  operate  same  so  as  to  bring 
the  product  to  a  present  market  and  so  as  to  promptly  yield 
to  the  lessor  his  royalty;  that  unless  the  lessees  did  so 
actually  develop  the  land  in  question  and  in  good  faith  and 
diligence  operate  it,  the  lease  should  be  deemed  abandoned, 
and  in  no  event  were  the  lessees  entitled  to  a  deed  provided 
for  by  the  option,  until,  as  the  result  of  such  actual  develop- 
ment within  the  life  of  the  contract,  gas,  oil  or  coal  was  found 
in  paying  quantities.    Berry  v.  Frisbie,  &c 338 

2.  Contracts  — Mutuality — Consideration — Validity — ^EJnforcement— 

Such  contracts  lack  the  mutuality  essential  to  their  validity. 
A  unilateral  executory  contract  is,  in  law,  nudum  pactum, 
and  is  unenforcible.  Where  it  is  left  to  one  of  the  parties 
to  an  agreement  to  choose  .whether  he  will  proceed  or  aban- 
don it,  neither  can  specifically  enforce  its  execution  In  equity, 
nor  is  a  recited  consideration  of  $1  sufficient  to  uphold  an 
action  for  the  specific  enforcement  of  a  contract  otherwise 
unsupported  by  consideration.    Idem  338 

LEGAL  AGE — See  Election  Contest,  5. 

LEGITIMACY  OF  CHILD— See  Executors,  &c.,  2. 

LICENSES— 

Seflling  Oil  from  Wagons — Continuous  Act— -Under  the 
provisions  of  the  revenue  laws  of  this  State  a  license  tax 
of  $5  is  imposed  on  "each  wagon"  used  in  transporting  or  re- 
tailing lubricating  or  other  oils  for  one  year.  Sec.  4201, 
Ky.  Stats.,  provides  that  "any  person  wlio  shall  enf^age  In 
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LICENSE3S— ConUnued— 

the  business,  or  sell  or  ofPer  to  sell  any  article  on  which  a 
license  is  required  before  procuring  the  license  and  paying 
the  tax  thereon,  *  >»  *  shall  be  fined  not  less  than  $50 
nor  more  than  $1,000  for  each  ofPense  unless  otherwise 
specifically  provided,"  the  tax  is  on  the  wagon  and  the  offense 
of  operating  the  wagon  is  a  continuous  one,  and  only  one 
fine  can  be  imposed  for  the  violation  of  said  statute  in  any 
one  year.    Commonwealth  v.  Standard  Oil  Go 724 

LIFE  INSURANCE— 

1.  Beneficiary     Named  —  Additional     Beneficiary     Subsequently 

Added  —  Notice  to  Company — Effect — ^A  life  policy  waa 
issued  by  appellant  for  $10,000  on  the  life  of  W.  P.  Gatlin, 
in  which  insured's  daughter.  Gray  A.  Gatlin,  was 
named  as  beneficiary.  When  the  policy  was  produced  after 
the  death  of  insured  it  contained  the  additional  name  of 
Geo.  O.  Gatlin,  a  son  of  insured,  as  one  of  the  beneficiaries, 
which  latter  name  there  was  evidence  tending  to  show  was 
in  the  handwriting  of  the  insured.  Both  the  son  and  daugh- 
ter were  infants,  and  by  their  guardian  brought  this  suit 
on  the  policy.  The  company  pleaded  the  alteration  in  bar 
of  the  action.  Held— If  the  application  was  in  fact  accepted 
by  the  company,  and  the  policy  issued  with  Gray  A.  Gatlin 
as  the  sole  beneficiary,  her  rights  then  became  fixed,  and 
neither  the  insured  nor  the  company  could  affect  her  rights 
except  as  provided  in  the  policy,  which  provided  that  the 
insured  might  change  the  beneficiary  with  the  consent  of  the 
company.  Provident  Savings    Life  Assurance  Co.  v.  Dees. . .  285 

2.  Trial — ^Instructions  to  Jury — On  the  trial  of  the  action  the  court 

should  have  told  the  jury  that  they  should  find  for  the  plain- 
tiff, GnLy  A.  Gatlin,  alone,  if  the  alteration  of  the  contract 
was  made  by  the  insured  after  the  policy  was  delivered  and 
accepted,  and  without  the  consent  of  the  company,  but  that 
they  should  find  in  favor  of  both  the  plaintiffs  if  the  altera- 
tion was  made  before   the   delivery  and   acceptance   of  the 

policy,  or  with  the  consent  of  the  company.    Idem  285 

t.  Use  of  Intoxicants  by  Insured — False  Statements  in  Applica- 
tion— ^Where  it  is  pleaded  that  insured  had  made  false  state- 
ments in  his  application  for  insurance  as  to  his  habits  as  to 
drinking  whisky,  the  court  should  have  set  out  in  an  in- 
struction the  questions  and  answers  contained  in  the  appli- 
cation In  reference  thereto,  and  should  have  told  the  jury 
that  they  should  find  for  the  plaintiffs  if  the  answers  were 
^  Bubstantially  true,  but  otherwise  they  should  find  for  de- 
fendant, although  there  was  no  intention  to  mislead  or  de- 
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LIFE  INSURANCE— Continued— 

ceive  the  company,  and  that  the  answers  were  not  substan- 
tially true  if  the  assured  drank  materially  more  than  as 
stated.    Idem 286 

4.  Default— Paid-up     Policy — Demand — ^Limitation — S.     took    out 

a  life  policy-  for  |5,000  in  appellant  company  on  the 
twenty-payment  plan,  payable  to  his  wife,  the  annual 
premium  being  $203.90,  on  which  he  paid  nine  annual  pay- 
ments and  defaulted,  and  died  four  years  and  eleven  days 
after  making  the  first  default.  The  policy  under  its  terma 
gave  the  insured,  after  making  three  annual  payments,  the 
right  to  surrender  his  policy  and  demand  a  paid-up  policy 
within  twelve  months  after  making  default,  which  Insured 
failed  to  obtain.  The  beneficiary  within  five  years  after  the 
first  default  demanded  that  such  paid-up  policy  be  Issued 
to  her  for  |2,150,  which  appellant  refused  and  offered  her 
the  ''legal  reserve,"  amounting  to  $1,190,  which  she  refused. 
Held — That  she  is  entitled  to  recover  the  value  of  the  paid- 
up  policy,  $2,150,  as  though  it  had  been  applied  for  by  the 
insured  within  twelve  months  after  the  first  default  in  the 
payment  of  the  premium.  Aetna  Life  Ins.  Co.  v.  Sugg 450 

5.  Industrial  Insurance — Rights  of  Parties — ^Under  sub-div.  3,  sec. 

659,  Ky.  Stats.,  it  is  provided:  "On  policies  of  industrial 
insurance,  when  the  weekly  premiums  are  less  than  50  cents, 
it  shall  be  optional  with  the  company  issuing  the  policy  to 
pay  either  the  cash  surrender  value  or  issue  a  paid-up  policy 
of  insurance,  and  upon  such  payments  the  company  shall 
be  absolutely  released  from  all  further  claims  or  demands 
whatsoever  under  or  by  reason  of  said  policies  which  shall 
then  be  cancelled."  Wlhere  appellant  had  a  policy  in  the 
Sun  Ldfe  Insurance  Co.  of  America,  by  the  terms  of  which, 
in  consideration  of  10  cents  per  week,  it  agreed  to  pay  at  her 
death  $144  to  her  personal  representative,  and  by  an  ar- 
rangement between  the  Sun  Life  Co.  and  the  Metropolitan 
Life  Insurance  Co.  the  latter  agreed  to  assume  all  the  out- 
standing policies  of  the  Sun  Life  Co.,  to  which  appellant 
consented,  and  thereafter  continued  to  pay  her  premiums 
to  the  Metropolitan  Co.,  she  is  not  entitled,  in  an  action 
against  the  Sun  Life  Co.,  to  recover  jany  part  of  its  reserved 
fund,  as  under  the  statute  said  company  had  the  right, 
where  the  weekly  premiums  were  less  than  50  cents,  either 
to  pay  their  cash  surrender  value  or  issue  a  paid-up  policy. 
Jenkins  y.  Sun  Life  Ins.  Co.  of  America.     791 

LIMITATION— See  Contracts,  2;  Decedents*  Estates,  1;  Judicial 
Sales,  3,  4,  5,  6;  Parent  and  Child,  6. 
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LOCAL  OPTION— See  Election  Conte&t,  1,  2,  3,  4,  5,  6,  7;  Munici- 
palitiee,  3 — 

1.  Indictment — Sufficiency — Selling  Intoxicants — ^Local  Option  Ter- 

ritCHry — ^An  Indictment  which  charges  that  the  defendants 
unlawfully  and  willfully  sold  by  retail,  a  beverage,  liquid  mix- 
ture, or  decoction,  which  causes  or  produces  intoxication,  in 
territory  in  which  the  sale  of  spirituous,  vinous  or  malt 
liquors  is  prohibited  in  accordance  with  the  local  option  law, 
is  good  under  Ky.  Stats.,  section  2557a,  which  prohib- 
its the  sale  of  "any  beverage,  liquid  mixture  or  decoction 
of  any  kind  which  produces  or  causes  Intoxication,"  in  such 
territory  and  it  is  not  necessary  to  name  in  the  indictment  the 
mixture  or  decoction  that  was  sold.  Commonwealth  v.  Jarvis 
&  Williams  334 

2.  Intoxicating   Liquors — Special    Acts — ^Effect — ^Judicial    Notice — 

The  local  prohibition  law  commonly  called  the  "Five  Counties' 
Act,"  approved  April  4,  1884,  forbids  the  sale  of  liquor 
by  retail  in  Laurel  county;  it  results,  therefore,  that 
in  Laurel  county  the  act  of  March  10,  1894,  as  amended,  which 
constitutes  chapter  81,  Ky.  Stats.,  must  be  construed 
as  part  of  the  act  of  1884,  regulating  and  controlling  the  former 
in  the  matter  of  procedure,  the  quantity  of  liquor  to  be  sold, 
and  the  punishment.  In  other  words,  the  act  of  1894  is  opera- 
tive in  Laurel  county  without  the  necessity  of  a  vote  by  the 
people.  Of  the  existence  of  the  act  of  1884  and  the  operation 
of  the  act  of  1894  this  court  will  take  judicial  notice.  Crigler 
V.   Commonwealth 513 

3.  Distillers — ^Retailing — C.  O.  D.  Shipments — Interstate  Commerce 

— Device  to  E^rade  Statute — Under  sub-section  4  of  sec  2757b, 
Ky.  Stats.,  which  is  a  part  of  the  general  local  option 
act  of  1894,  as  amended  in  1902,  providing  that  "all  the  ship- 
ments of  spirituous,  vinous  or  malt  liquors  to  be  paid  for  on 
delivery,  commonly  called  C.  O.  D.  shipments,  into  any  county, 
city,  town,  district  or  precinct  where  said  act  is  in  force,  shall 
be  unlawful,  and  shall  be  deemed  sales  of  such  liquors  at  the 
place  where  the  money  is  paid,  or  the  goods  delivered." 
Where  intoxicating  liquors  are  made  and  sold  by  a  distiller  in 
this  State  in  quantities  less  than  five  gallons  and  sent  to  Cin- 
cinnati, O.,  to  be  shipped  to  the  purchaser  C.  O.  D.,  in  a 
town  where  the  local  option  law  is  in  force,  such  shipment 
being  for  the  purpose  of  imparting  to  it  the  quality  of  inter- 
state commerce,  is  a  mere  device  to  evade  the  laws  of  this 
State,  and  is  no  protection  to  the  seller,  and  for  every  such 
sale  the  parties  so  engaged  are  liable  to  the  penalties  pre- 
scribed by  the  local  option  law  in- this  State.    Idem  513 

MISCONDUCT  OF  OOUNSHL-SeQ  Homicide,  16. 
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MUNICIPALITIES— See  Taxation,  14,  15,  16,  17,  18— 

1.  Ordinances  —  Validity  —  Adoption  —  Publication  —  Approval    by 

Mayor — Under  Kentucky  Statutes,  sec.  3638,  part  of  charter  of 
cities  of  the  fourth  class,  which  provides  that  "an  ordinance 
shall  be  signed  by  .the  mayor,  attested  by  the  clerk,  and  pub- 
lished at  least  once  in  a  newspaper  in  said  city,  *  *  o  and 
shall  be  in  force  from  and  after  the  publication  thereof,"  it 
appearing  that  the  mayor  of  cities  of  the  fourth  class  has  no 
veto  power,  the  council  is  the  legislative  body  of  the  city,  and 
an  ordinance  of  such  city  is  valid  when  passed  by  a  vote  of 
at  least  three  members  of  the  council  and  published,  although 
it  may  not  have  been  signed  or  approved  by  the  mayor. 
Ck)mmonwealth  v.   Williams 314 

2.  Making  up  Record  of  Council — Tardiness  of  Clerk — ^An  ordi- 

nance of  a  city  of  the  fourth  class  takes  effect  upon  its  pas- 
sage by  the  votes  of  at  least  three  members  of  the  council 
and  its  publication,  and  it  is  not  material  at  what  date  it 
was  made  up  and  regularly  approved  by  the  council.  The 
will  of  the  council  can  not  be  defeated  by  the  tardiness  of 
the  clerk  in  making  out  the  record  on  the  books  of  the 
city   council.    Idem  314 

3.  Physicians — Prescription   for   Liquors — Only   as   a   Medicine — 

Penalty — Good  Faith — An  ordinance  of  a  city  of  the  fourth 
class  making  it  unlawful  for  any  physician  to  make  or  give 
a  prescription  for  any  spirituous,  •  vinous  of  malt  liquors  in 
said  city  to  enable  him  to  purchase  same,  unless  such  per- 
son is  sick,  or  such  liqucH*  is  required  as  a  medicine,  and 
fixing  a  fine  of  from  |25  to  $100  for  its  violation,  is  not 
void  because  it  undertakes  to  punish  the  physician  for  giv- 
ing a  prescription  where  he  makes  an  honest  mistake  as  to 
the  whisky  being  required  as  a  medicine.  The  rule  is  that 
a  statute  will  not  make  an  act  criminal  unless  the  offender's 
intent  concurred  with  his  act,  and  whether  he  acted  in  good 
faith  or  not  is  a  question  for  the  jury.    Idem 315 

4.  Jurisdiction — The  criminal  jurisdiction  of  the  Court  of  Appeals 

is  governed  by  the  Criminal  Code  of  Practice.  An  appeal  may 
be  taken  by  the  Commonwealth  if  a  fine  exceeding  $50  might 
have  been  Infiicted.    Idem 315 

5.  Police    Courts  —  Second     Class     Cities — Jurisdiction  —  Section 

142  of  the  Constitution  provides  "that  the  Jurisdiction 
of  justices  of  the  peace  shall  be  co-extensive  with  the 
county,  and  equal  and  uniform  throughout  the  State." 
"Sec.  143  provides  "that  a  police  court  may  be  established 
in  each  city  and  town  in  this  State,  •  •  •  with  such 
criminal  jurisdiction  as  Justices  of  the  peace  have."  Sec. 
1093,  Ky.  Stats.,  provides  "that  Justices  shall  have  JurlsdiQ* 
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tion  exclusive  of  circuit  courts  in  all  penal  actions  the  pun- 
ishment of  which  is  limited  to  a  fine  not  exceeding  |20, 
and  concurrent  with  circuit  courts  of  all  penal  cases  the 
punishment  of  which  is  limited  to  a  fine  not  exceeding  |100, 
or  imprisonment  not  exceeding  fifty  days  or  both."  It  will 
thus  be  seen  that  the  Constitution  does  not  place  any  limi- 
tation upon  the  jurisdiction  that  may  be  granted  to  justices 
of  the  peace  by  the  general  assembly,  but  does  limit  the 
jurisdiction  that  may  be  given  police  and  city  courts  to 
whatever  jurisdiction  has  been  given  the  justice's  courts, 
and  as  the  general  assembly  has  seen  proper  to  limit  the 
jurisdiction  of  justices  to  offenses  where  the  penalty  does 
not  exceed  |100  fine  and  fifty  days  in  jail,  therefore,  the 
jurisdiction  of  police  and  city  courts  is  within  the  same 
limits,  and  section  3148,  and  that  part  of  section  8147,  Ken- 
tucky Statutes,  which  gives  the  police  and  city  courts  juris- 
diction in  excess  of  the  penalty  stated,  are  void,  being  in 
violation  of  the  State  Constitution.  Stone  v.  City  of  Padu- 
cah    : * 322 

6.  Labor  Penalty — Good  Behavior— Insane  Persons,  Ac. — The  lan- 

guage in  section  3151,  Kentucky  Statues:  "Persons  com- 
mitted by  said  (police)  court  for  default  of  surety  for  good 
behavior  or  to  keep  the  peace  and  all  others  whom  the  city 
is  bound  to  maintain  when  comlmtted  to  jail,"  does  not  refer 
to  persons  convicted  of  crime,  but  includes  idiots,  insane 
persons  and  inebriates,  and  as  to  these  persons,  not  in  jail 
because  of  their  conviction  of  an  offense,  they  can  not  be  com- 
pelled to  labor,  for  such  would  be  involuntary  servitude 
and  in  violation  of  both  State  and  Federal  Constitutions. 
Idem   328 

7.  Authority  of  Cities — ^Under  sub-sees.  23  and  25  of  sec.  3068, 

Ky.  Stats.,  cities  of  the  sec(md  class  have  full  and  complete 
power  to  enact  any  and  all  ordinances,  and  fix  fines  and 
penalties  to  maintain  the  peace,  good  government  and  gen- 
eral welfare  of  the  city,  the  only  limitation  being  that  the 
penalties  for  a  violation  of  the  ordinances  shall  not  be  less 
than  that  imposed  by  the  statute,  and  not  to  exceed  the 
jurisdiction  of  the  police  court  as  fixed  by  the  statutes  and 
Constitution,  and  not  in  conflict  therewith.    Idem 323 

8.  Trial  by  Jury — ^So  much  of  the  charter  of  cities  of  the  second 

class  which  deny  a  right  to  a  trial  by  jury  where  the  penalty 
is  |25  or  less,  is  not  unconstitutional,  and  neither  is  it  in 
violation  of  the  State  or  Federal  Constitutions  to  inflict  labor 
penalties  on  persons  convicted  of  misdemeanors.  Idem..  823 
0.  Ordinances— City  Jailer— €alary— Deputy— Under  Ky.    Stati., 
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sec.  3154,  providing  for  the  election  of  a  city  Jailer  by  tbe 
voters  of  cities  of  the  second  class,  and  fixing  his  compea- 
sation  at  not  less  than  |1,600,  nor  more  than  |2,500  per  anr 
.  num,  and  allowing  him  a  deputy  jailer,  an  ordinance  of  a 
second  class  city  fixing  the  salary  of  the  city  Jailer  at  11.320 
per  annum  in  full  of  all  payments  for  cooks  or  other  help 
which  the  city  Jailer  may  see  fit  to  employ,  is  invalid  to 
the  extent  that  it  allows  him  less  than  |1,500  per  annum,  and 
denies  him  a  deputy  Jailer.    City  of  Paducah  v.  EMtts...  444 

10.  Janitor  of  City  Hall— Duties  of  City  Jailer^-An  ordinance  of  a 

second  class  city  which  provides  that  the  Jailer  shall  per> 
form  the  duties  of  Janitor  of  the  city  hall  and  the  building 
adjacent  thereto,  in  which  is  located  the  offices  of  the 
city  engineer  and  the  city  street  inspector,  is  valid  under  sec 
3145,  Ky.  Stats.,  which  provides  that  the  Jailer  "shall  perform 
such  duties  as  the  general  council  may  by  ordinance  pre- 
scribe.   Idem 445 

11.  Public  Streets  and  Alleys — Building  Sewer  Across — ^Failure  to 
Keep  in  Repair — Iiijury  to  Child — suability  of  Constructor— 
Where  a  child  eleven  or  twelve  years  old  broke  her  leg  in 
Jumping  from  a  pile  of  lumoer  and  breaking  into  a  sewer, 
which  had  been  constructed  in  a  public  alleyway  of  a  city 
without  the  consent  of  the  city  by  the  owner  of  a  lumber 
plant  adjoining  the  alley,  for  his  own  convenience  in  drawing 
the  surface  water  from  his  lot,  which  sewer  was  constructed 
of  plank  which  had  been  allowed  to  become  rotten,  it  was  the 
duty  of  the  owner  of  the  plant  to  keep  the  sewer  in  safe  con- 
dition and  such  owner,  and  not  the  city,  is  liable  in  an  action 
for  damages  for  such  injury.  Covington  Saw  Mill  &  Mfg.  Co. 
V.  Drexilius,  &c ^ 494 

12.  Construction  by  Former  Owner — Liability  of  Successor — Im- 
plied Contract — ^The  fact  that  the  sewer  was  constructed  by 
a  former  owner  of  the  plant  for  the  use  and  convenience  of 
the  plant,  and  which  was  maintained  by  him  during  his  owner- 
ship, will  not  excuse  his  vendee  from  liability,  who  continued 
to  use  the  sewer  and  failed  to  thereafter  keep  it  in  repair,  as 
he  was  liable  for  its  repair,  and  the  fact  that  it  was  kept  in 
repair  by  the  former  owner,  an  agreement  that  he  should  keep 
it  in  repair  was  implied.    Idem  494 

13.  Children — Playing  on  Street — Necessary  Use — ^The  fact  that 
the  child  was  playing  In  the  alleyway  when  injured  Is  no  de- 
fense to  her  action  for  damages  for  the  injury.  In  crowded 
cities  the  use  of  the  public  street  and  alleyways  for  purposes 
of  recreation  and  pleasure  by  children  and  others  may  be  re* 
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garded  a  public  necessity,  so  long  as  such  use  does  not  in^pinge 
upon  the  rights  of  others  to  use  them,  and.  such  users  are  en- 
titled to  have  them  in  a  reasonably  safe  condition.    Idem..  494 

14.  Instruction — Gross  Negligence — Punitive  Damages—An  instruo- 
tion  to  the  jury  that  they  could  find  punitive  damages  against 
appellant  if  they  should  believe  from  the  evidence  that  the 
injury  complained  of  was  the  result  of  gross  negligence,  waa 
error,  and  should  not  be  given  when  there  was  no  evidence 
whatever  of  gross  negligence,  and  while  this  court  might  be 
of  the  opinion  that  the  verdict  rendered  was  no  more  than 
would  compensate  the  plaintiff  for  the  pain  endured  and  the 
impairment  of  her  capacity  for  laboring  and  earning  money  as 
the  result  of  the  injury,  we  do  not  feel  warranted  in  saying 
that  some  part  of  the  verdict  was  not  given  by  way  of  punish- 
ment   Idem ^ 491 

15.  Sewage —^  Injury  to  Adjacent  Lands  —  Damages  —  Liability 
of  City — In  an  action  against  the  city  by  the  owner  of 
about  eight  acres  of  land  therein,  on  the  margin  of  which  the 
city  opened  two  sewers,  discharging  thereon  a  deposit  of  foul 
matter  to  the  depth  of  two  or  three  feet,  on  which  there  was 
a  pretty  pond  which  was  thereby  made  a  cess  pool,  and  which 
filth  spread  over  about  three  acres  of  the  land,  impregnating 
and  poisoning  the  air,  and  destroying  the  comfort  and  en- 
dangering the  health  of  persons  living  several  hundred 
yards  away,  a  verdict  for  $2,250,  under  all  the  evidence,  is 
held  not  to  be  excessive.  City  of  Covington  v.  Berry, 
&c 582 

16.  Instructions — Measure  of  Damages — On  the  trial  of  the  case 
the  court  gave  the  following  instructions,  which  are  held  to 
be  correct: 

"1st.  The  Jury  are  instructed  to  find  for  the  plaintiffs  such  dam- 
ages as  they  believe  from  the  evidence  resulted  to  the  plain- 
tiffs* property  from  the  discharge  of  sewage  from  the  Bank 
Lick  street  and  Holman  street  sewers,  and  the  deposit  thereof 
on  the  plaintiffs'  property  between  May  24,  1898,  and  Miay 
24,  1903. 

"2d.  In  ascertaining  said  damages,  the  Jury  are  instructed  that 
there  are  two  measures  of  damages:  First,  the  diminution 
in  value  of  the  plaintiffs'  property  caused  by  said  discharge 
and  aeposit  between  said  dates,  if  there  be  any  such  diminu- 
tion in  value;  and,  second,-  the  cost  of  restoration  of  said  iprqp- 
'  erty  to  the  condition  it  was  in  on  Miay  24,  1898,  if  any  such 
restoration  be  possible. 

"3d.  If  the  Jury  believe  from  the  evidence  it  is  practicable  and 
possible  to  restore  said  property  to  its  condition  on  May  24| 
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1898,  then  the  jury  will  adopt  the  one  of  eaid  measures  of 
damages  which  will  result  in  the  lesser  damage  to  plaintiffs 
property,  not  to  exceed  $5,000."    Idem 582 

17.  Same — ^The  difference  between  the  value  of  the  property  when 
the  injury  was  inflicted  and  its  value  a^ter  the  injury  is  not 
the  proper  measure  of  damages,  where  it  is  shown  that  there 
has  been  an  increase  in  the  value  of  the  land  due  to  the  gen- 
eral enhancement  of  property  in  the  neighborhood  from  the 
growth   of  the    city.    Idem 583 

18.  EiVidence — Competence — The  court  properly  allowed  the  plain- 
tiffs to  show  what  was  the  expense  of  filling  the  place  that 
was  covered  with  slime,  as  this  evidence  tended  to  show  the 
extent  of  the  injury,  and  it  was  competent  to  show  that  they 
had  used  ordinary  care  to  reduce  the  damages.  The  effect 
on  the  health  of  the  neighborhood  was  also  competent  for 
the  same  reason,  and  to  show  why  the  market  value  of  the 
property  was  lessened.    Idem 583 

19.  Incurring  Indebtedness — ^Voting  Thereon — Two-thirds  Voting- 
Constitutionality — ^Under  sec.  157  of  the  Constitution,  provid- 
ing that  "no  city  *  «  «  shall  be  authorized  or  permitted  to 
become  indebted  in  any  manner,  or  for  any  purpose,  to  an 
amount  exceeding  in  any  year  the  incom<e  and  revenue 
provided  for  such  year,  without  the  assent  of  two-thirds  of 
the  voters  thereof  voting  at  an  election  held  for  the  purpose," 
where  under  an  ordinance  of  a  city  of  the  fifth  class  the 
proposition  was  submitted  to  the  voters  of  said  city  to  incur 
an  indebtedness  of  $15,000  and  issue  bonds  therefor,  for  the 
erection  of  a  school  building  therein,  more  than  two-thirds 
of  the  votes  on  said  proposition  were  cast  in  favor  thereof, 
the  proposition  was  adopted,  although  the  number  of  votes 
cast  in  favor  of  such  proposition  was  not  equal  to  two-thirds 
of  all  the  votes  cast  at  said  election  on  other  questions  then 
voted  on.  Board  Education  of  Winchester  v.  City  of  Win- 
chester    591 

20.  Same — ^Legislative  Restriction — Where  the  Constitution  author- 
izes the  incurring  of  an  indebtedness  by  a  city,  county  or 
taxing  district  by  the  assent  of  two-thirds  of  the  voters  of 
such  city,  county  or  taxing  district,  voting  thereon,  the  legis- 
lature can  not  add  to  such  constitutional  restriction,  and  the 
case  of  Belknap  v.  Louisville,  99  Ky.,  474,  in  so  far  as  it  holds 
otherwise,  is  overruled.    Idem 591 

NEW  TRIALS— See  Homicide,  14. 

N0NRSSIDENT8— See  TaxaUon,  2. 
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NOON-^See  Contracta.  4,  5,  6,  7,  8. 

OCCUPATION  TAX— 

City  Ordinance — ^Validity — Discrimination — ^A  city  ordinance  re- 
quiring attorneys  at  law,  physicians,  surgeons,  oculists  and 
opticians  practicing  their  profession  in  the  city  to  pay  an 
occupation  tax  of  |10  per  annum  is  not  unreasonable,  and  is 
not  invalid  because  no  license  is  required  of  such  as  are 
temporarily  in  the  city  on  specific  professional  business. 
Evers  ,v.  City  of  Mayfleld 73 

OFFICE  AND  OFFICERS— See  Sheriffs;  Auditor's  Agents— 

1.  Police    Judge — Compensation — Change    of    During    Term — So 

much  of  the  act  of  March  21,  1902,  amending  sec.  363,  Ky. 
Stats.,  as  provides  that  no  allowance  shall  be  made  to  any 
county  judge  or  magistrate  or  police  judge,  or  other  officials 
authorized  by  law  to  hold  examining  courts,  does  not  apply 
to  such  officials  who  were  in  office  at  the  time  of  the  passage 
of  said  act.    Thomas  v.  Hager,  Auditor 428 

2.  Compensation — Change    of    During    Term — Sec.    161    of    the 

statutes  provides  that  the  compensatlcm  of  any  city,  county, 
town  or  municipal  officer  shall  not  be  changed  after  his  elec- 
tion or  appointment,  or  during  his  term  of  office.    Idem. .  428 

3.  Contract — ^Agreement  Not  to  Sue — Public  Policy — ^A  Stipulation 

in  a  contract  that  neither  party  may  resort  to  the  courts  is 
void,  as  tending  to  oppression  and  being  contrary  to  public 
policy.    Hager,  Auditor  v.  Shuck 574 

4.  Auditor— Authority— Limitation    Therein — Notice— The    auditor 

of  public  accounts  is  a  public  agent  of  the  State,  whose  duties 
and  powers  are  limited  by  the  law.  All  persons  dealing  with 
him  in  his  official  capacity  are  conclusively  presumed  to  take 
notice  of  this  limitation.  Wherein  he  may  exceed  his  author- 
ity his  act  is  void  in  so  far  as  it  attempts  to  bind  the  State. 
Idem   574 

5.  State — ^Liability — Statute — Appropriation — The  State  can  not  be 

made  liable  at  all  except  under  a  statute  passed  by  the  Leg- 
islature Incurring  the  liability,  nor  can  it  then  be  liable  to 
suit  against  its  auditor  to  compel  him  by  mandamus  to  issue 
his  warrant  upon  the  treasury  for  the  same  unless  the  Legis- 
lature has  expressly  appropriated  the  money  to  discharge  the 
liability.    Idem    575 

6.  Implied  Liability — ^Discretion  of  Auditor — ^Re-apportioning  Ap- 

propriations— Acceptance  of  Reduced  Salary — There  can  be 
no  implied  understanding  on  the  part  of  the  State  to  pay  clerks 
employed  by  the  auditor  otherwise  than  out  of  the  fund  ex- 
pressly appropriated  for  the  purpose,  and  then  only  in  such 
sums  as  the  auditor  may  in  his  discretloa  determine.    If  tlie 
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business  of  the  office  should  increase  as  to  demand  an  in- 
crease of  the  clerical  force,  it  is  within  the  discretion  ol  the 
auditor  to  re-apportion  the  appropriation  allowed  by  law,  and 
if  a  clerk  thereafter  remains  and  continues  to  draw  the  re- 
duced salary  it  is  equivalent  to  an  agreement  on  his  part  to 
accept  the  latter  sum  for  his  services  to  the  State.    Idem.  575 

7.  Compromising  Claim — ^Agreed  Judgment — Constitutionality — 
The  fact  that  the  auditor  and  the  claimant  have  compromised 
the  claim  adds  nothing  to  its  validity.  Its  validity  is  depend- 
ent upon  whether  there  was  a  statutory  authorization  of  it, 
and  an  agreed  Judgment  has  no  more  validity  than  an  agree- 
ment out  of  court  when  it  would  be  a  violation  of  the  Con- 
stitution to  carry  either  into  effect.    Idem 675 

OMITTED  PROPEJRTY— See  Taxation. 

ORDINANCES— See  Municipalities;  Taxation,  14,  15,  16,  17,  18. 

OVERRULED  CASES— 

1.  Belknap  v.  City  of  Louisville,  99  Ky.,  474,  18  Ky.  Law  Rep., 

313,  36  S.  W.,  1118;  overruled  in  case  of  Buckner's  Adm'r  v. 
Buckner,  120  Ky.,  596. 

2.  Dlneen  v.  Hall,  112  Ky.,  273,  65  S.  W.,  144,  66  S.  W.,  392,  23 

Ky.  Law  Rep.,  1615;  overruled  In  Atherton  v.  Warren,  120 
Ky.,  157. 

PARENT  AND  CHILD— See  Executors  and  Administrators,  1,  2, 
3,  4;  Guardian  and  Ward,  3 — 

1.  Infants — Action  Against — Service  of  Process  on  Attorney  Ap- 

pointed by  Clerk — ^Legality  of  Service — In  an  action  by  the 
father  against  his  infant  children  to  set  aside  a  deed  made 
by  him  to  them,  he  stated  in  his  petition,  which  was  sworn 
to,  that  he  was  divorced  from  their  mother  and  her  place  of 
residence  was  unknown,  hut  failed  to  state  whether  or 
not  they  had  a  statutory  guardian.  Upon  this  affidavit  the 
circuit  clerk,  under  sec.  745  of  the  Civil  Code,  appointed 
a  practicing  attorney  at  the  bar,  upon  whom  service  of 
process  was  had  for  the  two  infants.  Held — ^That  under 
the  facts  stated  the  affidavit  and  the  action  of  the  clerk  were 
only  defective  and  not  void,  and  the  judgment  rendered 
therein  was  not  void.    Mullins,  &c.  v.  Mulllns 643 

2.  Appeals — Jurisdiction  to   Correct   Record — This  court  has  no 

jurisdiction  to  correct  the  records  of  the  circuit  court 
Idem   644 

3.  Deed   From    Father   to   Infant   Children — Action   to   Cancel — 

Evidence  of  Father — Competency — In  an  action  by  a  father 
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against  two  of  his  Infant  children  to  set  aside  a  deed  made 
by  him  to  them,  the  father  was  an  Incompetent  witness  to 
testify  for  himself  concerning  any  yerbal  statement  of  or 
any  transaction  with  his  said  Infant  children,  who  were  at 
the  time  of  the  transaction  under  fourteen  years  of  age. 
Idem   644 

4.  Same — Consideration — ^Fayor  and  affection  is  a  sufficient  and 

valid  consideration  to  uphold  a  deed  from  a  parent  to  his 
child.    Idem   644 

5.  Delivery  of  Deed— Acceptance  by  Infant— The  fact  that  the 

father  in  his  petition  alleged  that  he  had  the  deed  made 
and  recorded  in  the  proper  office  was  positive  evidence  of 
his  Intention  to  part  with  and  pass  the  title  to  the  land  to 
his  children.  .  It  did  not  require  the  actual  manual  delivery 
of  the  deed  to  them  to  make  a  legal  conveyance.  The  chil- 
dren being  infants  at  the  time,  and  the  conveyance  being 
beneficial  to  them,  equity  implied  an  acceptance  thereof 
on  their  part,  but  they  had  the  right  to  reject  the  conveyance 
when  they  became  of  age  within  a  reasonable  time.    Idem.  644 

6.  Limitation — Must  be   Pleaded — ^Limitation  can  only  be  relied 

on  when  pleaded  by  answer.    Idem 644 

PENALTIES— See  Taxation,  11. 

PERSONAL  REPRESENTATIVES — ^See  Executors  and  Adminis- 
trators. 

PERPETUITIES— See  Wills.  6. 

PHYSICIANS— See  Municipalities,  3. 

PLEADING — See  Accounts,  1;  Parent  and  Child,  6;  School  Books, 
1;  Turnpike,  2,  4. 

PLEA  IN  ABATEMENT — See  Accounts,  1,  2,  3;   Executors  and 
Administrators,  3. 

POLICE  COURTS— See  Municipalities,  5. 
POLICE  JUDGE— See  Office  and  Officer,  1,  2. 
PRAYER  IN  SCHOOLS— See  Schools,  &c.,  4,  6. 
PRESUMPTIONS— See  School  Books,  1. 
PRETERMITTED— See  Wills,  8,  9,  18. 
PREVIOUS  CONVICTION— See  Criminal  Law,  2. 
PRIMARY  ELECTION— 

1.  Fraud — Party  Injured — ^Remedy — The  remedy  of  one  claiming 
a  nomination  by  a  party  of  which  he  is  being  deprived,  is  to 
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appeal  to  the  authorities  of  his  party  and  not  to  the  clerks  of 
the    county    courts,    nor    to    the    courts.    Commonwealth    t. 
Combs    368 

2.  Missing  Precinct — Failure  to  Furnish  Ballots — Certificate — 
County  Clerk — Though  it  be  conceded  that  a  primary  elec- 
tion was  void  in  which  one  precinct  of  the  county  was  de- 
prived of  an  opportunity  to  vote  by  not  having  ballots  fur- 
nished it,  and  if  it  be  further  conceded  that  there  was  no 
authority  for  completing  the  election  in  the  missing  pre- 
cinct on  a  subsequent  day  these  facts  are  matters  which  per- 
tain to  the  duty  of  the  party  governing  authority,  and  lie 
back  of  his  certificate  of  nomination.  When  the  certifi- 
cate is  filed  substan'tially  in  the  form  and  manner  prescribed 
by  the  statute  it  is  not  within  the  province  of  the  county 
clerk  to  go  behind  it.    Idem 369 

8.  Circuit  Court— Jurisdiction — Granting  Injunction — ^Whlle  the 
clerk  of  the  circuit  court  may,  in  the  absence  of  the  circuit 
judge  from  the  county,  grant  a  preliminary,  restraining  order, 
without  notice,  upon  a  showing  that  irreparable  injury  would 
be  sustained  by  the  party  moving,  before  he  could  give  notice, 
such  clerk  has  no  jurisdiction  in  any  event  to  grant  a  man- 
datory injunction.    Idem 369 

4.  County  Clerk — ^Indictment — Placing  Nominees  on  Ballot — ^Duty 

— Refusal — Collusion — Good  Faith — Question  for  Jury — In  an 
Indictment  against  a  county  clerk  for  knowingly  and  will- 
fully refusing  and  failing  to  have  the  names  of  certain  nomi- 
nees printed  upon  the  ofiicial  ballot  in  the  mfjiner  provided 
by  the  election  law  of  this  State,  if  his  refusal  was  in  obe- 
dience to  an  order  of  injunction  made  by  the  circuit  clerk, 
and  In  an  honest  belief  that  such  order  was  valid,  then  his 
omission  wa^  not  willful,  hut  if  the  proceedings  for  the  in- 
junction were  not  begun  in  good  faith,  but  were  the  result 
of  a  collusion  between  the  defendant  and'  any  other  persons 
to  wrongfully  deprive  the  nominees  of  their  legal  right  to 
have  their  names  appear  on  the  ballots  as  such  nominees, 
then  he  could  not  justify  his  official  action  by  his  fraudulent 
conduct,  and  in  such  cases  the  question  of  the  good  faith 
of  the  defendant  should  have  been  submitted  to  the  jury. 
Idem   369 

5.  Contests — ^Proceedings — ^Under  sec.   1563,  Ky.   Stats.,  In  refer- 

ence to  primary  elections,  in  case  of  a  tie  vote  or  contest  the 
committee  has  the  power  to  hear  and  determine  who  is 
entitled  to  the  nomination,  but  In  case  of  a  tie  the  question 
does  not  arise  until  upon  a  count  of  the  vote  it  is  ascer- 
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tained  that  two  candidates  have"  received  an  equal  number 
of  the  votes,  and  then  under  sec.  1551  it  must  be  settled  by 
the  casting  of  lots  as  provided  in  sec.  1596a,  subsec.  11, 
for,  under  sec.  1551,  the  primary  election  must  be  held  and 
conducted  in  the  same  manner  and  under  the  same  require- 
ments as  the  regular  State  election,  and  this  includes  not 
only  the  receiving  of  the  votes,  but  the  counting  of  them  and 
the  ascertaining  of  the  result    Hill  v.  Holdam,  &c 660 

6.  Same — A  contest  can   not   arise  in   a   primary   election   until 

it  is  instituted  by  the  candidate  defeated  on  the  face  of 
the  returns.  When  it  is  instituted  by  him  the  proceedings 
must  be  in  the  same  form  and  manner  as  the  governing 
authority  shall  determine  upon,  but  until  it  is  instituted 
there  is  nothing  for  them  to  act  upon.    Idem 660 

7.  Governing    authority  —  Jurisdiction  —  Power    of    courts  —  The 

governing  authority  of  the  party  is  given  exclusive  juris- 
diction to  determine  the  contest.  The  court  call  not  review 
or  correct  the  decision  of  the  committee  on  the  merits  of 
^  the  contest,  but  the  court  may  require  the  committee  to  act, 
or  it  may  restrain  them  from  acting  when  they  have  no 
jurisdiction.    Idem 661 

8.  Notice — ^Time    Given — The    time    within    which    notice    of    a 

contest  must  be  given  is  a  matter  not  to  be  determined  by 
the  committee.  By  the  statute  in  this  State,  for  over  fifty 
years,  contests  for  county  offices  have  been  required  to  be 
instituted  within  ten  days  after  the  final  action  of  the  can- 
vassing board,  and  under  the  present  statute  the  time  limit 
is  the  same,  and  contests  in  primary  elections  being,  by 
sec.  1563,  to  be  decided  by  the  governing  authority  of  the 
party  holding  the  election,  the  grounds  of  the  contest  should 
be  filed  before  it  and  notice  given  the  contestee  within  ten 
days  after  the  canvassing  of  the  returns,  otherwise  the  com- 
mittee was  without  jurisdiction  to  proceed.    Idem 661 

9.  Contest— Notice— Under    sec.    1596a,    subsec.    12,    Ky.    Stats., 

primary  election  contests  for  members  of  the  General  Assem- 
bly are  governed  by  the  former  law,  approved  June  30,  1892, 
which  requires  only  a  fifteen  days*  notice  of  the  contest. 
Taylor,  Jr.  v.  Democratic  Committee,  of  Franklin  County.    673 

10.  Committeeman — Disqualification — ^Under  the  rule  of  the  com- 
mon law,  that  no  man  may  be  »  judge  in  his  own  case,  and, 
if  he  acts,  the  judgment  is  void,  a  brother  of  one  of  the  parties 
to  an  election  contest  is  not  qualified  to  sit  as  one  of  the 
committeemen  in  the  trial  of  a  primary  election  contest 
Idem    673 

11.  Other  Bias — ^The  fact  that  the  seats  of  one  or  more  members 
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of  the  committee  are  contested  does  not  disqualify  them 
from  acting  in  other  contested  cases,  so  long  as  they  are 
members  of  the  committee.  If  the  contests  are  decided 
against  them,  then  their  powers  cease,  but  until  then  their 
powers  are  not  affected  by  a  contest    Idem 673 

12.  Same — The  fact  that  certain  members  of  the  committee 
are  friends  of  one  of  the  parties  to  the  contest  and  induced 
voters  to  vote  for  him  in  the  primary,  in  the  absence  of  any 
statute  disqualifying  them,  are  not  disqualified  on  common 
law  principles,  as  they  act  under  oath,  and  are  responsible  if 
they  do  not  act  honestly  and  faithfully.    Idem 673 

13.  Governing     authority  —  Discretion — Interference    of     Court — 

This  court  has  no  authority  to  require  the  committee  to  re- 
count the  vote.  They  are  the  governing  authority,  and  may 
determine  the  form  and  manner  of  the  proceedings  in  the 
case.  WJiile  the  court  may  require  them  to  act,  the  court 
can  not  control  their  discretion.  This  must  be  exercised 
under  their  oath  and  according  to  their  honest  Judgment. 
Idem    673 

14.  Contests — ^Notice — ^Under   sec.    1563,    Ky.    Stats.,   which    pro- 

vides that  "in  all  cases  of  a  tie  vote  or  contest  in  primary 
elections  the  committee  or  governing  authority  holding  such 
primary  shall  have  the  power  to  hear  and  determine  such 
contest,  and  decide  who  shall  be  entitled  to  the  nomination," 
it  is  essential  that  notice  of  such  contest  be  given  to  enable 
the  committee  to  try  the  contest.  Harris  v.  Bruce,  County 
Clerk 682 

15.  Governing  authority — Review — The  courts  have  no  jurisdic- 
tion, directly  or  Indirectly,  to  review  the  action  of  the  com- 
mittee or  governing  authority.    Idem 682 

PUBLIC  PURPOSE>— See  Appropriation,  4. 

PUBLIC  WORSHIP— See  Schools,  &c.,  5. 

RAILROADS— 

1.  Insufficient  Traffic  Facilities — Power  of  Courts  to  E*nforce — 
It  is  shown  by  this  record  that  the  Louisville  &  Nashville 
Railroad  Company  owns  and  operates  a  line  of  railroad 
from  Louisville  to  Lexington,  a  part  of  which  runs  through 
Shelby  county,  from  Anchorage  to  Christiansburg,  a  distance 
of  27.60  miles,  one  of  the  most  pro43i>erou8,  fertile  and  thickly 
settled  portions  of  the  State;  only  19.10  miles  of  this  distance 
is  operated  for  local  public  traffic,  the  remaining  SMt  miles  be- 
ing entirely  without  such  accommodation;  that  the  public  along 
said  line  has  applied  to  sai(|  company  for  such  local  acooiD- 
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modation  for  its  traffic,  both  passenger  and  freight,  which 
has  been  refused,  and  that  the  railroad  commission  of  this 
State,  upon  proper  application  to  it,  has  directed  and  ordered 
that  additional  facilities  be  afforded  to  the  public,  which  have 
also  been  refused  and  ignored  by  said  company.  In  an  ac- 
tion by  the  (Commonwealth  of  Kentucky  v.  Louisville  &  Nash- 
ville Railroad  Company  to  compel  it  to  grant  such  additional 
facilities,  Held— That  the  citizens  of  Shelbyville  and  Chris- 
tiansburg,  and  those  of  the  conmiunities  contiguous  thereto, 
are  entitled  to  better  facilities  for  the  transportaticm  of 
passengers  and  freight  between  the  places  named  than  have 
'  been  afforded  them,  and  that  the  powers  of  the  court  were 
properly  invoked  in  their  behalf.  Commonwealth  v.  L.  &  N. 
R.  R.  Co.,  &c 91 

2.  Leasing  Road  to  Another  Company — Effect — ^The  fact  that  the 

appellee,  L.  &  N.  R.  R.  Co.,  has  made  a  contract  with  the 
Chesapeake  &  Ohio  Railroad  Company,  leasing  its  road  to  said 
company  under  certain  restrictions  and  privileges  as  to  run- 
ning of  trains  over  that  part  of  the  line  in  controversy,  does 
not  relieve  it  from  affording  the  facilities  necessary  for  the 
needs  of  the  public.    Idem 92 

3.  Daily  Trains — ^The  fact  that  the  Chesapeake  &  Ohio  Railroad 

Company,  as  lessee  of  the  Louisville  &  Nashville  Railroad, 
runs  a  train  daily  over  said  line  of  railroad,  does  not  meet  the 
requirements  of  the  law  and  of  the  public,  when  such  trains 
do  not  stop  at  the  way  stations  or  afford  local  accommoda- 
tions. It  is  to  accommodate  the  entire  public  that  both 
through  and  local  trains  are  operated  by  railroad  companies. 
Idem    92 

4.  Public  Duties — Jurisdiction  of  Courts — Railroads  are  creatures 

of  the  law,  invested  with  certain  powers,  to  promote  the  pub- 
lic interest,  for  which  reason  they  may  be  required  to  conduct 
their  affairs  in  furtherance  of  the  public  objects  of  their  crea- 
tion, and  it  is  because  of  this  public  character  that  courts  as- 
sume jurisdiction  to  enforce  the  public  duties  required  of 
them.    Idem 92 

5.  Escaping  Public  Duty — ^A  railroad  company  can   not  be  per- 

mitted to  escape  the  performance  of  any  duty  or  obligation 
imposed  by  its  charter  or  by  the  general  laws  of  the  State 
by  transferring  its  road,  or  any  part  thereof,  to  a  lessee,  or 
upon  the  ground  that  its  own  operation  thereof  will  occasion 
loss  to  it.    Idem 92 

6.  Railroads — Causing  Death — Action  by  Personal  Representative 

— ^Venue — ^Under  Civil  Code,  sec.  73,  providing  that  "an  action 
against  a  carrier  for  an  injury  to  a  passenger  or  to  other 
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person  or  his  property  must  be  brought  in  the  county  in 
which  the  defendant,  or  either  of  several  defendants,  re- 
sides, or  in  which  the  plaintiff,  or  his  property,  is  injured,  or 
in  which  he  resides,  if  he  resides  in  a  county  into  which  the 
carrier  passes,"  a  personal  representative  who  resides  In 
Hardin  county,  into  which  county  the  carrier  passes,  may 
bring  an  action  in  said  county  against  the  carrier  for  negli- 
gently causing  the  death  of  her  intestate,  though  he  was 
killed  in  Grayson  county,  and  at  the  time  of  his  death  resided 
in  Jefferson  county.    III.  Cent.  Ry.  Co.  v.  Stith's  Adm'z^ .  238 

7.  Negligence  of  Intestate — Knowledge  of  Danger — Risk — Right  of 

Protection — While  plaintiff's  intestate  was  guilty  of  negli- 
gence in  taking  his  engine  on  the  main  track  of  the  railroad 
In  violation  of  the  rules  of  the  company  at  a  station  where 
there  was  at  the  time  no  telegraph  operator,  in  order  to  supply 
his  engine  with  water,  and  when  he  knew  a  fast  through 
passenger  train  was  then  due  to  pass  said  station,  and  which 
was  entitled  to  the  right  of  way,  it  does  not  necessarily  follow 
that  he  cut  himself  off  from  all  right  of  protection,  consider- 
ing the  steps  and  precaution  he  took  to  notify  the  approaching 
train  of  his  situation.    Idem  238 

8.  Situation  of  Intestate — Emergency — Decision — Prompt  Action — 

Precautions — Rules  of  Company — ^Negligence  of  Approaching 
Train— -Question  for  Jury — ^Where  deceased,  who  was  the 
engineer  of  a  work  train,  was  awakened  early  in  the  morning 
by  his  night  watch  and  found  his  engine  leaking  and  nearly 
dry,  which  he  was  compelled  to  supply  with  water  from  the 
tank  nearby  on  the  main  line,  or  draw  his  fire  and  let  his 
engine  die,  and  in  the  emergency  decided  to  move  his  engine 
on  the  main  track  to  the  water  tank,  and  flag  the  fast  passen- 
ger traiu,  which  was  then  past  due,  but  was  usually  from  a 
half  hour  to  four  hours  late,  but  before  doing  so  sent  his  flag* 
man  with  his  red  light  and  a  torpedo  to  a  curve  1,120  yards 
from  the  water  tank  and  left  the  switch  open  with  Its  red 
light  shining  squarely  down  the  track  In  the  direction  of  the 
approaching  train,  905  yards  from  the  curve  on  a  straight  line 
to  the  curve,  the  rules  of  the  company  being  for  "engineers 
to  keep  a  constant  lookout  for  signals  and  the  position  of 
switches  while  running,  and  not  to  pass  red  signals  and  red 
lights  on  the  switches,  but  must  stop  and  ascertain  the  cause," 
the  only  question  that  should  have  been  submitted  to  the  jury 
was  whether  those  in  charge  of  the  fast  train  saw,  or  by  the 
exercise  of  ordinary  care  could  have  seen,  the  train  in  charge 
of  deceased  in  time  to  have  stopped  or  checked  their  train 
and  saved  deceased  from  injury  and  death.    If  so,  plaintiff 
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should  recover,  otherwise  the  finding  should  be  for  defendant. 
Idem 238 

9.  Tests  of  Air  Brakes — Competency — Advertisements  of  professed 

tests  of  air  brakes  in  the  back  of  a  book  of  Instructions  with 
reference  to  the  use  and  operation  of  such  brakes  were  In- 
competent as  evidence  in  the  case  as  they  seem  not  to  have 
been  prepared  and  issued  by  the  defendant  company. 
Idem 239 

10.  Injury  to  Employe  —  Compromise  —  Writing  — Avoidance  — 
Where  an  employe  of  a  railroad  company  was  injured 
by  falling  from  a  hand  car  while  in  such  employment,  and  by 
a  compromise  with  said  company  in  writing  agreed,  in  satis- 
faction of  his  claim  for  damages,  to  accept  $100  in  money 
and  the  payment  ot  his  physician's  bill  for  treating  him  for 
his  injuries,  he  can  not,  in  an  action  thereafter  brought,  re- 
cover damages  for  such  injuries,  where  such  writing  is  relied 
on  as  a  defense,  in  the  absence  of  an  allegation  of  fraud  or 
mistake  in  the  execution  of  such  writing.  Lanham  v.  L.  & 
N.  R.  R.  Co 351 

11.  Parol  Evidence  to  Vary  Writing — Fraud  or  Mistake — ^Where  a 
writing  purports  to  be  a  compromise  and  settlement  of  a 
claim  for  damages,  the  presumption  is  that  all  matters  per- 
taining thereto  are  embraced  therein,  and  parol  evidence  is 
not  admissible  to  vary  its  terms  in  the  absence  of  a  charge 
of  fraud  or  mistake  in  its  execution.    Idem  351 

12.  Condemnation  Proceeding  —  Appeal  to  Circuit  Courts  — 
Imperfect  Transcript  —  Amendment  —  In  taking  an  appeal 
from  the  county  court  to  the  circuit  court  in  proceedings  to 
condemn  land,  sees.  839  and  840,  Ky.  Stats.,  are  to  be  read 
together,  and  require  the  appellant  to  file  the  transcript  of 
the  orders  of  the  county  court,  a  statement  of  the  parties 
to  the  appeal,  and  execute  bond  within  thirty  days  after 
the  judgment  in  the  county  court.  Where  a  good  appeal 
bond  was  filed  and  an  imperfect  transcript  which  contained 
an  Imperfect  statement  of  the  parties  to  the  appeal,  it  was 
proper  for  the  circuit  court,  under  sec.  134  of  the  Civil  Code, 
to  allow  the  transcript  to  be  amended  so  as  to  conform  to 
the  requirements  of  the  statutes.  Big  Sandy  R.  R.  Co.  v. 
Dils,  &c 563 

13.  Same — Trial  in  Cirsuit  Court — ^Erroneous  Instructions^— On  the 
trial  of  a  proceeding  by  a  railroad  company  to  condemn  a 
strip  of  land  of  2  71-100  acres  taken  alongside  the  county  road 
just  outside  the  boundary  of  a  town  of  the  fifth  class,  the 
court  instructed  the  jury  that  "in  fixing  the  value  of  the  land 
tftkeu  and  the  damages  to  the  abutting  property,  the  jury 
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may  consider  its  location  and  use  to  which  the  land 
adapted,  together  with  the  change  made  necessary  in,  or 
discontinuance  of,  the  county  road  over  or  in  front  at  said 
property,  if  any.  They  will  also  find  for  the  defendant  such 
sum  as  they  believe  from  the  evidence  they  are  entitled  to 
for  extra  fencing,  if  anything."  Held — That  said  instmctioa 
did  not  present  to  the  Jury  the  proper  view  of  the  case,  as 
nothing  was  said  about  setting  off  the  incidental  damages 
against  the  incidental  advantages.    Idem 563 

It,  Same — The  court  should  have  told  the  jury  in  the  first  instruc- 
tion that  in  estimating  the  direct  damages  they  should  allow 
such  a  sum  as  they  deem  from  the  evidence  is  the  fair  and  rea- 
sonable value  of  the  strip  ctf  land  taken,  considering  it  in  rela- 
tion to  the  entire  tract;  also  such  other  direct  damagee,  if  any, 
as  directly  result  to  the  remainder  of  the  tract  by  reason  of 
the  situation  in  which  it  is.  placed  by  the  taking  at  the  strip, 
and  such  additional  fencing  and  other  improvements,  if  any, 
as  may  be  necessary  to  the  reasonable  enjoyment  of  the  re- 
maining land  by  reason  of  the  taking  of  the  strip;  but  that 
their  finding  of  direct  damages  should  not  exceed  in  all  the 
amount  which  they  may  believe  from  the  evidence  is  the 
difference  between  the  actual  value  of  the  entire  tract  im- 
mediately before  and  the  actual  value  of  the  remainder  im- 
mediately after  the  taking  of  the  strip,  excluding  from  both 
estimates  any  enhancement  of  the  land  by  reason  of  the 
building  or  operation  of  the  railroad.    Idem 563 

15.  By  another  instruction  the  court  should  have  told  the  Jury 
that  they  should  also  take  into  consideration  all  the  advan- 
tages and  disadvantages  which  may  be  reasonably  antici- 
pated to  result  from  the  prudent  construction  and  operation 
of  the  proposed  railway,  and  if  the  balance  be  against  the 
owners  of  the  land,  then  to  the  extent  that  such  balance  di- 
minishes its  market  value  they  should  also  find  tar  them  in- 
cidental damages  in  addition  to  the  direct  damages  referred 
to  in  the  first  instruction;  but  that  if  the  incidental  damages 
or  enhancement  of  the  land  in  value  from  the  prudent  con- 
struction and  operation  of  the  railroad  equal  or  exceed  the  in- 
cidental disadvantages  or  depreciation  in  value,  they  should 
find  for  the  defendant  only  the  direct  damages  as  set  out 
in  the  first  instruction.    Idem ? 564 

RELIGIOUS  BBLIEJF— See  Homicide,  9. 
ROADS  AND  PASSWAYS— 

1.  Falling  of  Bridge — Injury  to  Traveler — ^Liability  of  Builder— 
Where  |75  was  appropriated  by  the  fiscal  court  for  the  build- 
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Ing  of  a  bridge  on  a  public  road  and  a  special  commissioner 
appointed  to  let  out  the  contract  and  superintend  its  con- 
struction, such  commissioner  is  not  liable  in  an  action  for 
damages  to  one  who  was  Injured  by  the  falling  of  such 
bridge  by  reason  of  its  defective  construction,  the  provi- 
sion of  section  4320,  Kentucky  Statutes,  referring  to  his  bond 
and  his  liability,  must  be  held  to  protect  the  county  and  not  to 
include  causes  of  action  by  persons  damaged.  Hardwick  v. 
Franklin 79 

2.  Counties — Sovereignty — The  rule  in  Kentucky  is  that  as  a 
county  is  but  an  integpral  part  of  the  State,  and  the  fiscal 
court  is  a  part  ot  the  machinery  of  a  State  government,  no 
action  lies  against  the  county  or  the  fiscal  court,  or  the  judge 
or  justices  composing  it,  for  injuries  done  to  a  traveler  by  the 
falling  of  a  bridge  constituting  part  of  a  highway  and  under 
the  control  of  the  court,  although  guilty  of  gross  negligence 

in  failing  to  repair  it.    Idem 79 

> 
SALARIES— See  Schools,  &c.,  3. 

SCHOOL  BOOKS— 

Publishers — Discrimination  in  Sale — Execution  of  Bond — ^Authority 
to  Accept — ^Action  on  Bond— Presumptions — Section  44S,  Ky. 
Stats.,  provides  that  "where  an  act  is  required  to  be  done 
by  three  or  more,  when  done  by  a  majority  of  them  it  will 
be  deemed  the  act  of  all."  Sec.  4541  provides  "that  the 
Secretary  of  State,  with  the  assent  of  the  Governor,  may 
appoint  an  Assistant  Secretary,  who,  in  case  of  absence  or 
indisposition  of  the  principal,  may  do  the  business  of  the  office 
in  his  name."  By  sec.  4377  "the.  Superintendent  of  Public 
Instruction,  together  with  the  Secretary  of  State  and  the 
Attorney  General,  shall  constitute  the  State  Board  of  Bda< 
cation,"  of  which  board,  by  sec.  4379,  the  superintendent  la 
made  chairman.  Sec.  4424  requires  "the  l>ublisher8  of  school 
books  to  execute  before  the  ex-officio  members  of  the  State 
Board  of  Education  the  bond  therein  required."  In  an  action 
by  the  Commonwealth  on  the  bond  of  appellees,  Ginn  &  Co., 
school  book  publishers,  to  recover  the  penalty  for  its  breach, 
which  was  filed  with  and  approved  and  accepted  by  the 
Superintendent  of  Public  Instruction  and  Assistant  Secre- 
tary of  State,  the  presumption  that  at  the  time  of  such  ap- 
proval the  Secretary  of  State  was  absent  or  indis- 
posed is  not  overcome  by  the  filing  of  an  answer  by  the  ap- 
pellees, Ginn  &  Co.,  that  "the  bond  was  approved  on  October 
20,  1896,  not  later  than  9:30  o'clock,  a.  m..  in  the  city  of  Frank 
(ort,  «sd  that  the  Seoretary  of  State  left  said  city  on  that  day 


Digitized  by 


Google 


856  INDEX.  [Vol.  120. 

Schpol  Books — Schools  and  School  Districts. 

SCHOOL.  BOOKS— Continued— 

at  9:50  o'clock,  a.  m.,  for  a  temporary  purpose  only,  viz.,  to 
make  speeches  in  a  political  campaign,  and  would  certainly 
return  in  a  few  days,  and  there  was  no  occasion  in  passing 
immediately  on  the  acceptance  of  the  bond;  that  the  schools 
throughout  the  State  for  that  year  had  begun,  and  the  books 
for  that  year  had  been  adopted  and  were  being  used  at  that 
time,"  the  pleading  must  be  taken  against  the  pleader,  and  it 
must  be  presumed,  from  the  facts  stated,  that  the  Secretary  of 
State  was  not  at  his  office  when  the  bond  was  accepted,  but 
was  preparing  to  leave  FYankfort,  and  had  absented  himself 
from  his  office  with  the  purpose  of  not  returning  for  a  few 
days,  and  a  demurrer  to  this  plea  should  have  been  sustained. 
Commonwealth,  ftc.  v.  Glnn  &  Co.,  &c 83 

SCHOOLS  AND  SCHOOL  DISTRICTS— 

1.  School    Boards— Salaries  of   Employes — ^Payment— The   Louis- 

ville School  Board,  under  Ky.  Stats.,  sec.  2949,  is  a  cor- 
poration, with  power  to  contract,  sue  and  be  sued,  and  uader 
sec.  2956  it  had  a  right  to  employ  a  Janitor  and  fix  his 
salary,  and  by  sec.  2954  it  is  its  duty  to  pay  such  salary 
out  of  the  fund  which  annually  comes  into  its  hands  for 
educational  purposes.  Oberdorfer  v.  Louisville  School 
Board 112 

2.  Duty  of  Board — Suit  Against— Public  Policy— The  payment  of 

the  salaries  of  teachers  and  employes  is  one  of  the  duties  im- 
posed upon  the  school  board,  and  a  suit  against  it  for  the 
employe's  salary  relates  to  the  business  for  which  such  board 
was  organized,  and  such  suit  is  not  against  public  policy. 
Idem   113 

8.  Assignment  of  Salary — ^Rights  of  Assignee — ^A  janitor  of  a 
school,  appointed  by  the  school  board,  has  the  right  to  assign 
his  salary  after  it  is  earned,  and  such  assignee  has  the  right 
to  enforce  itS  collection  by  suit.    Idem  113 

4.  Public  Schools — Opening  With  Prayer — Sectarianism  —  Tlie 
Brooksville  Graded  School  in  this  State  is  maintained  by  the 
State  by  taxation.  It  is  open  to  all  white  children  within 
certain  ages,  who,  or  whose  parents,  reside  in  the  district 
In  opening  this  school  every  morning  the  following  prayer 
was  offered:  "Our  Father,  who  art  in  Heaven,  we  ask  Thy 
aid  in  our  day's  work.  Be  with  us  in  all  we  do  and  say.  Give 
TLB  wisdom  and  strength  and  patience  to  teach  these  children 
as  they  should  be  taught.  May  teacher  and  pupil  have  mutual 
love  and  respect  Watch  over  these  children  both  in  the 
schoolroom  and  on  the  playground.  Keep  them  from  being 
hurt  in  any  way,  and  at  last  when  we  come  to  die  may  none 
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of  our  number  be  missing  around  Thy  throne.  These  things 
we  ask  for  Christ's  sake.  Amen."  Held — ^That  such  prayer 
is  not  "sectarian/'  either  in  form  or  substance,  within  the 
meaning  of  sec.  5  or  sec.  189  of  the  Ky.  Conatitution,  or  of  sec. 
4368,  Ky.  Stats.  Hackett  y.  Brooksville  Graded  School  Dist, 
ftc •. 608 

5.  Public  Worship — Objection  by  Parents— Though  it  be  conceded 

that  any  prayer  is  worship,  and  that  public  prayer  is  public 
worship,  where  children,  whose  parents  object,  are  not  re- 
quired to  attend  at  such  prayer  service,  the  school  can  not 
be  considered  "a  place  of  worship,"  nor  are  its  teachers 
"ministers  of  religion"  within  the  contemplation  of  sec.  5 
of  the  Ky.  Constitution,  although  a  prayer  may  be  offered 
incidentally  at  the  opening  of  the  school  by  the  teacher. 
Idem .608 

6.  Holy  Bible — Reading   in    Schools — Sectarian    Instruction — We 

believe  the  reason  and  weight  of  the  authorities  support  the 
view  that  the  King  James'  translation  of  the  Bible  is  not  a 
"sectarian^  book  within  the  meaning  of  the  Ky.  Stats.,  sec. 
4368,  which  provides  that  "no  books  or  other  publications  of 
a  sectarian,  infidel  or  immoral  character  shall  be  used  or 
distributed  in  any  common  school,  nor  shall  any  sectarian, 
infidel  or  immoral  doctrine  be  taught  therein,"  and  when  used 
merely  by  reading  in  the  common  schools,  without  note  or 
comment  by  teachers,  is  not  sectarian  instruction,  nor  does 
such  use  of  the  Bible  make  the  schoolhouse  a  house  of  re- 
ligious   worship.    Idem    609 

7.  Same — Sectarian    Book — That    the    Bible,     or  any    particular 

edition,  has  been  adopted  by  one  or  more  denominations  as 
authentic,  or  by  them  asserted  to  be  inspired,  can  not  make 
it  a  sectarian  book.  The  book  itself,  to  be  sectarian,  must 
show  that  it  teaches  the  peculiar  dogmas  of  a  sect  as  such 
and  not  alone  that  it  is  so  comprehensive  as  to  include  them 
by  the  partial  interpretation  of  its  adherents.  Nor  is  a  book 
sectarian  merely  because  it  was  edited  or  compiled  by  those 
of  a  particular  sect.  It  is  not  the  authorship,  nor  mechanical 
composition  of  the  book,  nor  the  use  of  it,  but  its  contents, 
that  give  it  its  character.    Idem 609 

SBCTARU^HSM— See  Schools,  &c.,  4,  6,  6,  7. 

SELLING  OIL— See  License. 

SEWAGE— See  Municipalities,  15,  16,  17,  18. 

SHERIFFS— 

R68lsnatloa--8uretie8— Authority  to  Nominate  Collector— Where 
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Shlepriffs^ — Statutes,  Codes  and  Gonstitation. 

SHBRIPPS— Continued— 

the  sheriff  of  a  county  resigns  his  office  the  sureties  on  his 
hond  for  the  collection  of  taxes  are  not  authcM'ized  to  nomi- 
nate and  require  the  county  Judge  to  appoint  a  person  to 
collect  such  taxes  in  the  place  of  the  sheriff  who  has  re- 
signed; such  right  applies  where  the  sheriff  dies,  but  not 
where  he  resigns  his  office.  Combs,  ftc.  v.  Eversole, 
Judge 346 

SPECIAL  STATUTES — See  Appropriations,  2. 

STANDARD  TIME— See  Contracts,  4,  5,  6.  7,  8. 

STATE  FAIR— See  Appropriations,  1,  2,  3,  4. 

STATUTE  OF  FRAUDS— See  Fire  Insurance,  5;  Land,  3,  6. 

STOCKHOLDERS— See  Corporations,  1,  2,  3. 

SUPERSEDEAS — See  Appeals,  1;  Landlord  and  Tenant,  4,  5. 

STATUTES,   CODES  AND  CTONSTITUTION— 
Kentucky  Statutes — 

Sec.    6,    Actions 243,  668 

Sec.    7,    Actions 70 

Sees.  138,  139,  Auditor  580 

Sec.    143,   Auditor 579 

Sec.    220,  Charitable  Institutions 99 

Sec.    353,    Officers '....* 430 

Sec.    448,  Construction  of  Statutes 86 

Sec.    466,  Construction  of  Statutes 30 

Sec.    470,    Contracts 109 

Sec.    547,    Corporations 228 

Sec.    559,    Corporations 796 

Sec.    639,   Insurance 295 

Sec.    659,  sub-sec.  3,  Insurance 796 

Sec.    772a,  Railroads 99,  101 

Sec.    792,    Railroads 102,  295 

Sec.    820,    Railroads 101 

Sec.    839,  Railroads 666 

Sec.    840,    Railroads 667 

Sec.    841,   Railroads    (Foreign) 680,  681 

Sec.    964,  Circuit  Courts 186,  191,  193,  276 

Sec.    978,  Circuit  Courts , , . . .  460 

Sec.    1093,  Justices'  Courts 329 

Sec.    1113,  Change  of  Venue 182 

Sec.    1118,  Change  of  Venue 183 

Sec.    1130,  Crimes  and  Punishments 367 

Sec*    1446,  Elections 376 
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STATUTES.  CODES  AND  CONSTITUTION— Qmtinued— 

Sec.    1453,   Elections 551,  553 

Sec.    1457.   Elections 384 

Sec.    1459,    Eaections 878. 552 

Sec.    1460.   Elections 552 

Sees.  1477a,  1478.  Elections 547 

Sees.  1522,  1526,  Elections 850 

Sees.  1550,  1551,  1565.  ElecUons.  Primary 663 

Sec.    1560.  Elections,  Primary  376,  377 

Sec.    1563,  Elections,  Primary 377,  878.  666,  684 

Sec    1591.  Elections.  Penalties 384 

Sec.    1596a.  sul^secs.  2  and  3.  Election  CommissiQners.554.  798 

Sec.    1596a,  sub-sec.  11,  Election  Commlssicmers 663 

Sec.    1596a.  sub-sec.  12,  EHection  Commissioners 676 

Sec.    1776,  Fees 800 

Sec.    1840,  Fiscal  C»urU 122,  461 

Sec.    1882,  Fiscal  Courts;  County  Levy 463,  692,  693,  694, 

696 

Sec.     1883.  Fiscal  Courts;   County  Levy 463.  692.  694.  696 

Sec.     1885,  Fiscal  Courts;  County  Levy 492.  693.  694,  696 

Sec.    1906,  Fraudulent  Conveyances 171 

Sec.    2017,  Guardian  and  Ward 436 

Sec.    2018.  Guardian  and  Ward. . . ; 436.  439 

Sec.    2030.   Guardian   and   Ward 256 

Sec.    2032,  Guardian  and  Ward 283 

Sec.    2034,  Guardian  and  Ward 436 

Sec.    2043,  Guardian  and  Ward 282 

Sec.    2238,  Jailers 183 

Sec.    2244,   Juries 187 

Sees.  2295,  2296,  Landlord  and  Tenant 481.  482 

Sec.    2326.  Landlord  and  Tenant 480.  481,  483 

Sec.    2328,  Landlord  and  Tenant 70 

Sec.    2358,  sub-sec.  2,  Lands;   Lien 613,  614 

Sec.    2360,  Lands;  Alienation 261 

Sec.    2505,  UmiUtion  of  Actions 271 

Sec.    2508.  Limitation  of  Actions 270 

Sec.    2514,  Limitation  of  Actions 269 

Sec.    2523,  Umitatlon  of  Actions 279 

Sec.    2528.  Umltation  of  Actions 269 

Sees.  2554.  2555.  2658.  Intoxicating  Liquors 550 

Sec.    2557a,  Intoxicating  Liquors 336 

Sec.    2557,    Intoxicating    Liquors 516,  641 

Sec.    2630,   Selling   Poison 29 

Sees.  2949,  2954,  Municipal  Corporations 114 

Sec.    2997.   Municipal   Corporations 163 
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STATUTES,  CODES  AND  CONSTITUTION-<V>nktinued— 

Sec.    2998,  Municipal  Corporations 800 

Sec.    3058,    sub-seos.  23  and  25,  Municipal  Corpoiration8.331,  332 

Sec.    3063,  Municipal  C<Hrporations 328 

Sec.    3064,  Municipal  Corporations 447 

Sec.    3141,  Municipal  Corporations 447.  449 

Sec.    3148,  Municipal  Corporations 328,  329 

Sec.    3151,  Municipal  Corporations 328,  351 

Sees.  3179,  3187,  Municipal  Corporations 208 

Sec.    3264,    Municipal    Corporations 328 

Sec.    3400,   Municipal    Corporations 696 

Sec.    3490,  Municipal  Corporations  77 

Sec.    3490,  sub-sec.  34,  Municipal  Corporations  596 

Sees.  3634,  3635,  3636,  3637,  3638,  3644,  Mkinicipal  Corpora- 
tions    318,  744,  795 

Sec.    3865,   Municipal    Corporations 561 

Seci    3896,  Municipal  Corporations 599,  601 

Sec.    4001a,  Register  Land  Office 581 

Sees.  4020,  4052,  Revenue  and  Taxation 71,  139 

Sees.  4077  to  4091,  Revenue  and  Taxation 681 

Sees.  4083,  4084,  4091,  Revenue  and  Taxation 693,  696 

Sees.  4120,  4136,  4143,  Revenue  and  Taxation 64,  349,  694 

Sees.  4201,  4226,  Revenue  and  taxation 681,  726 

Sec.    4241,  Revenue  and  Taxation 64,  69,  72,  313,  468, 

464,  745 

Sees.  4258,  4259,  Revenue  and  Taxaticm 312,  313 

Sees.  4314,  4320,  Roads  and  Passways 81,  82 

bees.  4368,  4377,  4379,  Schools 86,  613,  614 

Sees.  4424,  4441,  Schools 86.  88 

Sec.  4701,  Treasury  Warrants 107 

Sec.  4748b,  Turnpikes 173 

Sees.  4842,  4847,  4848,  Wills ". 715 

Civil  Code- 
Sec.  36  274 

Sec.  52  649 

Sec.  73  ^ 243 

Sec.  83  688 

Sec.  119  172 

Sec.  134  567,  656 

Sec.  203  606 

Sec.  273  380 

Sec.  276  379 

Sec.  834  321 

Sec.  347 191 

Eteo.  468  ,  53t 
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STATUTES,  CODES  AND  CONSTITUTION— qontinued— 

Sees.  489,  490,  491,  492 164,  262,  271 

Sec.  495  272 

Sees.  518,  521 268 

Sec.  526  56 

Sec.  606,  sub-sec.  2 652 

Sees.  700,  728,  724,  731 460,  461 

Sees.  738,  739,  740 361.  863,  512 

Sees.  745,  746 648 

Sees.  747,  749 361 

Constitution  of  Kentucky — 

Sec.  5  615 

Sec.  7  6 

Sec.  25  331 

Sec.  69  799 

Sees.  142,  143.. 329 

Sec.  157  593,  594 

Sec.  161 431 

Sec.  189  613 

Sec.  203  173.  176 

Sec.  230  613 

Sec.  248  333 

Constitution  United  States — 
13th  Amendment 331 

SUPERSEDEAS  BONDS— 

Execution-^Filing  Transcript — Supersedeas — ^When  it  May  Issue — 
Appeal  Pending — ^Effect— Where  a  supersedeas  bond  was  exe- 
cuted before  the  clerk  of  the  circuit  court  within  the  time 
allowed  for  filing  the  transcript  of  the  record  in  the  office 
of  the  clerk  of  the  Court  of  Appeals,  as  provided  by  sec. 
738,  Civil  Code,  the  appeal  did  not  thereby  abate,  but  was 
still  pending  in  the  Court  of  Appeals  until  dismissed  by  said 
court,  and  it  was  the  right  and  duty  of  the  clerk  of  the 
circuit  court  to  issue  the  supersedeas  at  any  time  before 
the  dismissal  of  the  appeal,  and  as  the  appeal  was  then 
pending  the  supersedeas  was  not  void.  L.  &  N.  R.  R.  Co. 
T.   Lucas'  Adm'r 359 

SWEARING  JUDGE  OFF  THE  BENCH— See  Local  Option,  2. 

TAXATION— See  Wills,  10— 

1.  Omitted  Property  —  Proceedings  in  County  Court  —  Plea 
"Not  Guilty" — Sufficiency — In  a  proceeding  by  auditor's  agent 
in  the  county  court,  in  which  he  filed  a  statement  alleging  in 
substanoe  that  defendant  had  failed  and  refused  to  list  for 
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TAXATION—Oontinued— 

taxation  for  the  year  1900  notes,  bonds,  securities,  investments 
and  cash  owned  by  him  on  September  15,  1899,  which  were  of 
the  cash  value  of  $50,000,  at  the  price  they  would  bring  at  a 
fair  voluntary  sale,  on  which  summons  was  issued  and  served 
on  defendant,  who  appeared  and  entered  a  plea  that  he  was 
"not  guilty"  of  the  matters  and  things  set  forth  in  the  state- 
ment, which  plea,  on  the  motion  of  the  Commonwealth,  was 
stricken  out  and  defendant  declined  to  plead  further.  Held— 
That  there  was  nothing  of  a  criminal  nature  in  the  proceeding, 
and  the  plea  of  "not  guilty"  was  properly  stricken  out,  and 
defendant  not  having  made  a  motion  that  the  statement  be 
made  more  specific,  and  failing  to  file  an  answer  controverting 
same,  the  county  court  properly  entered  a  judgment  against 
defendant  for  the  taxes  on  the  $50,000,  and  20  per  cent,  dam- 
ages thereon.  Belknap,  &c.  v.  Commonwealth,  to  Use  of, 
&c ' 60 

2.  Non-resident. —  PersonQil      Property    in     This     State  —  Under 

Ky.  Stats.,  sec.  4020,  providing  that  "all  real  and  per- 
sonal estate  within  this  State,  and  all  .personal  estate  of 
persons  residing  in  this  State,  •  •  •  shall  be  subject  to 
taxation,  unless  the  same  be  exempt  by  the  Constitution," 
railroad  cross  ties  owned  by  a  foreign  corporation  which  were 
piled  on  a  river  bank  in  this  State  for  the  purpose,  when  a 
boat  was  secured,  of  being  shipped  by  the  owner  out  of  the 
State,  are  liable  to  taxation  in  this  State,  both  for  State  and 
county  purposes,  and  there  is  no  constitutional  provisiofi, 
State  or  Federal,  which  forbids  it.  Johnson,  Sheriff,  &c.  v 
Bradley-Watkins  Tie  Co 136 

3.  Municipal  Taxes — Judgment — Life  Tenant — Parties — ^Where  the 

city  had  property  assessed  for  taxes  against  the  hus* 
baii'1.  who  was  the  life  tenant,  no  Interest  of  the  remainder- 
man can  be  subjected  to  the  payment  thereof  where  the  re- 
mainderman was  not  a  party  defendant  to  the  action  for  the 
taxes,  and  the  city  was  entitled  out  of  the  fund  in  court  only 
to  the  interest  of  the  life  tenant  therein.  Rissberger  v. 
Brown,  &c 142 

4.  Injunction  —  Burden    of    Proof  —  Retrospective    Assessment  — 

When  one  comes  into  equity  to  enjoin  the  collection 
of  a  tax  which  has  been  officially  ascertained  to  be  due  by 
the  assessor  or  by  the  retrospective  assessor,  the  burden  of 
proof  is  upon  the  plaintiffs,  and  to  do  this  he  is  required  to 
allege  and  prove,  if  controverted,  every  fact,  whether  it  be 
negative  or  affirmative,  necessary  to  show  the  invalidity  of 
the  tax  assailed.  Bell's  Trustee  v.  City  of  Lexington.  .  190 
6.  Listing  Property — ^Duty  of  Taxpayer— Omitted  Prc^^erty — ^It  is 
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TAXATION— Continued- 
incumbent  on  the  taxpayer  in  listing  his  property  for  taxa- 
tion to  make,  under  oath,  a  full  and  fair  disclosure,  by  items, 
of  all  his  property  subject  to  taxation,  and  if  he  does  this 
and  the  assesscH*  places  a  valuation  on  it  that  is  too  low, 
the  city  or  State  is  bound  by  it;  but  if  he  falls  to  do  this,  and 
gives  its  valuation  in  a  lump  without  being  sworn  and  with- 
out disclosing  the  items,  to  the  extent  that  the  property  is 
thereby  underestimated,  it  is  omitted  property  in  the  meaning 
of  the  law,  and  the  negligei^ce  of  the  officer  in  not  re- 
quiring such  disclosure  will  not  avail  the  delinquent  taxpayer. 
Idem 191 

6.  Notice — In  an  action  to  enjoin  the  collection  of  a  tax  made  by 

an  officer  who  is  required  to  make  retrospective  assessments, 
it  is  not  incumbent  on  such  officer  to  show  that  he  has  given 
notice  to  the. taxpayer  of  the  assessment.  As  the  law  pre- 
sumes the  officer  did  his  duty,  if  such  notice  was  necessary, 
it  will  be  presumed  to  have  been  given.    Idem 191 

7.  Validity  of  Assessment— <>ity   Ordinance — Assuming  that  the 

city  ordinance  establishing  a  back-tax  collector  is  valid,  there 
is  nothing  in  the  ordinance  which  indicates  that  he  shall  be 
more  than  an  additional  aid  to  the  regular  assessor,  whose 
duty  it  is  to  retrospectively  assess  omitted  property,  just  as 
it  is  made  the  duty  of  fhe  sheriff  and  auditor's  agent  to  look 
up  and  have  assessed  omitted  property  for  State  taxation. 
Idem    191 

8.  The  Rule  of  Bquity — ^The  rule  is  that  when  ohe  comes  into 

equity  asking  relief  against  taxation,  it  is  incumbent  on  him 
to  show  clearly  that  he  has  paid,  or  is  willing  to  pay,  all  that 
he  justly  owes  toward  the  public  burden;  he  must  make  a 
full,  fair  and  complete  disclosure  of  the  property  he  has,  of 
that  his  ward  has,  subject  to  taxation,  so  that  the  court  may 
judge  whether  he  is  unjustly  taxed;  he  must  come  not  only 
with  clean  but  open  hands.    Idem 191 

9.  Foreign  Corporations — Franchise — ^Double  Taxation — Ky.  Stats., 

sees.  4077  to  4091,  inclusive,  prescribe  an  elaborate  system 
for  the  taxation  of  the  franchises  of  all  corporaticms,  whether 
foreign  or  native,  doing  business  in  this  State,  and  sees. 
4080  and  4081  are  applicable  to  foreign  corporations  alcme. 
These  show  conclusively  the  legislative  intent  to  tax  the 
franchises  as  foreign  corporations,  and  not  as  naturalized 
corp<M'ations.  Commonwealth,  By  Bowman  v.  C.  &  O.  R.  R. 
Co.       679 

10.  Same — The  cardinal  principle  of  ad  valorem  taxation  in  Ken- 
tucky is  that  all  property  not  specifically  exempt  therefrom 
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TAXATION— Continued— 

by  the  Constitution,  whether  real  or  personal,  tangible  or  in- 
tangible, and  whether  owned  by  individuals  or  corporations, 
must,  for  the  benefit  of  each  taxing  Jurisdiction  in  which  it 
is  liable,  be  taxed  once  and  no  more.    Idem 679 

11.  Franchise  Taxes — Penalties  —  Ky.  Stats.,  1903,  sec.  1882, 
authorizes  the  fiscal  court  to  levy  a  poll  and  ad  valorem 
tax  for  county  expenses.  Sec.  1883  provides  that  assess- 
ments made  for  State  purj;>oses  shall  be  the  basis  for  the  levy 
of  ad  valorem  taxes.  Sec.  1885  provides  that  "said  taxes" 
shall  be  due  at  the  same  time,  and  carry  the  same  penalties, 
as  State  taxes.  Sec.  4143  provides  that  State  and  coimty 
taxes  shall  be  due  on  March  1st,  and  if  not  paid  by  Decem- 
ber 1st  shall  carry  6  per  cent,  penalty.  Sec.  4077  pro- 
vides for  the  assessment  of  the  franchises  of  certain  corpor- 
ations for  State  and  county  taxes.  Sec.  4091  provides  that 
corporations  failing  to  pay  the  franchise  taxes  after  30 
days'  notice  shall  be  deemed  delinquent,  and  a  penalty  of 
10  per  cent  and  10  i>er  cent,  interest  shall  be  added  to  the 
tax.  Held — That  the  taxes  referred  to  by  sec.  1885  are  the 
poll  and  ad  valorem  taxes  authorized  to  be  levied  by  sees. 
1882  and  1883,  and  fall  due  at  the  time  provided,  and  carry 
the  penalty  imposed  by  sec.  4143;  the  10  per  cent  penalty 
and  interest  imposed  by  sec.  4091  applies  only  to  taxes  levied 
by  the  State  for  State  revenue;  and  a  tax  levied  by  the  county 
on  the  franchise  of  a  corporation  bears  only  the  6  per  cent, 
penalty  prescribed  by  sec.  4143.  Henderson  Bridge  Co.  v. 
Commonwealth,  For,  &c 690 

12.  Interest — Taxes  do  not  bear  interest  until  the  bringing  of  an 
action  thereon,  unless  otherwise  provided  by  statute.  Idem  690 

13.  Same — A  tax,  made  collectible  by  suit,  bears  interest  from  the 
date  of  the  filing  of  the  petition.    Idem     690 

14.  Taxes — Omitted  Property — Ordinances  —  Assessment  —  Under 
sub-sec.  3,  sec.  3637,  and  sec.  3644,  Ky.  Stats.,  cities  of  the 
fifth  class  have  an  express  grant  of  power  to  levy  and  collect 
ad  valorem  taxes  on  all  property  within  the  city  not  exceed* 
ing  75  cents  on  the  $100  of  its  assessed  value,  and  to  pro- 
vide a  system  of  taxation  and  assessment,  and  no  system 
of  assessments  is  complete  or  just  that  fails  to  provide  for 
listing  omitted  property.  Muir's  Adm'rs  v.  City  of  Bards- 
town 739 

15.  Retrospective  Taxation — ^Validity — Penalty — The  fact  that  an 
ordinance  of  a  city  of  the  fifth  class  for  the  collection  of  a 
tax  on  omitted  property  is  retrospective  does  not  render  it 
invalid,  but  to  the  extent  that  it  imposes  a  penalty  it  is  void. 
Idem   739 
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TAXATION— Continued- 
IB.  Same — ^Appeal — No  provision  foi^— Effect — The  fact  that  such 
ordinance  does  not  provide  for  an  appeal  does  not  invalidate 
it,  but  if  the  assessing  tribunal  acts  without  warrant  of  law, 
or  assesses  to  the  taxpayer  property  that  did  not  belong  to 
him,  or  if  for  any  reason  the  taxpayer  is  not  legally  liable 
to  pay  the  tax,  the  courts  are  open  to  him  notwithstanding 
the  assessment.    Idem 739 

17.  Acts  of  City  Council — Ministerial — ^Judicial — The  act  of  a  city 
council  in  assessing  omitted  property  is  purely  ministerial 
although  it  has  mixed  certain  discretion  as  to  finding  values 
and  the  like,  which  is  not  reviewable,  and  which  quality  is 
sometimes  called  judicial.    Idem  739 

18.  Publication  of  Ordinance — ^Notice — The  fact  that  Ky.   Stats., 

sec.  3638,  requires  that  all  ordinances  be  published,  it  does 
not  follow  that  it  would  devolve  upon  the  city,  when  its  tax 
levy  ordinances  are  called  into  question,  to  prove  that  they 
had  been  published.  The  presumption  of  law  that  public 
officers  have  done  their  duty  applies,  and  it  is  upon  the  one 
attacking  the  ordinance  to  show  affirmatively  and  satisfac- 
torily that  it  has  not  been  published.    Idem  739 

TE3LEGRAPHS— 

1.  Telegrams  —  Death     Message —  Plaintiffs    brother    sent   her 

two  telegrams  within  a  few  hours  of  each  other;  the 
first  notifying  her  that  their  father  was  dead,  and  of 
the  purpose  of  burying  the  remains  at  a  place  near 
where  the  sister  resided  and  the  second  notifying  her 
of  the  abandonment  of  the  plan  to  bury  at  that  place,  and 
requesting  her  to  answer  as  to  whether  she  could  come  to  the 
place  where  her  father's  remains  were.  Held — ^That  the  two 
telegrams  should  be  construed  together,  and  it  was  erpor 
to  strike  out  the  second  telegram  from  the  plaintiff's  plead- 
ings In  an  action  by  plaintiff  for  damages  for  failure  to 
promptly  deliver  the  messages.  Thomas  v.  Western  Union 
Telegraph   Co.  194 

2.  Delay  in  Delivery — ^Negligence — Question  for  Jury — ^In  an  action 

against  a  telegraph  company  for  failure  to  promptly  deliver 
telegrams  concerning  the  death  of  her  father,  evidence  ex- 
amined, and  whether  defendant  was  guilty  of  negligence  held 
a  question  for  the  Jury.    Idem 195 

3.  Damages  —  Mental    Anguish  —  Construction    of    Messages  —  A 

daughter  is  entitled  to  damages  for  injury  to  her  feelings  and 
grief  In  not  being  permitted  to  see  her  father's  remains  be- 
fore burial,  by  the  negligence  of  a  telegraph  company  in  fail- 
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TELEGRAPHS— Coatlnued— 

ing  to  promptly  deliver  a  message  announcing  his  death. 
Idem    195 

4.  Negligence — Failure  to  Send  Telegram — ^Damage — ^Who  Entitled 
to — ^Where  a  telegram  is  sent  for  a  sick  person  summoning 
medical  aid  for  him,  the  meritorious  cause  of  action  Is  in 
the  sick  person  for  the  negligence  in  the  sending.  He  may  re- 
cover for  his  pain  and  suffering  endured  by  reason  of  the 
negligence  in  sending  the  message,  but  no  recovery  can  be 
had  by  his  father  or  other  relative  by  reason  of  such  suffering. 
Western  Unicm  Telegraph  Co.  v.  Reid  231 

TIMBER— 

Sale  of  Timber—Written  Contract— Right  of  Purchaser  to  Re- 
move Timber — Where  a  written  contract  is  made  for  the  sale 
of  all  the  timber  on  a  tract  to  be  removed  therefrom  in  fifteen 
months,  the  purchaser  acquired  no  right  to  cut  or  remove 
any  timber  from  said  land  after  the  expiration  of  fifteen 
months  from  the  date  of  the  contracts.  Chestnut  v.  Green.  386 

TOWBOATS— See  Carriers,  1,  2,  3. 

TRAFFIC  FACIUTIBS— See  Railroads,  1,  2,  3,  4,  5. 

TRANSCRIPTS— «ee  Appeals,  2. 

TRIAL  BY  JURY— See  Municipalities,  8. 

TURNPIKES— 

1.  Bonds  for    Building — Sale    of    Road    to    County  —  Action    to 

Subject  Road  to  Bonds — Limitation — ^Where  parties  owning 
bonds  issued  by  a  turnpike  company  for  its  construc- 
tion sued  the  turnpike  company  and  the  county,  after 
a  sale  of  the  turnpike  to  the  county  under  the  free  turn- 
pike act  March  17, 1896,  asking  to  subject  the  road  to  the  pay- 
ment of  such  bonds,  and  more  than  five  years  after  such  saJe 
and  transfer  filed  an  amended  petition,  alleging  tiiat  the  turn- 
pike company,  while  indebted  to  plaintiffs  and  insolvent,  with- 
out valuable  consideration  and  with  intent  to  defraud  plaintiffs 
in  the  collection  of  their  debt,  conveyed  to  the  county,  by 
writing,  all  the  property  of  the  company,  which  the  county 
has  received  and  has  since  used  and  operated,  such  amend- 
ment was  an  abandonment  of  the  original  action,  and  sets 
up  a  new  action,  which  shows  on  its  face  that  it  is  barred  by 
the  five  years'  statute  of  limitation.  Roush  v.  Vanceburg,  S. 
L.,  T.  &  M.  Turnpike  Co.,  &c 1«5 

2.  Pleading— Valuable  Consideration — ^An  allegation  In  a  petition 

that  a  conveyance  was  made  without  a  valuable  consideration 
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TURNPIKES— Continued- 
states  merely  the  pleader's  conclusion  of  the  law,  and  is  bad 
on  demurrer.    Idem 166 

3.  Selling  Franchise — Constitutional  Prohibition — ^A  sale  of  a  turn- 

pike road  mcule  under  the  freo  turnpike  act  of  March  17,  1896, 
where  a  majority  of  the  voters  and  taxpayers  have  voted  in 
favor  of  such  sale,  is  not  in  violation  of  Kentucky  Constitution, 
section  203,  prohibiting  a  corporation  from  selling  or  leasing 
its  franchise  so  as  to  relieve  the  franchise  or  property  held 
thereunder  from  corporate  debts.    Idem  166 

4.  Insufficient  Allegations — The  petition,  as  amended,  having  failed 

to  show  imy  bad  faith  in  the  turnpike  company  in  disposing 
of  the  proceeds  of  the  sale  of  the  road  to  the  county,  or  that 
the  county  had  not,  in  goqd  faith,  paid  full  value  for  it,  or 
that  the  consideration  paid  is  not  yet  on  hand,  available  for  the 
payment  of  its  debts,  or  that  the  proceeding  by  which  the 
county  acquired  it  were  not  in  conformity  to  the  statute,  no 
cause  of  action  was  stated  against  the  county,  and  the  lower 
court  properly  sustained  the  demurrer  of  the  county  and  dis- 
missed it  from  the  case,  but  it  was  error  to  dismiss  the 
petition  as  against  the  turnpike  company.    Idem 166 

TRUSTS  AND  TRUSTEES— See  Lands,  5,  6,  7. 

VARIANCE^— See  Accounts,  3. 

VEJNUE>— See  Railroads,  7, 

VESTED  ESTATE— See  Deeds,  4;  Judicial  Sales,  1. 

VOTERS— See  Election  Contest,  4,  5. 

WARRANTY— See  Contracts,  2,  3. 

WASTE— See  Landlord  and  Tenant,  6.  .  , 

WATER  COMPANIES— 

1.  Contract  to  Supply  City — Unavoidable  Accident — Loss  by 
Fire — The  appellee.  Graves  county  Water  and  Light  Co., 
contracted  with  the  city  of  Mayfleld  to  furnish  an  ample 
supply  of  water  for  all  purposes,  it  being  known  by  all 
parties  that  the  water  had  to  be  obtained  from  deep  bored 
wells.  Appellee  sunk  three  wells,  two  of  which  were  ample 
to  supply  the  city  at  ordinary  times.  A  few  days  prior  to  the 
loss  sued  for,  without  the  fault  of  appellee,  the  "plunger**  at 
the  bottom  of  one  of  the  wells  got  fastened  and  would  not 
work,  and  after  diligent  efforts  to  remedy  it,  finally  had  to 
be  abandoned  and  a  new  well  bored.  During  the  time  of 
this  accident  (the  water  supply  having  diminished  by  reason 
of  a  long  drought)  a  fire  occurred,  destroying  property  for  the 
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WATER  COMPANIES— <:JoiiUnued— 

loss  of  which  this  acUoii  was  brought  against  appellee.  Held 
— That  under  the  contract  an  instruction  to  the  jury,  that,  "if 
they  believe  from  the  evidence  that  the  failure  of  the  de- 
fendant to  furnish  an  ample  supply  of  water  at  the  time  of  the 
burning  of  the  property  was  due  to  accidental  causes,  not  the 
result  of  defendant's  negligence,  and  which  it  could  not,  by  th^ 
use  of  ordinary  diligence,  have  foreseen  and  prevented,  the  law 
is  for  the  defendant  and  the  jury  should  so  find,"  was  proper. 
Springfield  F.  &  M.  Ins.  Co.  v.  Graves  County  Water  &  L. 
Co 40 

2.  Contracts — Rule  for  Construction — The  general  rule  for  con- 
struing a  contract  is  to  take  it  as  a  whole,  and,  if  possible, 
ascertain  the  true  meaning  and  intent  of  the  partiee,  end 
where  there  is  any  ambiguity  in  a  contract  or  any  doubt 
concerning  its  meaning.  It  should  always  be  resolved  against 
the  party  prep€U*ing  it,  if  it  can  be  done  without  doing  violence 
to  the  parties  thereto.    Idem  41 

WILLS— 

1.  Testamentary     Capacity — It    is     as    necessary    in    order    to 

have  testamentary  capacity  for  one  to  have  such  sensibilities 
as  will  enable  him  to  know  the  obligations  he  owes  to  the 
natural  objects  of  his  bounty,  as  it  is  for  him  to  have  the 
capacity  to  know  the  nature  and  value  of  his  estate  and  a 
fixed  puipose  to  dispose  of  it.  M^cDonald's  Elx'ors,  &c.  t. 
McDonald,   &c  212 

2.  Fixed  Purpose — Aversion  to  Children — ^Verdict  of  Jury — On  the 

trial  of  a  will  contest,  though  the  evidence  showed  that  the  tes- 
tator had  the  mind  to  know  his  estate  and  the  nature  and  value 
of  it,  but  had  a  fixed  purpose  to  give  his  children  as  little  inter- 
est in  it  as  possible,  and  that  his  aversion  to  his  children  was 
such  that  he  did  not  know  the  obligation  he  was  under  to  them, 
there  was  abimdant  evidence  tending  to  show  a  lack  of  testa- 
mentary capacity  to  justify  the  court  in  submitting  the  case  to 
the  jury,  and  a  verdict  of  the  jury  against  the  will  is  not 
fiagrantly  against  the  weight  of  the  evidence.    Idem  ..  212 

3.  Construction  —  Testator    devised    his    homestead    to    his    two 

cousins,  M.  and  G.,  together  with  two  store  buildings,  and 
directed  that  the  income  of  the  stores  should  be  used  to  main- 
tain them  and  the  homestead;  that  the  home  should  never  be 
mortgaged  or  sold,  and  that  in  event  of  the  death  of  either  of 
the  cousins,  the  interest  of  that  one  should  belong  to  the  other; 
that  if  G.  should  be  the  last  to  die,  the  home  should  be  the 
property  of  his  daughter,  but  If  M.  should  be  the  last  to  die, 
the  property  should  go  to  her  half-elster.    Held— That  the  re- 
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mainder  to  6/8  daughter  was  not  limited  on  the  death  of  M. 
bef<x'e  Q.  in  the  testator's  lifetime,  but  depended  on  her 
ultimate  death  before  O.    Morton's  Gd'n  y.  Morton,  ftc  . . .  262 

4.  Contingent  Remainders — The  interest  of  G.'s  daughter  was  such 
as,  in  the  event  of  her  death  before  her  father  and  before 
coming  into  possession  of  the  property,  would  descend  to  h^* 
children,  or,  in  the  absence  of  children,  to  her  heirs  at  law,  at 
the  death  of  her  father  surviving  him.    Idem 252 

6.  Alienation — ^The  daughter's  interest  under  such  will  was  not 
limited  to  "the  family  home,"  but  includeu  the  two  stores  de- 
vised by  testator  for  the  puriKxe  of  maintaining  such  home 
while  in  the  possession  of  his  own  reiatives  and  devisees. 
Idem   252 

6.  Perpetuities— Judicial    Sales — Where    testator   devised    certain 

property  to  his  cousins  for  life,  remainder  to  the  survivor, 
and  then  over  to  others,  and  declared  that  the  same  should 
never  be  sold,  such  provision  was  void  in  so  far  as  it  at- 
tempted to  prohibit  a  sale  after  the  vesting  of  the  estate  in 
the  remaindermen,  under  Stat.  1903,  sec.  2360,  providing  that 
the  absolute  power  of  alienation  shall  not  be  suspended  for 
more  than  the  life  or  lives  in  being  at  the  creation  of  the 
estate  and  21  years  and  10  months  thereafter.  Idem 252 

7.  Life  Estates — Sale  of — Civil  Code,  sec.  491,  authorizes  the  sale 

of  a  remainder  or  reversion  in  certain  cases  in  a  civil  action, 
but  section  492  declares  that  no  sale  shall  be  ordered  if  for- 
bidden by  the  deed,  will  or  contract  under  which  the  prop- 
erty is  held.  Held — ^That  the  provisions  of  section  492  are 
mandatory,  so  that  no  sale  ot  real  estate  held  under  a  will 
expressly  prohibiting  a  sale  thereof  could  be  had  during  the 
life  estates,  though  consented  to  by  both  the  life  tenants  and 
remaindermen.    Idem   252 

8.  Afterbom     Children  — Pretermitted  —  Where    a    will    clearly 

indicates  that  testator's  afterbom  children  were  in  his  mind 
when  the  will  was  made,  and  he  made  such  provision  for 
them  as  he  then  thought  proper,  they  are  not  pretermitted, 
as  under  Ky.  Stats.,  sec.  4848,  only  "such  afterbom  children" 
as  are  not  provided  for  by  any  settlement,  and  neither  pro- 
vided for  nor  expressly  excluded  by  the  will,  are  "preter- 
mkted.-    Porter  V.  Porter's  Bx'or •. 802 

9.  Same — The  word  "pretermitted"  means  to  "pass  by,"  •*to  omit," 

"to  disregard."  The  statute  (sec.  4848)  was  enacted  not  to 
control  the  right  of  the  testator  to  dispose  of  his  estete  ac- 
cording to  a  plan  of  his  own,  but  to  guard  against  care- 
lessness and  oversight  in  those  who,  having  written  their 
▼Uls.  afterwards  baye  cUldren  ton  ooto  tbem  aad  faO  to 
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make  provision  for  them.  But  If  there  be  In  the  language 
of  the  testament  a  clear  Indication  that  there  has  been  no 
oversight  or  omission,  and  that  the  teBta/tar  has  chosen  to 
distribute  his  estate  unequally  among  his  children,  or  even 
to  exclude  some  of  them  entirely.  It  is  not  the  p<4lcy  of  the 
law  to  Interfere  with  his  right  to  do  so.    Idem 302 

10.  Real  Estate— Taxes  Thereon — Life  Tenant — Duty  to  Pay 
— P.,  who  died  In  June,  1902,  by  his  will  devised  to  his  wife 
all  his  personal  estate  absolutely,  and  certain  real  estate 
during  her  life.  At  his  death  there  were  unpaid  taxes  as- 
sessed against  his  real  and  personal  estate  amounting  to 
1326.50.  His  widow  died  September  16,  1902.  Held— It  was 
the  duty  of  the  personal  representative  of  the  widow  to  pay 
the  said  taxes,  as  under  our  statutes  the  taxes  were  a  lien  on 
the  lands,  and  it  is  the  duty  of  one  to  whom  land  is  devised  for  - 
life  to  pay  the  taxes  and  keep  It  free  from  Hen  as  against 
the  remaindermen.    Penn's  Ex'or  v.  Penn's  EU'or 567 

11.  Funeral  Expenses — Debts — Where  testator  directed  the  pay- 
ment of  all  his  funeral  expenses  and  debts  out  of  his  per- 
sonal estate,  the  balance  of  which  he  gave  to  his  wife,  to- 
gether with  a  life  estate  In  certain  land,  the  personal  estate 
was  liable  for  taxes  assessed  against  the  real  and  personal 
estate  and  unpaid  at  the  time  of  testator's  death,  as  taxes, 
while  not  "debts,"  strictly  speaking,  are  obligations  or  lia- 
bilities.   Idem    557 

12.  Same — Devise  of  Real  Estate — Subsequent  Lease  by  Testator- 
Notes  for  Rent— -Effect — ^P.  owned  two  tracts  of  land,  and  by 
his  will,  dated  September  8,  1894,  devised  to  his  wife  all 
his  personal  estate  absolutely,  and  all  his  real  estate  during 
her  life,  and  by  a  codicil,  dated  November  13,  1899,  directed 

'  that  the  "home  tract"  he  sold  at  his  death  and  the  proceeds 
divided  among  the  children  of  his  two  sisters,  and  on  July 
30,  1901,  after  the  date  of  the  will  and  codicil,  leased  the  other 
tract  of  land  for  the  term  of  three  years  at  |800  per  year, 
for  which  he  held  the  three  notes  of  the  lessee  at  the  time  of 
his  death,  in  June,  1902.  Held — That  the  will  speaks  as  of 
the  date  of  the  death  of  the  testator,  and  the  three  notes  were 
payable  to  the  testator  and  were  his  persona]  property,  and 
passed  with  bis  other  personal  estate  under  the  will  to  his 
widow.    Idem   557 

13.  Afterbom     Child  —  Mention      In      Will  —  Pretermitted — Tes- 

tator died  in  1900.  His  daughter  and  only  child,  Caroline 
(appellant),  was  born  In  1893.  By  his  will,  written  in  1892, 
testatcHT  devised  all  his  estate,  real  and  personal,  to  his  wife 
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to  do  with  as  she  pleased,  and  further  provided:  "If  my 
wife  has  any  children  at  my  death/ 1  desire  that  this  will 
be  the  same,  or  that  she  have  full  control  of  all  money  arising 
from  my  property  that  I  may  have  at  my  death."  Testator's 
widow,  after  his  death,  married  John  E.  Bean,  and  soon 
thereafter  died.  The  infant  child,  Caroline,  by  her  guardian, 
set  up  claim  to  testator's  land,  on  the  ground  that  she  was 
not  born  at  the  time  this  will  was  written  and  was  not  pro- 
vided for  or  mentlcmed  in  the  will.  Held — ^That  under  Ky. 
Stats.,  sees.  4842  and  4848,  the  appellant,  Caroline,  was  "men- 
tioned" in  the  will,  and,  therefore,  took  no  Interest  in  the 
property  under  the  statue.  Logan,  &c.  v.  Bean's  Adm'r.  . .  702 

14.  Direction  to  Sell  Land — Failure  to  Comply— -liability  for  Debts 
of  Devisee — ^Testator  directed  that  his  property  be  sold  and 
proceeds  paid  to  his  widow  after  paying  debts  and  funeral 
expenses.  The  widow  kept  the  land  and  agreed  with  the 
executor  to  assume  the  debts  and  discharge  him  from  lia- 
bility. Held — ^That  the  land  belonged  to  the  widow,  and  was 
subject  to  her  debts  at  her  death.    Idem 712 

WITNESS— See  Homicide,  8,  9. 
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